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REPORTS  OF  CASES 


IN  THE 

COURT  OF  QUEEN’S  BENCH. 


MICHAELMAS  TERM,  21  VICTORIA  (Continu'd). 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J., 
“ Archibald  McLean,  J., 

“ Robert  Easton  Burns,  J. 


Jones  v.  Rachel  Cleaveland. 

Agreement  for  sale  of  land — Possession  by  vendee — Statute  of  Limitations. 
A.  entered  into  possession  of  land  in  1833,  and  in  1834  made  an  agreement 
to  purchase  it  from  B. , the  owner,  the  purchase  money  being  payable  by 
instalments,,  with  interest,  the  last  of  which  would  fall  due  in  1839,  when 
a deed  was  to  be  given.  Nothing  was  said  in  the  agreement  about  pos- 
session or  the  right  to  it ; and  A.  continued  to  hold  for  more  than  twenty 
years  without  making  any  payment. 

Held,  that  A.  was  only  tenant  at  will ; that  the  will  determined  at  the  ex- 
piration of  a year  from  the  execution  of  the  agreement ; and  that  B. 
bringing  ejectment  in  1857  was  barred  by  the  statute. 

Ejectment,  for  a small  tract  of  land  in  the  township  of 
Brockville.  Writ  issued  on  the  27th  of  January,  1857. 

The  plaintiff  claimed  as  heir  of  Sir  Daniel  Jones,  the  de- 
fendant under  the  Statute  of  Limitations. 

At  the  trial,  at  Brockville,  before  McLean , J.,  it  appeared 
that  the  plaintiff' ’s  father,  Sir  Daniel  Jones,  being  the  owner 
of  the  land,  contracted,  on  the  18th  of  June,  1834,  to  sell  it 
to  Palmer  Cleaveland,  since  deceased,  who  was  the  husband 
of  the  present  defendant. 

The  written  contract  between  the  parties,  under  their 
seals,  was  produced  and  proved  on  the  trial.  It  expressed 
2 16,  u.  c.  Q.  B. 
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that  the  vendee  was  to  pay  £125  for  the  lot,  as  follows  ; £25 
with  interest  from  the  1st  of  January  then  last  past,  to  he 
paid  on  the  1st  of  January,  1835,  and  £25,  with  interest  as 
aforesaid,  on  the  first  of  January  in  each  year  thereafter, 
until  the  whole  sum  should  be  paid.  This  made  the  last 
payment  fall  due  on  the  1st  of  January,  1839,  not  much 
more  than  eighteen  years  before  the  bringing  of  this  action. 

The  vendor  bound  himself  to  convey  the  land  in  fee  simple 
to  the  vendee,  as  soon  as  the  purchase  money  with  interest 
should  be  paid,  provided  it  should  be  paid  at  the  times  ap- 
pointed in  the  agreement,  but  not  otherwise. 

The  vendee  covenanted  to  pay  the  money  according  to  the 
contract,  and  each  bound  himself  to  the  other  in  <£500  for 
the  due  performance  of  the  agreement. 

It  was  proved  that  the  vendee  had  gone  into  possession  of 
the  land  in  1833,  and  built  a house  on  it,  in  which  he  lived 
till  his  death,  and  that  his  widow  had  been  ever  since  in 
possession.  There  was  no  proof  of  any  money  having  been 
paid  to  Sir  Daniel  Jones  or  his  representatives  after  his 
death,  and  no  payment  was  endorsed  on  the  contract. 

One  witness  swore  that  he  heard  Palmer  Cleaveland  say 
that  he  had  bought  this  lot  of  Sir  Daniel  Jones,  and  was  to 
build  a barn,  but  he  knew  nothing  of  the  terms  of  the  sale, 
and  there  was  no  proof  of  any  barn  being  built.  Another 
witness  swore  that  Sir  Daniel  Jones  was  always  easy  in 
money  matters. 

Sir  Daniel  Jones  died  in  1838,  at  Brockville,  having  re- 
sided there  up  to  that  time,  and  of  course  being  well  aware 
that  the  vendee  was  in  possession  of  the  land.  The  vendee 
died  about  two  years  ago,  leaving  his  widow  in  posses- 
sion. 

The  present  plaintiff,  the  only  child  of  Sir  Daniel  Jones, 
was  about  two  years  of  age  in  1838,  when  his  father  died. 

Sir  Daniel  Jones’  title  to  the  land  commenced  on  the  31st 
of  October,  1828,  when  a deed  of  partition  was  executed 
between  him  and  his  brother,  who  were  devisees  of  this  and 
other  property  under  their  father’s  will. 

There  was  nothing  whatever  said  in  the  contract  about  the 
vendee  being  in  possession,  or  about  his  receiving  possession. 
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The  defendant’s  counsel  contended  that  Cleaveland  could 
only^  be  looked  upon  as  a tenant  at  will ; that  the  statute 
began  to  run  at  the  end  of  a year  after  he  went  upon  the 
land ; and  having  commenced  to  run,  it  would  continue  to 
run  on  against  the  present  plaintiff,  notwithstanding  his 
infancy. 

A verdict  was  rendered  for  the  plaintiff,  and  leave  reserved 
to  defendant  to  move  for  a nonsuit. 

A.  Richards  obtained  a rule  nisi  accordingly.  He  cited 
Ball  v.  Cullimore,  2 Or.  M.  & R.  120;  Doe  Bennett  v.  Turner, 
7 M.  & W.  226;  S.  C.  9 M.  & W.  643 ; Doe  Goody  v.  Carter, 
9 Q.  B.  863;  Doe  dem.  Dayman  v.  Moore,  lb.,  555 ; Garrard 
v.  Tuck,  8,  C.  B.  251 ; Doe  Stan  way  v.  Rock,  4 M.  & Gr.  30; 
Doe  Quinsey  v.  Caniffe,  5 U.  C.  R.  602  ; Doe  Roylance  v. 
Lightfoot,  8 M.  & W.  553;  Rogers  v.  Grazebrook,  8 Q.B.  895. 

D.  Jones  shewed  cause. 

Robinson,  J.  C. — Of  course  the  written  contract,  executed 
by  both  the  vendor  and  vendee,  amounted  to  an  acknowledg- 
ment by  Palmer  Cleaveland  at  that  time  (the  18th  of  June, 
1834)  of  Sir  Daniel  Jones’  title,  so  that  the  time  during 
which  he  had  held  possession  before  that  may  be  left  out  of 
the  question.  The  vendee  had  probably  gone  into  possession 
as  an  intending  purchaser,  upon  some  verbal  understanding, 
before  the  written  contract  was  executed.  I infer  from  the 
evidence  that  that  was  the  case. 

The  reservation  of  interest  upon  the  purchase  money,  and 
the  allowing  the  vendee  to  go  into  possession,  does  not  in 
effect  make  the  purchaser  a quasi  tenant  for  years.  He  is, 
while  in  possession  under  such  circumstances,  merely  a tenant 
at  will.  The  case  of  Doe  dem.  Tomes  v.  Chamberlaine,  (5 
M.  & W.  14)),  and  Ball  v.  Cullimore  (2  Cr.  M.  & R.  120), 
establish  that  position. 

The  circumstance  that  the  present  plaintiff*  was  an  infant 
when  his  father,  Sir  Daniel  Jones,  died  in  1838,  and  for 
many  years  afterwards,  is  immaterial ; for  if  the  statute 
began  to  run  against  the  father,  it  continued  to  run  against 
his  heir,  notwithstanding  his  infancy.  We  have  then  to 
consider  that  Palmer  Cleaveland,  being  tenant  at  will,  was 
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at  any  time  liable  to  be  dispossessed  by  ejectment,  for  Sir 
Daniel  Jones  held  the  legal  title ; and  though  Palmer 
Oleaveland  held  an  equitable  interest  as  purchaser,  he  had 
no  legal  interest — no  term — nothing  to  protect  him  against 
Sir  Daniel  Jones,  if  at  any  time  he  had  chosen  to  demand 
possession.  The  sealed  agreement  did  not  profess  to  assure 
the  possession  to  him,  either  before  default  in  payment  or 
after  payment  should  be  made.  He  was  all  the  time  at  the 
mercy  of  the  vendor  and  his  heir,  so  far  as  the  legal  remedy 
by  ejectment  is  concerned. 

Then  after  the  first  year  from  the  execution  of  that  agree- 
ment, which  amounted  to  an  acknowledgment  that  Sir  Daniel 
Jones  was  then  the  owner,  the  statute  began  to  run,  unless 
we  can  see  something  peculiar  in  this  case  to  prevent  it.  I 
see  nothing  further  than  this,  that  by  the  sealed  contract 
the  vendee  was  to  receive  a title  from  the  vendor  if  he  made 
his  payments ; and  the  plaintiff’s  counsel  argued  ingeniously, 
und  at  first  sight  there  would  seem  to  be  weight  in  the  argu- 
ment, that  we  must  look  upon  the  vendee  as  acknowledging 
title  in  the  plaintiff  up  to  the  time  when  by  the  contract  it 
was  stipulated  that  the  vendor  should  convey  to  him  ; that 
would  be  the  1st  of 'January,  1839,  if  the  vendee  should  then 
have  made  all  his  payments;  and  that  our  statute  did  not  begin 
to  run  till  after  that  date.  I refer  to  the  cases  of  Doe  dem. 
Roylanee  v.  Lightfoot  (8  M.  &;  W.  553),  and  Rogers  v.  Graze- 
brook  (8  Q.  B.  895),  as  bearing  somewhat  upon  that  point. 
Can  we  hold  that  merely  because  the  vendee  had  till  the  1st 
of  January,  1839,  to  pay  for  the  land,  and  was  in  possession 
(for  nothing  more  than  this  appears),  he  was  therefore  tenant 
to  the  vendbr,  and  entitled,  to  retain  possession  till  that  day  ? 
If  he  was,  then  of  course  the  statute  could  not  begin  to  run 
till  afterwards ; but  the  above  cases,  and  the  plain  reason  of 
the  thing,  I think,  compel  us  to  hold  otherwise,  and  to  say 
that  we  can  only  look  upon  him  as  tenant  at  will  from  the 
execution  of  the  deed. 

I f so,  why  should  not  the  statute  begin  to  run  after  the  18th 
of  June,  1835?  The  only  ground  that  the  case  can  seem 
to  admit  of  is  that  which  I have  just  stated,  and  which  the 
plaintiff’s  counsel  endeavoured  to  establish ; namely,  that 
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the  sealed  contract  of  sale  does  in  its  terms  admit  that  the 
plaintiff  was  then  in  a position  to  make  a title  ; in  other 
words,  that  he  owned  the  land,  and  would,  be  in  a position  to 
make  a title  when  the  last  payment  was  to  be  made,  on  the  1st  of 
January , 1839  ; and  indeed,  if  the  admission  could  he  applied 
to  the  1st  of  January,  1838,  the  effect  would  be  the  same, 
for  twenty  years  have  not  elapsed  between  that  and  bring- 
ing this  action. 

But  can  we  so  carry  forward  any  admission  of  title  that 
arises  from  the  terms  of  the  deed?  If  Sir  Daniel  Jones  had 
promised  to  make  Palmer  Cleaveland  a lease  for  ten  years  of 
the  land,  and  had  let  him  into  possession,  he  would  have 
been  only  tenant  at  will  till  he  got  the  lease ; and  the  promise 
to  make  a lease  for  ten  years,  given  on  the  one  side  and 
accepted  on  the  other,  could  not  be  relied  on  as  equivalent 
to  an  admission  by  Palmer  Cleaveland  that  Sir  Daniel  Jones 
would  be  the  owner  of  the  reversion  to  the  end  of  the  pro- 
posed term,  so  as  to  make  it,  under  the  26th  clause  of  4 Wm. 
IV.,  ch.  1,  an  acknowledgment  of  title  that  shall  operate  to 
give  a new  starting-point,  not  merely  from  the  date  of  such 
acknowledgment  (which  is  what  the  clause  evidently  intends) 
but  from  the  end  of  the  term  proposed  to  be  created,  as  in 
this  case,  from  the  time  when  Sir  Daniel  Jones  undertook  to 
make  a title,  provided  he  should  in  the  meantime  be  paid. 
In  my  opinion  we  cannot  so  apply  the  26  th  clause  of  our 
statute  4 Wm.  IV.,  ch.  1 ; for  independently  of  all  other 
argument  upon  the  point,  the  very  language  of  the  clause  is 
express  against  it ; for  it  says,  that  in  case  of  any  written 
acknowledgment  of  title,  the  right  of  the  person  whose  title 
has  been  so  acknowledged  to  make  an  entry,  or  to  bring  an 
action,  “ shall  be  deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  acknowledgment , or  the  last  of 
such  acknowledgments,  if  more  than  one,  was  given.”  The 
consequence  is,  that  the  statute  having  begun  to  run  after  a 
year  from  the  execution  of  the  agreement,  Palmer  Cleaveland 
being  then  in  possession,  and  Sir  Daniel  Jones  being  then 
living  in  Canada,  it  has  continued  to  run  from  that  time ; 
and  there  having  been  no  written  acknowledgment  of  title 
given  since,  nor  any  payment  of  rent  or  purchase  money 
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proved,  there  is  nothing  to  prevent  the  usual  effect  of  the 
lapse  of  twenty  years. 

I think  therefore  that  a nonsuit  must  be  entered. 

McLean,  J. — It  is  not  shewn  by  what  authority  Cleave- 
land  originally  entered  upon  the  lot  purchased  by  him,  the 
agreement  for  the  sale  being  silent  as  to  the  right  of  posses- 
sion, but  it  may  fairly  be  assumed  that  he  obtained  posses- 
sion from  Sir  Daniel  Jones  for  the  purpose  of  making  such 
improvements  upon  it  as  he  might  require. 

It  was  proved  that  he  had  built  upon  and  occupied  the 
premises  for  a considerable  time  before  Sir  Daniel’s  death, 
and  having  in  fact  no  right  of  entry,  he  must  be  considered 
as  a tenant  at  will,  liable  to  be  dispossessed  at  any  time  by 
Sir  Daniel.  If  then  Cleaveland  was  tenant  at  will  at  the 
time  of  the  agreement  to  become  the  purchaser,  or  before  it, 
the  right  of  Sir  Daniel  Jones,  by  the  19th  section  of  the  4th 
Wm.  IV.,  ch.  1,  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  the  land,  is  deemed  to  have  first  accrued 
“ either  at  the  determination  of  such  tenancy,  or  at  the  expi- 
ration of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined.” 

The  tenancy  is  not  shown  to  have  been  determined  by 
Sir  Daniel  Jones  at  any  time  after  the  agreement  to  sell,  and 
must  therefore  be  deemed  to  have  determined  at  the  expi- 
ration of  one  year  from  the  date  of  that  instrument,  and 
then  the  rio*ht  to  bring;  an  action  to  recover  the  land,  accord- 
ing  to  the  section  referred  to,  first  accrued. 

By  the  16th  section  it  is  provided,  that  no  person  shall 
bring  an  action  to  recover  any  land  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  bring  such  action 
shall  have  first  accrued  to  the  person  through  whom  he 
claims,  or  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  bring  such  action  shall 
have  first  accrued  to  the  person  bringing  the  same.  The 
action  having  first  accrued  at  the  expiration  of  a year  from 
the  date  of  the  agreement — that  is,  on  the  18th  June,  1835 
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— no  action  to  recover  the  land  can  be  maintained  unless 
brought  within  twenty  years  from  that  date.  It  follows 
that  this  action  not  having  been  brought  within  twenty 
years  from  the  time  it  first  accrued  to  Sir  Daniel  Jones 
under  the  statute,  cannot  now  be  maintained  by  the  plain- 
tiff who  claims  under  him.  By  the  provisions  of  the  stat- 
ute every  action  for  the  recovery  of  land  must  be  brought 
within  twenty  years  from  the  time  of  its  first  accruing,  and 
no  reservation  of  any  time  is  made  for  an  infant  to  sue  after 
becoming  of  age.  The  statute  having  commenced  to  run 
during  the  lifetime  of  Sir  Daniel  Jones,  its  operation  was 
continued,  notwithstanding  his  death  and  the  infancy  of  the 
plaintiff,  his  heir  at  law. 

Burns,  J.,  concurred. 

Buie  absolute. 


Regina  v.  Cummings. 

Embezzlement  by  bank  clerk — Form  of  indictment — Contra  formam  statuti — 
19  Vic.,  ch.  121,  sec.  If). 

The  prisoner,  being  a clerk  in  the  Bank  of  Upper  Canada,  was  placed  in  an 
office  apart  from  the  bank,  and  entrusted  with  funds  for  the  purpose  of 
paying  persons  having  claims  upon  the  government,  which  payments 
were  made  upon  the  checks  of  the  Receiver- General,  whose  office  was  in 
the  same  building.  While  so  employed  a deficiency  was  discovered  in 
his  accounts,  which  he  at  first  ascribed  to  a robbery,  but  he  afterwards 
confessed  that  he  had  lent  the  monies  entrusted  to  him  to  various  friends. 
It  also  appeared  that  on  a certain  day  he  had  received  a check  from  the 
Receiver-General  for  £1439  15s.,  for  coupons  on  government  debentures 
held  by  the  bank,  and  had  credited  himself  in  account  with  that  sum  as 
if  paid  out  by  him  on  the  check,  making  no  entry  of  the  coupons,  thus 
covering  his  deficiencies  by  so  much,  and  making  it  .appear  that  he  had 
paid  out  the  amount  of  the  check  in  cash,  when  in ' fact  he  had  paid 
nothing. 

The  indictm  ent  contained  two  counts  ; the  first  charging  that  on,  &c.,  the 
prisoner,  being  a clerk,  then  employed  in  that  capacity  by  the  bank,  did 
then  and  there  in  virtue  thereof  receive  a certain  sum,  to  wit,  £1439  15s. 
for  and  on  account  of  the  said  bank,  and  the  said  money  feloniously  did 
embezzle.  The  second,  that  he,  as  such  clerk,  received  a certain  valuable 
security,  to  wit,  an  order  for  the  payment  of  money,  to  wit,  £1439  15s. 
for  and  on  account  of  the  said  bank,  and  the  said  valuable  security  felo- 
niously did  embezzle.  On  this  indictment  he  was  convicted  of  embezzle- 
ment. 

Held,  First,  that  the  indictment  was  sufficient  in  form,  the  omission  of 
the  conclusion  contra  formam  statuti  being  no  objection. 

^Secondly,  that  the  prisoner  had  been  guilty  of  embezzlement  within  the  19 
Vic.,  ch.  121,  sec.  40  ; and  the  conviction  was  affirmed. 

Embezzlement.  Afc  the  trial,  at  Toronto,  before  Draper, 
C.  J.,  the  evidence  established  that  the  prisoner,  being  a clerk 
in  the  Bank  of  Upper  Canada,  was  in  that  capacity  placed 


16  QUEEN’S  BENCH,  MICHAELMAS  TERM,  21  VIC. 

by  the  Bank  in  charge  of  an  office  in  a building  apart  from 
the  Bank,  but  in  the  same  town ; and  funds  were  from  time 
to  time  supplied  to  him  by  the  Bank,  for  the  purpose  of 
enabling  him  tq  make  payments  to  salaried  officers  and 
others  who  had  claims  upon  the  government,  which  pay- 
ments were  made  by  him  upon  cheques  drawn  by  the  Re- 
ceiver-General upon  the  Bank. 

It  was  an  arrangement  made  by  the  Bank  for  the  conve- 
nience of  the  government  and  its  officers,  the  room  occupied 
by  the  defendant  for  that  purpose  being  within  the  same 
building  as  the  Receiver-General’s  office. 

O 

While  the  defendant  was  so  entrusted  by  the  Bank  with 
large  amounts  of  money  in  their  bills,  out  of  which  to  make 
disbursements  upon  cheques  drawn  upon  the  Receiver-Gene- 
ral, it  turned  out  that  there  was  a large  deficiency  in  his 
funds,  which  he  at  first  ascribed  wholly  to  an  alleged  rob- 
bery of  the  funds  from  the  safe  in  his  office ; but  afterwards 
confessed  that  he  had  from  time  to  time  lent  large  sums  of 
money  to  several  parties  named,  not  upon  any  transactions 
or  claims  of  such  parties  with  or  upon  the  Bank  or  the 
government,  bub  relying,  as  he  said,  that  those  to  whom  he 
had  lent  the  Bank  funds,  without  the  authority  or  know- 
ledge of  the  Bank,  would  replace  the  money. 

It  was  not  proved  in  the  case  whether  he  derived  or 
intended  to  derive  any  gain  to  himself  by  such  loans,  either 
in  the  shape  of  interest,  or  by  a participation  in  any  profits 
that  might  arise  from  the  use  of  the  money  by  those  to 
whom  he  had  lent  it. 

All  these  loans  had  been  concealed  from  the  knowledge  of 
the  Bank,  no  entry  of  them  having  been  made  in  the 
accounts  which  he  rendered  to  the  Bank  of  each  day’s  trans- 
actions. 

In  addition  to  the  prisoner’s  own  confession  of  his  having 
made  this  misappropriation  of  the  monies  of  the  Bank  en- 
trusted to  him  for  the  special  purpose  mentioned,  it  was 
proved  that  on  a certain  day  (12th  of  March,  1857),  he  had 
received  a cheque  from  the  Receiver-General  for  £11391  5s., 
;which  he  had  delivered  in  at  the  Bank,  and  had  entered  in 
his  account  as  shewing  a disbursement  made  by  him  in  cash 
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to  the  Receiver-General  out  of  the  funds  entrusted  to  him 
for  that  purpose,  such  entry  apparently  acquitting  him  of 
that  amount.  But  it  was  afterwards  discovered,  and  was 
proved  upon  the  trial,  that  this  was  not  a true  account  of 
the  transaction. 

The  prisoner  had  paid  out  no  money  to  the  Receiver- 
General  upon  the  cheque  in  question,  but  the  cheque  was 
made  by  the  prisoner,  as  Bank  clerk,  upon  the  government 
for  coupons  which  were  held  by  the  Bank  on  their  own 
account,  or  on  behalf  of  others,  in  respect  of  interest  that 
had  accrued  on  government  debentures  lying  in  the  Bank; 
and  the  prisoner,  by  omitting  to  make  any  entry  in  his  book 
of  these  coupons,  which  he  gave  up  in  exchange  for  the 
cheque,  in  effect  concealed  from  the  knowledge  of  the  Bank 
the  real  nature  of  the  transaction,  and  covered  his  deficien- 
cies to  that  extent,  by  making  it  appear  that  he  had  paid 
out  £1439  15s.  of  the  money  of  .the  Bank  upon  that  cheque, 
and  keeping  out  of  view  the  delivery  by  him  to  the  Receiver- 
General  of  the  coupons  on  account  of  which  alone  he  had 
obtaiued  the  cheque.  If  he  had  made  the  proper  entries, 
this  transaction  of  the  coupons  could  not  have  affected  the 
state  of  his  cash  account,  and  he  would  have  had  the  £1439 
15s.  still  to  account  for. 

This  was  submitted  to  the  jury  as  evidence  of  his  fraudu- 
lent intention,  and  as  shewing  a misappropriation  of  the 
funds  to  that  extent  at  least ; for  the£1439  15s.,  which  ought 
to  have  been  in  his  hands  as  much  as  if  no  cheque  had  been 
drawn  upon  him,  was  not  forthcoming.  And  indeed  it  was 
plain  from  his  own  admissions  that  that  amount  was  only  a 
part  of  his  deficiencies,  which  was  covered  from  view  by  this 
omission  to  enter  the  coupons  as  delivered  out  by  him. 

The  prisoner  was  indicted  on  two  counts.  The  first 
charged  that  on  the  11th  of  March,  1857,  he  being  a clerk 
then  employed  in  that  capacity  by  the  Bank  of  Upper 
Canada,  did  then  and  there,  in  virtue  thereof,  receive  a cer- 
tain sum  of  money , to  wit,  £1439  15s.,  for  and  on  account  of 
the  said  Bank  of  Upper  Canada,  and  the  said  money 
feloneously  did  embezzle. 
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The  second  count  charged  that  the  prisoner,  on  the  11th 
of  March,  1857,  being  a clerk,  &c.,  and  employed,  &c.,  (as  in 
the  first  count)  did  then  and  there  in  virtue  thereof  receive 
a certain  valuable  security,  to  wit,  an  order  for  the  paynient 
of  £1439  15s.,  for  and  on  account  of  the  said  Bank  of  Upper 
Canada,  and  the  said  valuable  security  feloniously  did 
embezzle. 

There  was  no  conclusion  of  the  offence  in  either  count 
being  contrary  to  the  statute. 

The  jury  found  a general  verdict — “ Guilty  of  embezzle- 
ment,”— upon  which  verdict  judgment  was  given. 

The  defendant  appealed,  under  the  statute  20  Vic.,  ch.  61. 

Galt  for  the  crown. 

Eccles , Q.  C.,  and  D.  B.  Read , for  the  prisoner,  cited  Bex 
v.  Groves,  7 C.  & P.  635  ; Regina  v.  Lloyd  Jones,  8 C.  & P. 
288 ; Rex.  v.  Chapman,  1 C.  & K.  119  ; Regina  v.  Lambert, 
2 Cox.  Cr.  C.  309  ; Regina  v.  Holloway,  2 C.  & K.  942  ; Rex 
v.  Jones,  7 C.  & P.  833;  Rex  v.  Bakewell,  Russ.  & Ry.  35; 
Rex  v.  Aslett,  lb.  67;  Sill  v.  The  Queen,  17  Jur.  208;  Re- 
gina v.  O’Brien,  13  U.  C.  R.  436;  Rex  v.  Pearson,  1 Moo. 
C.  C.  313;  Regina  v.  Radcliffe,  2 Moo.  C.  C.  68;  Rex  v. 
Clark,  Russ  & Ry.  181 ; Rex  v.  Smith,  lb.  267  ; Rex  v.  Tur- 
ner, 1 Mood.  C.  C.  347  ; Rex  v.  Murray,  lb.  276.  See  also 
Rex.  v.  Bass,  1 Leach  251 ; Rex  v.  Bazeley,  2 Leach  835; 
Rex  v.  Chipchase,  lb.  699;  Rex  v.  Ashlett,  lb.  958. 

The  statutes  bearing  on  the  case  are  referred  to  in  the 
judgments. 

Robinson.  C.  J. — Several  questions  are  presented  in  this 
case.  The  prisoner  is  indicted  under  the  statute  19  Vic., 
ch.  121,  sec.  40,  which  makes  it  felony  for  a cashier,  man- 
ager, clerk,  or  servant  of  the  Bank  to  secrete,  embezzle,  or 
abscond  with  any  bond,  obligation,  bill  or  note,  or  any  se- 
curity for  money,  or  any  moneys  or  effects  entrusted  to  him  as 
such  clerk,  &c.,  whether  the  same  belong  to  the  said  Bank, 
or  belonging  to  any  other  person  which  shall  have  been  depos- 
ited with  the  Bank.  This  act  came  into  force  on  the  1st  of 
January,  1857.  It  has  been  suggested  that  the  alleged  em- 
bezzlement may,  for  anything  that  has  been  clearly  estab- 
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lished  by  the  evidence,  have  taken  place  before  that  date, 
and  if  so  it  would  not  come  under  that  act.  If  that  were  so, 
it  would  be  immaterial,  because  another  statute  relating  to 
the  Bank  of  Upper  Canada,  6 Vic.,  ch.  27,  sec.  31,  which 
was  in  force  till  this  latter  act  repealed  it,  contained  a simi- 
lar clause,  which  was  taken  from  it  and  inserted  in  the 
other,  and  it  can  make  no  difference  whether  the  case  came 
within  the  former  act  or  the  one  now  existing. 

The  first  objection  taken  is  to  the  sufficiency  of  the  indict- 
ment. It  is  objected  that  it  is  bad,  because  it  wants  the 
conclusion  contra  formam  statuti.  Upon  that  point  we  are  to 
consider,  in  the  first  place,  whether  such  a conclusion  is  any 
longer  necessary,  and  next,  if  it  be,  whether  it  is  an  objection 
that  can  be  taken  after  verdict. 

Upon  the  first  point,  our  statute  4 &5  Vic.,  ch.  24,  sec.  46 
(which  is  a transcript  of  the  British  act,  7 Geo.,  IV.,  ch.  64, 
sec.  20)  enacts,  that  no  judgment  upon  an  indictment  for 
felony,  after  verdict,  shall  be  reversed  “ for  want  of  the  aver- 
ment of  any  matter  unnecessary  to  be  proved.”  This  ’has  been 
held  in  England  not  to  dispense  with  the  necessity  of  the 
conclusion  contra  formam  statuti,  when  it  would  have  been 
necessary  before,  and  an  indictment  wanting  the  conclusion 
was  held  bad  after  verdict,  though  that  clause  7 Geo.  IV., 
ch.  64,  sec.  20,  was  relied  upon.  I refer  to  1 Moo.  Cr.  Ca 
313;  2 Lewin  57  ; 2 Moo.  Cr.  Ca.  68. 

If  it  had  not  been  for  these  decisions  I should  have  thought 
it  might  reason abty  have  been  held  otherwise,  for  it  certainly 
is  not  necessary  to  prove  that  any  offence  of  which  the  par- 
ticulars have  been  given  in  evidence  is  contrary  to  a statute. 
If  it  be  so  in  fact  the  court  is  bound  to  notice  it,  and  not 
being  a matter  necessary  to  be  proved , it  would  seem  to  be 
the  effect  of  that  clause  that  it  need  not  be  averred.  No 
reasons  are  given  for  the  decisions  in  England,  but  we  shall 
of  course  conform  to  them. 

In  the  Imperial  statute  7 Geo.  IV.,  ch.  64,  is  contained 
also  a clause  (21)  that  where  the  offence  charged  has  been 
created  by  any  statute,  the  indictment  shall,  after  verdict , be 
held  sufficient  to  warrant  the  punishment  prescribed  by  the 
statute,  if  it  describe  the  offence  in  the  words  of  the  statute. 
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In  onr  statute  4 & 5 Vic.,  ch.  24,  sec.  47,  there  is  precisely 
the  same  provision.  It  might  seem  reasonable  to  hold  that 
that  clause  dispensed  with  the  necessity  of  a conclusion  con- 
tra formam  statute  because  undoubtedly  an  indictment  may 
charge  an  offence  in  the  exact  words  of  the  statute  which  has 
created  it,  and  yet  not  contain  the  words  “ against  the  form 
of  the  statute;”  and  it  would  seem  to  be  in  opposition  to  the 
very  words  of  this  provision  to  hold  that  it  is  on  that  account 
insufficient.  It  has,  however,  beeu  decided  in  England,  that, 
notwithstanding  that  clause,  an  indictment  upon  a statute 
which  wanted  the  conclusion  contra  formam  staiuti  was  in- 
sufficient ; or  rather  that  conclusion  has  been  held  necessary 
since  this  enactment  as  well  as  before,  by  which  we  must 
understand  that  this  particular  clause  did  not,  in  the  opinion 
of  the  court,  dispense  with  the  necessity,  though  I have  not 
found  the  question  discussed  in  relation  to  that  clause  of  the 
statute  expressly. 

.We  have  then  our  statute  18  Vic.,  ch.  92,  which  contains 
an  enactment  that  “no  indictment  for  any  offence  shall  be 
held  insufficient  for  want  of  the  averment  of  any  formal 
matter , or  matter  unnecessary  to  be  proved”  (sec.  25);  and 
further,  “that  every  objection  to  an  indictment  for  any 
formal  defect  apparent  on  the  face  thereof,  shall  be  taken 
by  demurrer,  or  motion  to  quash  such  indictment,  before 
the  jury  shall  be  sworn,  and  not  afterw  arils  ; and  every  court 
before  which  such  objection  shall  be  taken  for  any  formal 
defect  may,  if  it  be  thought  necessary,  cause  the  indictment 
to  be  forthwith  amended  in  such  particular,  by  some  officer 
of  the  court  or  other  person,  and  thereupon  the  trial  shall 
proceed  as  if  no  such  defect  had  appeared.”  (Sec.  26.) 

I take  it  to  be  the  effect  of  these  clauses,  that  if  this  ob- 
jection had  been  taken  at  the  trial  before  the  verdict,  the 
court  could  have  allowed  it  to  be  amended,  and  if  so,  then 
it  cannot  prevail  after  verdict. 

But  what  seems  to  me  to  be  conclusive  is  the  47th  clause 
of  the  same  statute,  which  enacts  that  indictments  may  be 
in  certain  forms  (which  are  given  in  an  appendix) in  charging 
the  offences  to  which  such  indictments  severally  relate,  and 
that,  in  offences  not  enumerated  therein , the  said  forms  shall 
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guide  as  to  the  manner  in  which  such  offences  shall  be  charg- 
ed, so  as  to  avoid  surplusage  and  the  averment  of  matters 
not  required  to  be  proved.  The  statute  then  gives  the 
form  of  an  indictment  for  embezzlement,  not  adding  any 
conclusion  contra  form  am,  statuti , and  this  form  sanctioned 
by  the  statute  is  followed  precisely  in  the  indictment  in  the 
present  case. 

I do  not  think  we  can  hold  that  the  form  thus  sanctioned 
by  the  legislature  is  insufficient.  It  is  remarkable  that  our 
statute  18  Vic.,  ch.  92,  though  taken  almost  entirely  from 
the  Imperial  act  14  & 15  Vic.,  ch.  100,  does  not  contain  that 
provision  which  forms  part  of  sec.  24  in  the  Imperial  act, 
“that  no  indictment  shall  be  held  insufficient  for  want  of 
a proper  or  formal  conclusion,”  which  provision  has  been 
considered  in  England  to  have  removed  all  objections  for 
want  of  a conclusion  contra  formam,  statuti  The  other  pro* 
visions  of  our  statute  which  I have  noticed  were  probably 
assumed  to  render  that  unnecessary. 

As  to  the  other  objections  which  have  been  taken.  The 
money,  or  Bank  note-,  which  may  now  be  described  as 
money,  where  in  this  case  placed  in  the  prisoner’s  possession 
by  his  employers,  the  Bank  of  Upper  Canada.  It  is,  there- 
fore, not  a case  of  embezzlement,  according  to  the  proper 
legal  acceptation  of  the  term,  which  implies  that  the  clerk 
or  servant  has  secreted  or  made  away  with  money  or  goods, 
which  in  the  discharge  of  his  duty  he  has  received  from  others 
for  his  employer,  and  has  converted  to  his  own  use,  or  made 
away  with,  never  having  allowed  it  to  get  into  his  employer’s 
possession.  Here  the  Bank  notes,  while  in  the  possession  of 
a clerk  of  the  Bank,  though  employed  by  them  in  a particular 
service,  might,  as  I consider,  be  held  to  be  in  the  possession 
of  the  Bank.  But  whether,  as  a consequence,  the  prisoner 
might  or  might  not  properly  have  been  found  under  the 
16th  clause  of  28  Vic.,  ch.  92,  guilty  of  larceny,  and  even 
upon  an  indictment  framed  as  this  is  for  embezzlement,  it  is 
unnecessary  now  to  consider,  because  the  jury  have  not  in 
fact  found  him  guilty  of  larceny,  but  of  embezzlement. 

The  only  question,  therefore,  is,  whether  the  evidence 
can  be  said  to  sustain  a conviction  for  embezzlement. 
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Although  the  definition  of  embezzlement  is  such  as  I have 
stated,  yet  there  are  various  statutes,  and  not  all  of  modern 
date,  which  have  used  the  term  embezzlement  as  applicable 
to  cases  in  which  the  money  or  thing  embezzled  has  been 
entrusted  to  the  clerk  or  servant  by  his  employer.  I refer 
to  the  statute  21  H.  VIII,,  ch.7,  and  to  27  H.VIIL,  ch.  17. 

The  English  statute  39  Geo.  III.,  ch.  85,  while  it  was  in 
force,  preserved  the  distinction  between  larceny  and  em- 
bezzlement as  I have  stated  it.  But  the  statute  under 
which  this  indictment  was  preferred,  19  Vic.,  ch.  121,  uses 
the  term  embezzlement  in  a broader  and  more  popular  sense 
(in  sec.  40)  and  expressly  makes  it  felony  for  any  clerk  of 
the  Bank  to  secrete  or  embezzle  bills,  notes,  moneys,  &c., 
entrusted  to  him  as  such  cashier , by  which  I understand  bills, 
notes,  moneys,  entrusted  to  him  by  his  employer 
• If  then  the  evidence  proved  that  the  defendant  in  this 
indictment  dishonestly  made  away  with  any  notes  or  moneys 
entrusted  to  him  by  the  Bank,  he  embezzled  it  within  the 
meaning  of  this  act,  and  has  committed  the  offence  made 
felony  by  the  act. 

The  English  statute  15  Geo.  II.,  ch.  13,  sec.  12,  relating 
to  the  Bank  of  England,  contains  a clause  very  similar  ; and 
asssuming  that  our  statute,  as  well  as  that,  is  meant  to  apply 
to  cases  where  the  money,  &c.,  of  the  Bank,  or  of  others 
making  deposits  therein,  has  been  entrusted  to  the  clerk  by 
the  Bank,  then  it  must  follow,  as  a consequence,  that  when 
the  fraudulent  appropriation  of  the  clerk  is  in  the  statute 
called  embezzlement,  an  indictment  framed  upon  the  statute 
may  safely  call  it  by  the  same  name,  since  the  passing  of 
the  statute  4 & 5 Vic.,  ch.  24,  sec.  47,  if  there  could  have 
been  a difficulty  before. 

The  statute  authorises  us  to  apply  the  term  embezzlement 
under  such  circumstances  in  the  case  of  bank  clerks,  and 
makes  the  act  felony,  and  in  my  opinion  we  cannot  in  the 
face  of  an  enactment  hold  the  act  not  to  be  embezzlement, 
or  that  such  embezzlement  is  not  felony. 

Then  as  to  the  case  upon  the  evidence  : though  it  did  not 
prove  what  in  a strict  legal  sense  is  defined  to  be  embezzle- 
ment, or  would  have  supported  an  indictment  for  embezzle- 
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ment  under  the  British  statute  39  Geo.  III.,  eh.  85,  while 
it  was  in  force,  it  proved  what  in  the  case  of  a bank  clerk 
under  our  statute  19  Vic,,  ch.  121,  is  by  the  Legislature 
termed  embezzlement.  The  tendency  of  recent  legislation 
is  to  abolish  in  such  cases  all  the  technical  distinctions  be- 
tween larceny  and  embezzlement,  by  making  the  offence  in 
both  cases  felony,  and  leaving  them  to  be  dealt  with  in  the 
same  manner  as  to  punishment,  and  by  simplifying  as  much 
as  possible  the  proceedings  in  such  cases  ; and  it  appears  to 
me  that  our  statute,  like  the  statute  21  H.  VIII.,  ch.  7,  as  I 
have  already  remarked,  designates  by  the  word  embezzle- 
ment the  act  of  a bank  clerk  in  purloining  or  fraudulently 
making  away  with  the  property  of  his  employers,  and  con- 
sequently authorizes  the  term  to  be  used  in  that  sense  in  all 
prosecutions  under  the  statute  19  Vic.,  ch.  121,  sec.  40. 

It  was  proved  here  that  these  notes  of  the  Bank  being 
entrusted  by  the  Bank  to  the  prisoner,  to  be  used  in  their 
service  for  a particular  purpose,  he  did  at  times,  and  in  a 
manner  known  only  to  himself,  and  to  those  who  were  act- 
ing in  concert  wTith  him,  embezzle  within  the  meaning  of  the 
Bank  Act,  a large  amount  of  these  Bank  notes. 

These  notes,  being  the  promises  of  the  Bank  itself,  and 
not  upon  which  moneys  were  secured  to  the  Bank,  they 
could  not,  as  the  law  formerly  stood,  have  been  made  the 
subject  of  an  indictment  for  larceny  at  the  instance  of  the 
Bank  under  the  statute  of  Geo.  II.  But  under  the  recent 
enactment  in  the  20th  sec.  ot  19th  Vic.,  ch.  92,  if  not  by  pre- 
vious enactments,  I take  the  law  to  be  otherwise  now  in 
prosecutions  like  the  present. 

The  notes  of  the  Bank,  ready  to  be  issued,  from  the  moment 
they  leave  the  Bank, if  not  while  they  are  deposited  therein 
are  in  the  view  of  the  law  as  money,  and  may  be  so  described 
in  an  indictment,  and  their  clerk  who  embezzles  or  steals 
them,  and  puts  them  in  circulation,  in  effect  robs  the  Bank 
of  so  much  money,  as  much  as  if  he  had  taken  out  an  equal 
amount  of  specie.  This,  however,  is  the  part  of  this  case 
on  which  I have  had  most  doubt. 

As  to  the  prisoner  not  having  been  proved  to  have  made 
away  with  the  money  otherwise  than  by  lending  it  to  others, 
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there  is  no  force  in  that  objection.  If  he  had  given  it  all 
away  the  legal  effect  wrould  have  been  the  same  as  if  he  had 
spent  it  all  for  purposes  of  his  own,  and  a fortiori  his  lending 
it  among  a number  of  persons,  as  he  has  acknowledged  he  did, 
is  a fraudulent  appropriation  of  the  money  of  his  employers. 

Upon  what  terms  he  lent  it,  nobody  but  himself  can  know, 
and  those  to  whom  he  lent  it;  hut  as  all  reasonable  pre- 
sumptions may  be  entertained  against  wrong-doers,  and 
more  especially  persons  acting  fraudulently,  by  concealing 
their  misappropriation  of  other  persons’  property  entrusted 
to  their  care,  it  might  well  be  assumed  (if  it  were  necessary 
that  the  jury  should  be  satisfied  of  that  fact)  that  the  lend- 
ing by  the  prisoner  of  such  large  sums  of  money  to  different 
persons  was  not  without  some  motive  or  prospect  of  advan- 
tage to  himself;  but  at  any  rate,  the  fact  of  his  having  lent 
the  money,  as  he  has  himself  asserted,  affords,  I think,  no 
exculpation,  more  especially  in  prosecutions  under  the 
statute.  The  effect  upon  his  employers’  interests  is  the 
same.  The  object  of  late  enactments  upon  this  subject  is  to 
check  a growing  evil — the  dishonesty  of  treasurers,  clerks, 
and  agents,  who  must  necessarily  in  the  course  of  their  busi- 
ness have  great  opportunities  for  committing  frauds ; and 
without  reference  even  to  these  statutes,  if  an  apprentice  or 
journeyman  of  a goldsmith  were  to  steal  watches  from  his 
master,  to  give  them  to  a friend,  he  would  be  no  less  guilty 
of  larceny  than  if  he  made  any  other  use  of  them. 

It  has  been  argued  that  when  the  prisoner  lent  these 
monies  to  the  amount  of  several  thousands  of  pounds  he 
intended  to  replace  them,  and  relied  on  being  able  to  do  so, 
and  that  his  conduct  therefore  was  not  fraudulent.  It  would 
be  inconsistent,  I think,  with  the  spirit  of  all  these  enact- 
ments to  admit  that  to  be  a defence.  As  to  replacing  the 
very  notes  that  he  embezzled,  and  gave  or  lent  to  his  friends, 
that  of  course  would  be  impossible.  The  moment  they  were 
putin  circulation  by  the  borrowers,  it  became  morally  impos- 
sible to  replace  the  identical  notes  whichhadbeen  abstracted. 
All  that  the  prisoner  could  have  expected  or  intended  was 
that  he  might  be  able  to  repay  the  same  amount,  which  cer- 
tainly could  not  do  away  with  the  original  felonious  taking. 
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It  has  been  for  some  years  past  a common  occurrence  for 
treasurers  and  clerks  of  corporate  banks,  and  agents  of 
individuals,  in  England,  to  apply  the  money  of  their  em- 
ployers in  purchasing  railway  shares  or  other  stocks  for 
themselves  or  their  friends.  In  most,  if  not  all  of  such  cases, 
I dare  say  the  intention  and  hope  has  been  of  the  persons  so 
acting,  that  they  might  be  able  to  sell  their  stock  at  a profit, 
and  pocket  the  difference,  replacing  the  money  which  they 
had  embezzled,  before  any  discovery  could  be  made  of  the 
deficiency.  We  have  seen  the  ruin  brought  upon  themselves 
and  others  by  the  dissappointment  of  such  expectations,  and 
I have  no  hesitation  in  saying  that  the  intention  of  the  law 
is  to  protect,  by  the  fear  of  punishment,  the  property  of 
others  from  being  thus  fraudulently  applied,  and  exposed  to 
the  risk  of  such  speculations. 

Then  as  to  any  other  peculiarity  in  this  case.  It  is  quite 
true  that  it  is  impossible  from  the  evidence  to  say  on  what 
day  the  prisoner  took  any  certain  amount  of  any  particular 
kind  of  bills,  but  that  uncertainty  must  occur  generally  in  such 
cases.  All  that  is  known  is,  that  the  prisoner,  having  from 
time  to  time  large  sums  entrusted  to  his  care,  was  found  to 
be  deficient  in  a large  amount : that  he  at  one  time  endea- 
voured to  account  for  the  deficiency  by  ascribing  it  wholly  to 
an  alleged  robbery  by  others,  but  soon  afterwards  confessed 
that  he  had  from  time  to  time  lent  out  large  sums  of  money 
to  various  persons,  all  which  he  had  concealed  from  his  em- 
ployers, and  upon  investigation  of  his  account  it  was  found 
that  the  deficiency  was  occasioned  by  these  wrongful  appro- 
priations of  his  employers’  money.  The  amount  of  £1139  15s. 
was  concealed  from  view,  by  its  appearing  on  the  face  of  the 
entries  as  if  that  sum  had  been  paid  out  to  the  Receiver- 
General  upon  a cheque  drawn  by  him ; in  other  words,  by 
just  such  a payment  as  it  would  have  been  in  the  otdinary 
course  of  the  prisoner’s  duty  to  make  on  behalf  of  the  Bank. 
The  truth  was,  that  that  cheque  had  not  been  acquitted  by 
him  by  means  of  such  payment  made  out  of  the  funds  of  the 
Bank,  but  was  given  to  him  by  the  Receiver-General  to  cover 
that  amount  of  coupons,  which  he  held  on  behalf  of  the 
Bank,  and  which  he  had  given  up  to  the  Receiver-General  on 
2 16  u.  c.  Q.  B. 
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receiving  his  cheque.  If  the  proper  entries  had  been  made 
in  his  books,  as  has  been  explained,  this  would  have  ap- 
peared ; the  cash  account  would  not  have  been  affected  by 
the  transaction,  and  a deficiency  to  that  amount  at  least 
must  then  have  been  evident,  because  the  prisoner  has  con- 
fessed that  he  had  abstracted  much  more  than  that  amount, 
and  could  not  therefore  have  covered  that  amount  by  pro- 
ducing the  money.  It  is  true  that  there  was  no  evidence 
whatever  that  the  prisoner  did  on  the  same  day  on  which 
he  received  and  entered  that  cheque  take  out  £1139  15s.  or 
any  sum  of  money,  but  it  is  immaterial  whether  he  took 
exactly  that  sum  on  that  day,  or  any  day,  and  meant  by 
that  contrivance  to  keep  the  fact  out  of  view,  or  whether, 
having  before  made  away  with  the  money,  or  meaning  then 
to  abstract  it,  and  to  lend  it  afterwards,  he  so  managed  his 
entries  in  his  books  as  to  leave  that  sum  at  his  disposal  for 
private  purposes,  without  leaving  the  deficiency  apparent 
on  view  of  his  cash  book. 

All  this  was  for  the  consideration  of  the  jurj7,  and  was,  I 
think,  properly  put  to  them. 

On  the  part  of  the  prisoner  several  cases  were  cited,  to 
the  effect  that  a clerk  or  servant  cannot  be  found  guilty  of 
embezzlement  merely  upon  an  apparent  deficiency  in  his 
account,  because  that  may  have  been  occasioned  in  various 
ways,  either  from  negligence  or  accident,  without  anything 
criminal  having  been  done  or  intended.  This  is  no  doubt 
true.  Those  cases  of  this  kind  which  I have  referred  to, 
are  cases  in  which  the  clerk  had  to  receive  money  from 
others  and  pay  over  to  his  employer ; and  it  has  been  held 
that  the  prosecutor  must  shew  some  certain  sums  received 
•from  certain  persons  and  not  paid  over,  in  order  that  the 
prisoner  may  have  fair  opportunity  of  meeting  some  specific 
charge.  And  that  is  reasonable,  at  least  when  there  is  no 
such  evidence  as  has  been  derived  in  this  case  from  the 
prisoner’s  own  confession. 

But  here  it  was  not  attempted  to  be  disproved  that  the 
prisoner  received  certain  sums  from  the  Bank  to  be  applied 
in  a particular  manner.  From  some  suspicious  circumstances 
occurring  he  is  called  upon  to  account  for  it.  He  is  unable 
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to  produce  the  money.  At  first  he  ascribed  his  deficiency 
to  a robbery,  of  which  there  were  certain  appearances,  say- 
ing nothing  of  his  having  himself  misapplied  the  funds  ; but 
afterwards  he  admitted  that  he  had  lent  out  money  to  a 
very  large  amount,  in  a manner  which  it  is  clear  he  had  no 
riffht  to  do,  and  that  £1700  of  that  which  he  had  so  lent 
was  still  out.  This  I think  constitutes  that  evidence  of 
fraudulent  acts  and  fraudulent  intention  which  are  necessary 
to  support  the  indictment,  and  brings  this  case  within  the 
authority  of  several  cases  which  have  occurred  in  England. 

I refer  to  Hall’s  Case  (Russ.  & Ry.  463),  Grove’s  Case  (2 
Moo.  Cr.  Ca.  447),  Lambert’s  Case  (2  Cox  Cr.  Ca.  209), 
Murphy’s  Case — in  Ireland — (4  Cox  101),  Murdock’s  Case 
(5  Cox  360),  Goodenough’s  Case  (6  Cox  207),  Hodgson’s 
Case  (3  C.  & P.  422),  Jones’s  Case  (8  C.  & P.  288).  These 
are  not  all  cases  in  which  the  charge  was  held  to  be  sus- 
tained, but  by  comparing  them  it  will  be  seen  that  any  in 
which  the  crime  of  embezzlement  was  held  not  to  have  been 
committed  were  very  different  in  the  circumstances  from 
the  present. 

There  was  one  fact  proved  upon  the  trial  in  this  case 
which  was  very  reasonably  pressed  as  making  in  favour  of 
the  prisoner ; namely,  that  in  two  cases  the  prisoner  had 
made  advances  to  individuals  out  of  the  moneys  intrusted 
to  him,  but  for  purposes  with  which  such  advances  had  no 
apparent  connection ; and  that  such  cases  were  afterwards 
so  far  sanctioned  by  the  Bank,  that  they  have  in  one  in- 
stance ratified  it,  and  in  the  other  accepted  repayment.  The 
particular  circumstances  of  these  transactions  were  not  fully 
brought  out  in  evidence,  but  at  any  rate  the  Bank  having 
allowed  those  sums  to  be  repaid  to  them,  is  not  a conclusive 
circumstance  to  prove  that  they  were  assenting  to  the 
liberty  thus  taken  with  their  funds. 

It  afforded  ground  for  an  argument  to  be  used  with  the 
jury,  as  we  may  suppose  it  was,  but  it  could  not  prove  that 
the  prisoner  had  not  on  those  occasions  even  done  what 
was  wrong : still  less  could  it  have  the  effect  of  licensing 
him  to  place  the  moneys  of  the  Bank  in  any  one’s  hands 
that  he  pleased. 
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My  opinion  is  that  the  conviction  of  the  prisoner  upon 
the  embezzlement  charged  in  the  first  court  was  supported 
by  the  evidence,  and  should  be  affirmed. 

Burns,  J. — First.  There  is  nothing  in  the  objection  that 
the  indictment  in  this  case  does  not  charge  that  the  offence 
was  committed  contra  formam  statuti.  Under  the  statute 
4 & 5 Vic.,  ch.  24,  sec.  46,  similar  to  7 Geo.  IV.,  ch.  64,  sec. 
20,  there  is  no  doubt  the  omission  would  have  been  fatal. 
The  18  Vic.,  ch.  92,  sec.  26,  is  similar  to  the  clause  contained 
in  14  & 15  Vic.,  ch.  100,  of  the  English  act;  but  section  25 
in  our  act  is  an  addition.  No  such  section  appears  in  the 
English  act,  but  the  clause  in  the  English  act  is  a reitera- 
tion of  7 Geo.  IV.,  ch.  64,  section  20,  with  the  addition,  nor 
for  want  of  a jproyper  or  formal  conclusion,  besides  some 
others.  Our  act  omits  reiterating  sec.  46  of  4 & 5 Vic.,  ch. 
24,  and  enacts,  sec.  25,  that  “ no  indictment  for  any  offence 
shall  be  held  insufficient  for  want  of  the  averment  of  any 
formal  matter,  or  matter  unnecessary  to  be  proved.” 

Besides  this,  the  form  given  to  the  act  in  cases  of  embez- 
zlement omits  the  words,  “ against  the  form  of  the  statute,” 
and  the  47th  clause  of  the  act  says  that  indictments  may  be 
in  the  forms  given  ; and  in  offences  not  enumerated  in  those 
forms,  the  said  forms  shall  guide,  so  as  to  avoid  surplusage 
and  the  averment  of  matters  not  required  to  be  proved.  I 
am  unable  to  appreciate  the  argument  that  the  forms  given 
under  the  18  Vic.,  ch.  92,  do  not  apply  to  the  acts  charter- 
ing the  Bank  of  Upper  Canada.  The  31st  section  of  6 Vic., 
ch.  27,  is  identical  with  the  40th  section  of  19  & 20  Vic., 
ch.  121.  It  is  not  material  under  which  of  the  statutes  this 
indictment  may  be  considered  to  have  been  framed ; for  the 
statute  18  Vic.,  ch.  92,  to  amend  the  criminal  law,  being 
passed,  and  reciting  that  offenders  frequently  escape  con- 
viction by  reason  of  technical  strictness  in  matters  not 
material  to  the  merits  of  the  case,  enacts  provisions  which 
apply  to  the  laws  then  in  force,  or  that  should  be  passed 
thereafter. 

Secondly.  The  indictment  charges  that  the  prisoner  re- 
ceived a certain  sum  of  money  for  and  on  account  of  the 
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bank,  and  it  is  contended  that  must  mean  money  paid  by 
others  than  the  bank  to  the  prisoner,  and  not  money  en- 
trusted by  the  bank  itself  to  the  clerk.  No  doubt  that 
formerly  was  so ; but  it  appears  to  me  counsel  have  over- 
looked the  provisions  of  the  20th  section  of  18  Vic.,  ch.  92, 
similar  to  11  & 15  Vic.,  ch.  100,  sec.  18,  which  I take  to 
have  been  passed  both  in  England  and  here,  with  the  inten- 
tion of  doing  away  with  the  distinction  whether  the  money 
or  bank  notes  were  received  for,  or  on  account  of,  or  from  the 
bank.  The  form  of  indictment  given  is,  that  a certain  sum 
of  money  was  received  for  and  on  account  of  the  prosecutor ; 
but  the  20th  section  of  the  act  says  that  it  shall  be  sufficient, 
in  any  indictment  in  which  it  shall  be  necessary  to  make  any 
averment  as  to  money  or  bank  notes,  to  describe  the  same 
simply  as  money,  and  in  cases  of  embezzlement  the  indict- 
ment shall  be  sustained  by  proof  that  the  prisoner  embezzled 
or  obtained  any  piece  of  coin,  or  any  bank  note,  or  any  por- 
tion (of  such  money)  thereof,  although  the  same  may  have 
been  delivered  to  him  in  order  that  some  part  thereof  should 
be  returned  to  the  party  delivering  the  same,  and  such  part 
shall  have  been  returned  accordingly.  The  enactment  is  an 
enlargement  of  that  contained  in  the  89th  and  10th  sections 
of  1 & 5 Vic.,  ch.  25. 

The  general  law  being  thus,  and  as  respects  the  Bank  of 
Upper  Canada,  the  10th  section  of  19  & 20  Vic.,  ch.  121, 
identical  with  the  31st  section  of  6 Vic.,  ch.  27,  leaving  no 
room  for  doubt  what  shall  be  considered  as  embezzlement 
in  a case  affecting  the  bank,  we  must  apply  it,  as  it  is  said  in 
the  20th  section*  of  18  Vic.,  ch.  92,  in  any  indictment,  when 
at  the  same  time  the  form  of  an  indictment  for  embezzlement 
is  given,  and  we  are  told  what  proof  shall  sustain  an  indictment- 

The  case  of  Sill  v.  The  Queen,  in  error  (17  Jur.  207),  does 
not  apply  to  either  of  the  points  raised  against  the  form  of 
this  indictment.  In  that  case  the  judges  held  that  since  the 
statute  1 & 15  Vic.,  ch.  100  (English  act),  it  was  still  neces- 
sary, in  an  indictment  for  obtaining  money  under  false  pre- 
tences, to  charge  whose  property  the  money  was,  though  it 
was  no  longer  necessary  to  state  the  person  whom  it  was 
intended  to  defraud.  The  statement  to  whom  the  property 
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belonged  was  not  a formal  defect,  but  was  one  which  would 
require  to  be  amended  at  the  trial,  and  therefore  a substan- 
tial defect  after  trial  when  not  amended.  The  case  is  no 
authority  bearing  upon  the  case  before  us,  because  it 
appears  to  me  the  last  statute  has  rendered  the  introduction 
of  the  words,  contra  formam  statuti  no  longer  necessary; 
and  under  the  form  of  the  indictment  charging  that  the 
prisoner  received  the  money  for  and  on  account  of  the  bank, 
it  may  be  proved  that  he  received  the  money  from  the  bank 
to  be  disbursed  in  the  business  of  the  bank. 

With  respect  to  the  merits  of  the  case,  so  far  as  the  charge 
of  the  learned  Chief  Justice  of  the  Common  Pleas  affected  it 
with  the  jury,  I am  of  opinion  the  view  stated  to  the  jury 
was  correct ; and  that  the  jury,  if  they  believed  that  the 
prisoner  fraudulently  inserted  in  his  cash-book  the  entry  of 
the  amount  of  the  check,  for  the  purpose  of  making  it  be 
believed  that  he  had  advanced  so  much  money  from  the 
funds  entrusted  to  him,  with  a view  of  concealing  to  that 
extent  his  own  misappropriation  of  the  money,  or,  on  the 
other  hand,  fraudulently  omitted  to  enter  that  coupons  had 
been  delivered  to  the  extent  of  the  check  for  the  same  pur- 
pose, that  was  evidence  for  the  jury  to  consider  whether  or 
not  the  prisoner  had  embezzled  moneys  of  his  employer  to 
that  extent.  The  King  v.  Grove  (1  Mood.  C.  C.  447,  7 C.  & P 
635)  decided  that  a general  deficiency  of  moneys  that  ought 
to  be  forthcoming,  and  not  accounted  for,  would  be  sufficient, 
but  it  was  said  in  Regina  v.  Lloyd  Jones  (8  C.  & P.  288)  that 
Grove’s  case  was  a peculiar  one,  and  that  in  embezzlement, 
as  in  cases  of  larceny,  some  particular  or  specific  sum  should 
be  proved.  The  present  case  meets  that  proposition  ; for  if 
the  entry  of  the  check  was  fraudulently  made  for  the  purpose 
of  covering  such  a sum  of  money  abstracted  from  the  funds 
entrusted  to  the  prisoner,  that  was  quite  independent  of  how 
his  general  balance  might  be,  and  it  was  quite  clear  that 
moneys  equivalent  to  the  check  had  been  misappropriated. 
Whether  such  moneys  were  taken  at  the  moment  of  obtain- 
ing the  check,  or  at  what  time,  of  course  the  bank  could  not 
tell,  nor  do  I think  it  was  incumbent  upon  the  bank  to  shew. 
The  case  most  like  the  present  that  I have  found  is  that  of  Re- 


REGINA  Y.  CUMMINGS. 


31 


gina  v.  Goodenough,  among  the  Crown  Cases  of  1853  (25 
Yol.  572 ; 6 Cox  C.C.  206).  The  prisoner  was  indicted  for 
embezzlement  before  the  Quarter  Sessions  at  Exeter  Castle, 
and  it  appeared  he  was  employed  to  purchase  skins  for  his 
master  at  different  markets,  his  master  furnishing  him  with 
funds  from  time  to  time  by  checks.  The  course  of  business 
was,  that  the  prisoner  kept  a cash-book,  in  which  he  enter- 
ed the  moneys  received,  and  charged  the  money  paid  out 
for  skins  every  day,  and  accounted  for  the  moneys  on  hand 
after  each  purchase  to  his  master.  He  had  no  authority  to 
purchase  upon  credit.  However  he  did  purchase  on  credit, 
and  entered  such  purchases  in  the  book  as  having  paid  the 
money,  and  appropriated  an  equivalent  of  the  money  so  en- 
trusted to  him  to  his  own  use.  The  chairman  of  the  Ses- 
sions charged  the  jury,  that  in  the  opinion  of  the  court  the 
prisoner  took  the  money  under  such  circumstances  as  am- 
ounted to  a larceny,  for  that  the  money  could  not  be  con- 
sidered as  being  out  of  the  master’s  possession.  The  jury 
found  the  prisoner  guilty  of  larceny,  not  of  embezzlement. 
The  recent  statute  in  England  does  not  appear  to  have  been 
attended  to,  and  the  chairman  of  the  Sessions  seems  to  have 
looked  upon  the  case  as  like  many  before  it — that  embezzle- 
ment was  not  the  proper  offence  to  charge  where  the  money 
had  been  entrusted  by  the  master,  but  that  it  amounted  to 
a larceny.  The  conviction  was  held  to  be  wrong.  It  is  not 
said  whether  the  prisoner  could  have  been  properly  convic- 
ted of  embezzlement  or  not,  but  I apprehend  he  might.  If 
he  had  not  made  any  entry  at  all  of  having  paid  out  mon- 
eys, then  it  might  have  stood  like  other  cases  of  not  having 
appropriated  the  money  to  the  use  it  was  entrusted  to  him 
for,  but  making  a false  entry  of  it  would  be  evidence  to  be 
considered  whether  he  had  embezzled  it.  The  mere  non- 
entry of  the  expenditure  of  money,  according  to  the  author- 
ities, does  not  per  se  afford  evidence  of  embezzlement,  but  a 
false  entry  respecting  it  may  or  not,  according  to  circum- 
stances, afford  evidence  for  the  j ury  ; and  I take  it  that  in 
this  respect  it  makes  no  difference  whether  the  money  be 
intercepted  between  a third  person  who  pays  to  the  clerk 
or  servant  for  and  on  account  of  the  master,  or  whether  the 
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master  pays  it  to  the  servant  for  a third  person.  The  dis- 
tinction, as  appearing  upon  the  evidence  reported  in  the 
cases,  is  this  : when  a third  person  pays  money  to  the  clerk 
for  his  master,  the  mere  non-accounting  for  it  to  the  master 
will  amount  to  embezzlement,  if  the  receipt  of  it  be  denied 
or  the  like ; but  when  the  master  gives  the  money  to  the 
clerk  or  servant  for  a third  person,  the  mere  non-payment 
to  the  third  person  will  not  amount  to  embezzlement,  nor 
will  the  want  of  entries  to  the  master  to  account  for  the  ex- 
penditure furnish  evidence  of  embezzlement.  But  I take  it 
that  a false  account  or  false  entries  of  the  expenditure  of 
money  will  afford  evidence  from  which  a j ury  may  say  that 
a clerk  who  had  money  entrusted  to  him  by  his  master  has 
been  guilty  of  embezzling  it,  just  as  much  as  not  accounting 
for  money  received  from  others  for  the  master  will,  if  the 
receipt  of  it  or  the  like  be  denied,  afford  evidence  from  which 
to  infer  embezzlement. 

McLean,  J.,  concurred. 

Conviction  affirmed. 


Hart  and  the  Municipality  of  Yespra  and  Sunnidale. 

By-law  altering  Union  School  sections — Omission  of  notice — By-law  to  levy 
rate — 13  &>  14  Vic.,  ch.  48,  sec.  18,  sub-sec.  4 — 1 6 Vic. , ch.  185,  sec.  1 — 
14  6°  15  Vic.y  ch.  109,  sec.  4. 

The  Municipality  of  Vespra  and  Sunnidale,  before  the  16  Vic.,  ch,  185, 
passed  a by-law  remodelling  the  school  sections  of  those  townships,  which 
transferred  to  Union  School  section  No.  3,  created  by  the  by-law,  a part  of 
Vespra  which  had  formerly  belonged  to  Union  School  section  No.  4 of 
Vespra,  Flos,  Oro,  and  Medonte. 

Held,  that  this  was  beyond  the  power  of  the  municipality,  and  that  the  by- 
law was  bad. 

It  appeared  also  that  no  notice  had  been  given  of  the  intended  alteration,  and 
on  this  ground  as  well  the  by-law  was  illegal. 

Held , also,  that  as  section  No.  3 was  illegally  constituted,  a by-law  passed  to 
raise  money  for  a school-house  erected  there  was  also  bad  ; and  the  by-law 
in  this  case  passed  for  that  purpose  was  bad,  too,  for  omitting  to  comply 
with  the  requisites  under  14  & 15  Vic.,  ch.  109,  sec.  4,  of  all  by-laws  creat- 
ing a debt  or  contracting  a loan. 

Crooks  obtained  a rule  nisi  to  quash  by-laws  Nos.  31  and 
89,  or  that  part  of  31  which  purports  to  detach  lots  19  and 
20,  in  the  first  concession  of  Yespra,  and  19,  20,  21,  22, 
and  23,  in  the  2nd  concession  of  Yespra,  from  Union  School 
section  No.  3 of  Yespra  and  Oro,  and  to  detach  31  and  32 
in  the  1st  and  2nd  concessions  of  Yespra  from  the  Union. 
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School  section  No.  4,  of  the  townships  of  Oro,  Medonte,  Flos, 
and  Yespra,  and  to  include  the  same  within  Union  School 
section  No.  3,  of  Yespra  and  Oro — on  the  grounds, 

That  the  municipality  had  no  power  to  pass  the  said  by- 
law, or  to  alter  the  limits  of  the  two  Union  sections  referred 
to  in  the  by-law  ; and  because  all  parties  affected  by  the 
alteration  of  the  said  school  sections  were  not  duly  notified 
of  the  intention  to  pass,  or  of  the  passing  of  that  by-law,  as 
required  by  statute  13  & 14  Yic.,  ch.  48. 

Because  that  by-law  (31)  fails  to  recognise  the  school  sec- 
tions it  refers  to  as  Union  School  sections. 

Because  it  takes  effect  from  its  passing,  instead  of  from 
the  25th  of  December  following,  which  is  contrary  to  the 
statutes. 

And  as  relates  to  by-law  No.  89 — 

1st.  Because  the  Union  section  No.  3 of  Yespra  and  Oro, 
mentioned  in  it, was  not  legally  constituted  (by  by-law  No.  31). 

2ndly.  Because  this  by-law  shews  that  the  rate  which  it 
imposes  was  to  meet  the  payment  of  a pre-existing  debt  of  a 
municipality  (or  an  instalment  thereof),  which  was  incurred 
in  the  erection  of  a school  house  within  the  said  section;  and 
it  does  not  appear  that  the  school  trustees  of  the  section 
desired  that  sum  to  be  levied,  or 

3rdly.  That  any  public  meeting  was  called,  as  required  by 
the  12th  section  of  the  statute  (ch.  48). 

4thly.  And  because  the  amount  of  the  debt  ought  to  have 
been  stated  in  the  by-law,  and  also  the  amount  of  the  instal- 
ment and  interest  required  to  be  paid  from  the  rate  imposed. 

5thly.  And  because  the  by-law  omits  to  provide, as  it  ought, 
rates  to  be  levied  in  each  year  sufficient  to  raise  a sum  for  pay- 
ing the  interest  upon  such  debt,  and  for  a sinking  fund  to 
pay  off  the  principal  within  the  period  limited  by  the  statute. 

The  by-law  No.  31,  of  the  united  townships  of  Yespra, 
Flos  and  Sunnidale,  enacted  that,  after  the  passing  of  that  by- 
law, the  township  of  Sunnidale  should  be  divided  into  two 
school  sections,  the  second  section  to  comprehend  lots  Nos.  1 
to  7,  both  inclusive,  in  the  first  six  concessions,  and  lots  Nos. 
1 in  the  7th,  8th,  9th,  10th  and  11th  concessions,  and  also 
lots  north  of  the  11th  concession  situate  between  Nottawa- 
5 XVI.,  U.  C.  Q.  B. 
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saga  and  Flos. — The  first  school  section  to  comprehend  all 
the  other  lots  in  Sunnidale  not  set  down  in  the  second  section. 

Yespra  to  be  divided  into  eight  school  sections  as  defined 
in  the  by-law;  namely,  No.  1 to  consist  of  the  first  ward  of 
this  municipality. 

No.  2 to  consist  of  lots  4 to  20,  both  inclusive,  of  the  first 
concession,  from  the  little  lake  to  19  in  the  2nd  concession, 
and  lots  16,  17  and  18  in  the  3rd  concession. 

No.  3 to  consist  of  lots  21  to  23,  both  inclusive,  in  the  first 
concession,  and  Nos.  24  to  32,  both  inclusive,  in  the  2nd 
concession. 

No.  4 to  consist  of  lots  from  33  to  40,  both  inclusive,  in 
the  1st  and  2nd  concessions.  i 

No.  5 to  consist  of  lots  from  21  to  24,  west  halves,  in  the 
5th  concession,  also  from  7 to  21  in  the  6th,  7th  and  8th  con- 
cessions, also  from  7 to  12  in  the  9th,  10th,  11th,  12th,  13th 
and  14  th  concessions. 

No.  6 to  consist  of  lots  from  3 to  20  in  the  4th  concession, 
and  from  3 to  15  in  the  5th  concession,  together  with  the 
east  halves  of  lots  from  14  to  21  of  the  5th  concession,  and 
from  3 to  16  in  the  3rd  concession,  and  from  19  to  twenty- 
four  in  the  2nd  concession  ; also  lots  4,  5,  6,  and  7 in  the 
6th,  7th,  8th,  9th,  10th,  11th,  12th,  13th  and  14th  concessions. 

No.  7 to  consist  of  lots  from  11  to  21  in  the  concessions 
from  the  9th  to  the  14th,  both  inclusive. 

No.  8,  a Union  section  with  Flos,  to  consist  of  lots  1,  2, 
and  3,  in  concessions  3rd  to  the  14th,  both  inclusive. 

And  the  by-law  declared  that  the  limits  and  boundaries  of 
the  several  school  sections  as  therein  described,  were  con- 
firmed and  established  as  the  boundaries  of  the  several 
school  sections.  This  by-law  was  passed  on  the  12th  day 
of  December,  1851. 

The  by-law  No.  89,  was  passed  on  the  3rd  of  September, 
1856,  for  raising  a special  rate  for  the  then  current  year  in 
the  Union  School  section  No.  3,  in  Yespra  and  Oro,  for  pay- 
ing the  first  instalment  and  interest  of  the  debt  incurred  in 
the  erection  of  a new  school  house  in  the  said  school  section  ; 
and  it  enacted,  that  there  be  raised,  levied,  and  collected, 
from  all  the  rateable  property  of  the  said  school  section, 
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whether  of  residents  or  non-residents,  during  the  current  year, 
2Jd.  in  the  pound  on  its  assessed  value,  “ for  the  purpose  of 
paying  off  the  first  instalment  and  interest  of  the  debt 
incurred  in  the  erection  of  a new  school  house  in  the 
said  school  section,”  And  that  their  clerk  should  prepare 
a collector’s  roll  from  the  assessment  rolls  of  the  then 
current  year,  for  the  collection  of  the  said  rate  on  all  the 
property  of  the  said  school  section  liable  to  the  same,  and 
that  the  collector  should  collect  the  rate  according  to  the  roll. 

Nathaniel  Hart,  the  applicant,  swore  that  he  owned  the  east 
half  of  32  in  the  first  concession  of  Yespra,  which  was  in  the 
Union  School  section  No.  4 of  Yespra,  Flos,  Oro,  and 
Medonte,  until  altered  by  by-law  31  of  the  united  town- 
ships of  Yespra  and  Sunnidale : that  he  owned  it  before  the 
by-law  was  passed,  and  still,  and  possessed  and  cultivated  it; 
and  before  that  by-law  passed,  was  always  assessed  on  the 
assessment  rolls  of  the  said  township  (Yespra)  for  that  half 
lot : that  the  said  lot  No.  32  was  by  this  by-law  tranf  erred 
from  Union  School  section  No.  4 to  Union  School  section 
3,  but  that  he  was  never  notified, and  received  no  intimation 
whatever  of  such  intended  alteration,  and  was  not  aware  of 
its  passing-  until  he  learned  it  casually,  and  investigated  the 
matter. 

Notice  or  knowlege  of  this  change,  as  regards  union 
School  section  No.  4,  was  also  denied  on  oath  by  Thomas 
Craig,  who  swore  that  he  had  been  a trustee  of  that  section 
continually  from  1844  to  the  present  time,  and  first  heard  of 
this  by-law  in  1855  : that  he  had  been  secretary  of  Union 
School  section  4,  from  1854  to  this  time,  for  Yespra,  Flos, 
Medonte  and  Oro  ; and  in  constant  communication  with  the 
county  or  local  superintendents  of  the  four  townships,  and 
had  reason  to  believe  that  they  were  not  notified,  nor  any 
of  them,  before  the  alteration. 

It  was  sworn  also  by  N.  A.  Clifford,  Esquire,  that  he  was 
superintendent  of  schools  for  Oro  in  1844,  under  the  7th  Yic., 
ch.  29,  and  that  under  that  act,  he  and  the  superintendent 
for  Yespra  formed  the  parts  of  the  two  townships  near  the 
Penetanguishene  road  into  three  sections,  2,  3,  and  4 : that 
No.  4 was  also  in  union  with  Flos  and  Medonte  : that  Union 
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School  section  No.  3 of  Yespra  and  Oro,  extended  from  lots 
19  to  30,  both  inclusive,  in  the  1st  and  2nd  concessions  of 
Oro,  and  19  to  30  in  the  1st  and  2nd  concessions  of  Yespra: 
that  Union  School  section  No.  4 of  Oro,  Medonte,  Yespra, 
and  Flos,  extended  from  31  to  40,  inclusive,  in  the  1st  and 
2nd  concessions  of  Oro,  and  Yespra,  besides  embracing  other 
lots : that  these  limits  were  confined  by  the  then  district 
councils  as  required  by  law  : that  in  1844,  and  two  next 
years,  the  Union  School  sections  2,  3 and  4,  continued  to 
be  regarded  as  Union  School  sections,  with  the  bounds  of  3 
and  4 as  stated:  that  in  1847  he  was  made  county  superin- 
tendent of  schools  for  Simcoe,  and  so  continued  till  the 
township  councils  were  established  in  1850,  during  all  which 
time  the  Union  School  Sections  remained  unaltered,  and 
were  always  recognised  as  the  established  boundaries  of 
Union  School  sections  2,  3,  and  4,  and  he  never  heard  of  an 
alteration  until  a considerable  time  after  the  passing  of  by- 
law No.  31 : that  in  1850  he  was  made  local  superintendent 
of  schools  for  Medonte  (which  is  in  Union  section  4 as  before 
* described),  and  that  he  had  been  since,  and  still  was  in  that 
office : that  he  never  had  any  notice,  ur  intimation , private  or 
public,  of  the  intention  of  the  municipality  of  Yespra,  Flos, 
and  Sunnidale,  or  of  Yespra  and  Sunnidale,  to  disturb  the 
boundaries  of  the  Union  sections  3 and  4,  and  he  believed 
that  no  such  notice  was  ever  given  to  the  Reeve  of  Medonte, 
or  to  the  Reeve  or  local  superintendent  of  Oro,  or  to  the 
trustees  of  either  of  the  two  sections  : that  Flos  was  a dis- 
tinct municipality ; and  he  annexed  a plan  shewing  that  the 
by-law  made  such  alterations  as  were  complained  of. 

On  shewing  cause  an  affidavit  was  filed,  made  by  the  clerk 
and  treasurer  of  the  united  townships  of  Yespra  and  Sunni- 
dale, to  the  effect  that  the  school  house  for  Union  school 
section  3 of  Yespra  and  Oro  was  situated  on  lot  25  in  the 
1st  concession  of  Yespra,  and  within  the  municipality  of 
Vespra  and  Sunnidale  : that  in  August,  1856,  a requisition 
was  presented  to  the  municipality  of  Yespra  and  Sunnidale, 
by  the  trustees  of  Union  School  section  3 of  Yespra  and 
Oro,  requiring  them  to  levy  a rate  of  2 Jd.  in  the  pound  to  pay 
the  “first  instalment  on  the  said  new  school  house  in  Yespra, 
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teachers  salary,  and  other  expenses,”  of  which  requisition 
he  gave  a copy. 

Stephen  Richards  shewed  cause,  and  cited  Ness  and  The 
Municipality  of  Saltfleet,  13  U.  C.  R.  408  ; Ley  and  The 
Municipality  of  Clarke,  lb.  433. 

Robinson,  C.  J. — It  appears  to  be  clearly  made  out  by 
the  affidavits  and  other  papers  before  us,  that  the  by-law  No. 
31,  passed  in  December,  1851,  made  an  alteration  in  the 
limits  of  two  Union  School  sections — the  3rd  and  4th — by 
transferring  to  Union  School  section  No.  3 a part  of  the 
township  of  Vespra,  which  had  before  belonged  to  Union 
School  section  No.  4. 

This  was  an  alteration  of  both  those  United  School  sections, 
adding  to  the  one  and  diminishing  the  other,  and  it  was  an 
arrangement  beyond  the  power  of  the  municipality  of  the 
united  townships  of  Vespra  and  Sunnidale  to  make. 

According  to  the  general  school  act,  13  & 14  Vic.,  ch.  48, 
sec.  18,  sub-sec.  4,  it  is  the  reeves  and  local  superintendents 
of  the  townships,  out  of  parts  of  which  the  Union  School 
sections  are  proposed  to  be  formed,  and  no  other  authority, 
that  can  form  or  alter  any  union  school  section.  The  subse- 
quent school  act,  16  Vic.,  ch.  185,  sec.  17,  gives  power  to  each 
township  council,  under  the  restriction  referred  to  in  that 
section,  “ to  form  such  part  of  any  Union  School  section  as  is 
situated  within  the  limits  of  its  jurisdiction  into  a distinct 
school  section,  or  to  attach  it  to  one  or  more  existing  school 
sections,  or  parts  of  sections,  as  such  councils  shall  judge  ex- 
pedient.” 

In  the  case  of  Ness  and  the  Municipality  of  Saltfleet  (13 
U.  C.  R.  408)  the  effect  of  the  provisions  of  the  statutes  in 
respect  to  this  matter  of  the  formation  or  alteration  of 
union  school  sections  was  particularly  considered  ; and 
according  to  the  opinions  expressed  in  that  case,  I take  it 
that  if  this  by-law  No.  31  had  been  passed  subsequently  to 
the  statute  16  Vic.,  ch.  185,  which  it  was  not,  still  the  Town- 
ship Council  of  Vespra  and  Sunnidale  united,  would  not 
have  had  authority  under  it  to  do  more  than  to  take  from 
either  of  the  Union  sections  3 or  4 such  territory  as  was 
within  their  own  particular  municipality,  and  erect  it  unto  a 
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separate  school  section  of  those  two  united  townships,  or  add 
it  to  some  one  or  more  existing  school  sections,  or  parts  of 
sections,  within  such  townships. 

They  could  not  alter  the  limits  of  Union  School  section  3, 
which  embraced  land  in  Yespra  and  in  Oro,  which  latter 
township  was  not  within  their  jurisdiction,  nor  of  the  Union 
School  section  4,  which  embraced  land  in  Flos  and  Medonte, 
with  which  two  townships  the  municipality  of  the  united 
townships  of  Yespra  and  Sunnidale  had  nothing  to  do.  The 
Council  of  Yespra  and  Sunnidale  could  have  taken,  under 
the  statute  16  Yic.,  ch.  185,  if  it  had  been  in  force,  any  part 
of  Yespra  which  had  been  united  with  land  in  Flos  and 
Medonte  in  one  section,  in  order  to  make  it  a section  by  it- 
self, or  unite  it  with  any  section  or  part  of  a section  within 
their  jurisdiction,  but  not  in  order  to  join  it  with  parts  of 
Oro,  for  which  they  had  no  power  to  legislate.  And,  at  any 
rate,  the  question  is  not  what  they  could  legally  have  done 
after  the  statute  16  Yic.,  ch.  185,  was  passed,  but  what  they 
could  legally  do  under  the  statute  13  & 14  Yic.,  ch.  48,  which 
was  the  only  statute  upon  that  subject  in  force  when  they 
passed  the  by-law  31. 

I think,  therefore,  that  though  the  parties  are  late  in  mov- 
ing against  this  portion  of  the  by-law,  we  are  bound  to  quash 
it,  when  complained  of  on  the  strongest  of  all  grounds,  name- 
ly, that  it  is  a law  made  by  an  authority  which  had  no  juris- 
diction in  the  matter  (a). 

Then  as  to  the  by-law  89,  which  was  passed  in  September 
1856,  I am  of  opinion  that  as  the  Union  School  section  No 
3 was  illegally  constituted — having  a part  of  Yespra  added 
to  it  by  the  by-law  31,  which,  for  the  reasons  that  have  been 
urged,  was  in  that  part  of  it  illegal — this  other  by-law  89» 
for  raising  a sum  of  money  to  pay  for  a school  house  erected 

(a)  Qucere.  Is  not  the  effect  of  the  by-law  31  inaccurately  stated  ? It 
does  no  doubt  alter  the  limits  of  the  Union  School  Section  No.  4 by  taking 
from  it  certain  lots  in  Vespra,  but  it  does  not  appear  to  add  those  lots  to 
Union  School  section  3,  as  is  assumed  in  the  judgment,  and  is  also  assumed 
in  the  rule  nisi  and  in  several  of  the  affidavits  filed  It  makes  them  part  of 
School  Section  No.  3,  in  Yespra  alone.  The  by-law  is  such  a one  as  it 
appears  might  have  been  passed  after  the  statute  16  Vic.,  ch.  185,  sec.  17, 
if  proper  preliminary  steps  had  been  taken  ; Out  being  passed  before  that 
statute,  and  being  at  least  an  alteration  of  Union  School  section  No.  4,  it  was 
held  bad  for  that  reason,  and  for  the  other  reasons  given  in  the  judgment. 
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within  that  illegally  constituted  section,  must  fall  with  it. 
The  effect  of  this  may  he  hard,  because  all  parties  having 
apparently  aquiesced  so  long  in  the  arrangement  made  by 
the  by-law  31,  it  was  very  material  that  a school  house  should 
be  contracted  for  and  built,  and  somebody  should  pay  for  it. 
But  independently  of  the  objection  that  the  school  section  No. 
3 is  not  a legally  constituted  section,  there  are  defects  in  the 
by-law  89  which  cannot  be  overcome.  The  effect  of  the  by- 
law is  to  impose  a tax  on  the  inhabitants  of  a part  of  Oro, 
under  a by-law  passed  by  a municipality  which  does  not 
include  within  its  jurisdiction  any  part  of  that  township, 
because  that  municipality  has  assumed,  contrary  to  law,  to 
constitute  the  school  section  for  which  the  debt  has  been 
incurred,  and  in  consequence  it  is  hot  really  a school  section. 
But  this  by-law  89  seems  to  have  been  passed  without  any 
regard  to  the  provisions  of  the  statute  14  & 15  Vic.,  ch.  109, 
sec.  4,  which  expressly  requires  that  in  every  by-law  for 
creating  a debt  or  contracting  a loan,  there  shall  be  recited 
the  amount  of  the  debt,  and  the  amount  to  be  raised  by  the 
year  for  the  payment  of  the  debt  and  interest,  and  the 
amount  of  the  whole  rateable  property  of  the  municipality, 
according  to  the  assessment  returns  for  the  next  preceding- 
year.  If  a by-law  had  been  already  passed  authorising  a 
loan  to  be  raised  for  the  purpose  of  paying  for  this  school 
house,  that  ought  to  have  contained  all  the  above  requi- 
sites, in  which  case  there  would  have  been  no  necessity 
for  this  by-law.  I assume,  this,  however,  to  have  been  the 
first  by-law  upon  the  subject.  We  have  heard  of  no  other, 
and  certainly  this  does  not  comply  with  the  directions  of 
the  provincial  statute. 

It  must  therefore  be  quashed,  and  also  so  much  of  by-law 
31  as  alters  the  limits  of  the  Union  School  sections  3 &l  4. 

Burns,  J. — The  enactment  contained  in  the  13  & 14  Vic., 
ch.  48,  sec.  18,  sub-sec.  4,  is  as  follows:  “ Nor  shall  any  step  be 
taken  towards  the  alteration  of  the  boundaries  of  any  school 
section,  nor  any  application  be  entertained  for  that  purpose , 
unless  it  shall  clearly  appear  that  all  parties  affected  by  such 
alteration  have  been  duly  notified  of  such  intended  step  or  ap- 
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plication.”  This  notice,  it  appears,  is  a condition  precedent 
to  the  council  entertaining  the  subject,  and  must  be  given 
before  it  has  jurisdiction  to  pass  any  by-law  altering  the 
school  section.  Now  though  the  municipality  might  take 
back  from  another  municipality  the  part  of  a school  section 
which  was  comprised  within  its  own  boundaries,  yet  those 
parties  who  are  to  be  affected  by  remodelling  of  the  sections 
must  have  notice  of  the  intended  application.  It  does  not  ap- 
pear to  me  necessary  that  such  notice  should  be  stated  on  the 
face  of  the  by-law ; but  if  it  be  the  fact  that  it  was  given,  so 
that  the  parties  can  have  the  opportunity  of  opposing  it,  or 
convince  the  council  thatsome  protection  to  those  whom  it  may 
injuriously  affect  should  be  introduced,  that , I think,  is  all 
that  is  necessary  to  confer  the  jurisdiction  of  entertaining  an 
application  to  make  an  alteration.  It  is  clear  in  this  instance 
that  the  applicant  and  his  brother,  who  are  proprietors  of  lot 
32  in  the  1st  concession  of  Yespra,  had  no  notice  of  any 
application  for,  nor  in  fact  any  notice  that  an  alteration  i n the 
school  section  to  which  they  had  formerly  belonged  had  been 
made  until  several  years  after  it  was  done.  They,  it  appears, 
continuedto  treat  themselves  as  belonging  to  the  Union  School 
section  formed  from  the  four  townships  in  1844,  without  any 
information  that  in  1851  they  had  been  attached  to  another 
section.  The  only  question  that  can  arise  upon  their  appli- 
cation to  quash  by-law  No.  31,  is  whether  the  whole  by-law 
shall  be  declared  void  or  not.  The  objection  does  not  appear 
upon  the  face  of  it,  but  is  extrinsic,  and  in  such  case  it  has 
been  held  that  a discretion  remains  with  the  court  to  quash 
either  in  the  whole  or  in  part,  unless  indeed  it  be  shewn  to 
have  been  passed  under  circumstances  which,  by  the  express 
terms  of  the  statute,  make  it  illegal,  in  which  case  I apprehend 
there  is  no  discretion.  It  may  be  that  even  all  the  parties, 
except  those  mentioned,  had  been  duly  notified,  or  assented 
to  the  council  making  the  alteration,  but  the  question  is 
whether  we  can  allow  it  to  stand  quoad  those  parties, 
and  quash  it  as  respects  the  applicant.  I thought  at  first  we 
might  do  so,  but  upon  reflection  I am  convinced  we  cannot 
put  that  construction  on  the  act,  and  if  it  be  susceptible  of 
such  a construction,  it  would  lead  to  consequences  never  con- 


HART  AND  THE  MUNICIPALITY  OF  VESPRA,  &C.  4*1 


templated.  In  the  case  of  Hill  and  The  Municipality  of 
Tecumseth  (6  C.  P.  297)  the  applicant  had  notice  served 
upon  him,  but  it  was  made  a question  whether  duly  served 
or  not.  The  applicant,  however,  was  present  when  the  dis- 
cussion took  place  in  the  council,  and  when  the  by-law  was 
passed,  and  opposed  it  by  all  means  in  his  power.  There 
was  great  delay  in  the  making  of  the  application,  and  under 
the  circumstances  the  court  thought  proper  to  dismiss  it. 
The  facts  are  quite  different  from  the  present  case,  and  do 
not  establish  a discretionary  power  to  quash  the  present  by- 
law so  far  as  it  affects  one  lot,  and  allow  it  to  remain  as 
respects  the  others.  When  the  legislature  has  said  that  all 
parties  affected  by  the  alteration  shall  be  duly  notified,  does 
it  mean  that  part  may  be  notified  and  part  may  not,  and  as 
affecting  those  who  were  notified  the  by-law  may  stand,  and 
those  not  notified  the  by-law  shall  be  quashed  ? It  is  quite 
true  we  should  not  entertain  an  application  to  quash  a by- 
law on  the  part  of  one  who  was  shewn  to  have  assented  to 
it,  because  that  would  be  on  the  principle  that  he  could  not 
be  a competent  relator ; nor  should  we  entertain  an  applica- 
tion made  by  one  who  dissented  from  the  alteration,  if  we 
saw  that  he  either  did  oppose  it,  or  had  it  in  his  power  to 
do  so,  and  declined,  because  in  such  case  the  council  would 
be  held  to  have  jurisdiction,  and  their  judgment  is  final;  but 
if  we  entertain  the  present  application,  and  confine  its  ope- 
ration to  the  quashing  of  the  by-law  in  part — that  is,  only 
so  far  as  it  affects  lot  32,  or  those  persons  only  who  had 
notice — it  would  be  in  the  power  of  any  individual  or  num- 
ber of  individuals,  for  some  motive  or  purpose  of  his  or  their 
own,  to  procure  a by-law  altering  a school  section  to  be 
passed  upon  notice  to  a few  ; and  if  any  of  the  others  com- 
plained, and  it  was  quashed  as  respects  those  others,  they 
who  wished  the  alteration  would  reap  the  full  fruit  of  their 
own  act.  The  legislature  could  not  mean  that  such  should  be 
the  case,  and  the  only  proper  way  to  exclude  all  improper 
requests  being  made  to  the  council  is  to  compel  those  who  may 
desire  or  seek  a change  to  give  notice  to  all  parties.  It  is  not 
merely  the  interest  of  an  individual  to  escape  a school  rate, 
if  such  be  his  interest  in  the  application,  which  we  have  to 
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consider,  but  he  has  also  an  interest  either  in  being  united  or 
disunited  to  other  or  from  other  persons  who  are  to  contribute 
with  him,  which  has  to  be  taken  into  account.  The  council 
therefore  should  have  all  parties  before  it,  or  called  before 
it  by  notice  served  upon  the  parties,  before  it  enters  upon 
the  consideration  of  the  subject  of  an  alteration,  and  unless 
all  parties  are  duly  notified  it  has  no  jurisdiction.  The 
question  we  now  have  to  deal  with  is  whether  the  council 
had  jurisdiction,  not  whether  it  is  expedient  for  the  court  to 
quash  the  by-law  in  part,  and  allow  it  to  stand  in  part ; and 
on  the  question  of  jurisdiction,  it  must  appear  that  all  par- 
ties were  notified  of  the  intended  al  teration.  For  this  reason 
by-law  No.  31  is  bad,  and  must  be  quashed. 

I do  not  consider  it  necessary  to  enter  into  any  conside- 
ration of  the  points  made  for  quashing  by-law  No.  89,  for  it 
follows,  as  a consequence  of  quashing  the  by-law  No.  31  for 
creating  the  school  section,  that  no  rate  can  be  levied  for  the 
building  of  the  school-house  in  a section  which  does  not 
exist;  and  the  rule  to  quash  that  also  must  be  made  absolute. 

McLean,  J.,  concurred. 

Rule  absolute. 


Wells  v.  Gzowski  et  al. 


Award — Bemittiny  matters  back — C.  L.  P.  A.,  sec.  88. 

Where  an  award  is  valid  and  unexceptionable  on  the  face  of  it,  the  court 
will  not  refer  the  matters  back  in  order  that  the  arbitrators  may  state 
upon  what  grounds  their  decision  was  arrived  at,  and  thus  enable  a 
motion  to  be  made  against  it  if  illegal. 

Galt  moved,  on  the  part  of  the  defendants,  for  a rule  to 
shew  cause  why  the  matters  referred  in  this  cause  should 
not  be  remitted  to  the  arbitrators  for  their  re-consideration. 

It  was  stated  to  be  the  object  of  such  reference  back,  that 
the  arbitrators  should  be  required  to  state  on  what  grounds 
— that  is,  on  account  of  what  heads  of  claim  made  by  the 
plaintiff — they  had  made  their  award  in  his  favor,  in  order 
that  the  defendants  might  be  enabled  to  move  against  the 
award,  if  it  should  appear  to  be  illegal  or  unjust. 

The  parties  had  agreed  to  a reference,  on  terms  which 
were,  on  the  2nd  of  September,  1857,  embodied  in  a rule  of 
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reference  made  by  Hagarty , J.,  referring  all  matters  in  dis- 
pute between  the  parties  in  this  suit,  to  the  award  of  George 
Low  Reid,  of  Hamilton,  civil  engineer,  Oliver  Mo  watt,  of  the 
city  of  Toronto,  barrister  at  law,  and  Lewis  Wall  bridge,  of 
the  town  of  Belleville,  barrister  at  law,  or  a majority  of 
them,  the  award  to  be  made  on  or  before  the  1st  of  October 
then  next ; and  it  was  therein  ordered,  by  consent  of  parties 
that  it  should  be  lawful  for  the  said  arbitrators,  ora  majority 
of  them,  to  find  generally,  and  to  decide  all  matters  of  law 
and  fact  between  the  parties,  and  that  the  order  of  reference 
might  be  made  a rule  of  the  Court  of  Queen’s  Bench,  and 
that  the  said  court  might,  if  it  should  think  fit,  at  any  time, 
and  from  time  to  time,  refer  back  to  the  said  arbitrators  the 
whole  or  any  part  of  the  matters  referred  to  them,  and  upon 
such  terms  as  this  court  should  think  proper. 

On  the  21st  of  September,  1857,  the  three  arbitrators 
made  their  award,  whereby  they  awarded  that  the  plaintiff 
was  entitled  to  recover  in  the  said  action ; and  that  the  de- 
fendant do  pay  to  the  plaintiff  £5175  7s.  6d.,  for  and  in 
respect  of  the  matters  referred  to  their  decision  by  the  said 
order ; and  the  award  gave  directions  respecting  the  pay- 
ment of  costs,  and  the  execution  of  mutual  releases. 

The  defendants  did  not  complain  of  the  proceedings  of 
the  arbitrators  in  any  respect,  or  question  their  desire  or 
ability  to  determine  impartially  and  justly  the  matters  sub- 
mitted to  them  ; but  they  desired  that  the  arbitrators  should 
be  made  to  declare  whether,  in  making  their  award,  they 
had  treated  the  contract  originally  entered  into  between  the 
plaintiff  and  defendants  as  at  an  end,  in  consequence  of  the 
arrangements  which  had  been  come  to  subsequently  between 
the  defendants  and  the  Toronto  and  Guelph  Railway  Com- 
pany, under  which  the  defendants  constructed  the  railway 
for  the  Grand  Trunk  Railway  Company.  The  defendants 
also  desired  that  the  arbitrators  should  be  called  upon  to  state 
whether  the  sum  which  they  awarded  to  the  plaintiff,  was 
so  awarded  as  a compensation  on  account  of  the  alleged 
difference  of  the  material  which  he  had  to  excavate  in  the 
execution  of  his  contract  from  anything  which  was  provided 
for  in  his  contract  with  the  defendants,  or  as  a compensation 
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for  a superior  description  of  masonry  alleged  to  have  been 
required,  and  to  have  been  executed  by  him,  as  compared 
with  that  which  was  specified  in  his  contract. 

The  object  of  the  defendants  will  be  better  understood  by 
referring  to  the  judgment  given  in  this  court  between  these 
parties  in  Michaelmas  Term,  1856.  (14  U.  C.  R.  553). 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

What  we  have  to  determine  is  whether  it  is  fairly  within 
the  intention  ot  the  condition  in  the  rule  of  reference  re- 
specting referring  back  the  matter  to  the  arbitrators,  or  of 
the  88th  clause  of  the  Common  Law  Procedure  Act  on  the 
same  point,  that  we  should  remit  the  matters  to  the  arbitra- 
tors for  the  purposes  explained.  We  are  all  clearly  of  opinion 
that  it  is  not,  for  that  neither  that  condition  in  the  submis- 
sion, nor  the  clause  referred  to,  was  intended  to  be  made  any 
such  use  of.  It  would  make  an  entire  change  in  the  law  of 
awards  if  we  were  to  hold  otherwise.  The  case  of  Fuller  v. 
Fenwick  (3  C.  B.  705)  shews  that  where  an  award  has  been 
made,  which  is  valid  upon  the  face  of  it,  when  there  is  no 
defect  to  be  supplied  nor  mistake  to  be  corrected,  nor  irregu- 
larity in  the  proceedings,  the  award  will  not  be  opened,  and 
the  case  remitted  to  the  arbitrators  to  be  considered  upon 
the  merits,  upon  any  suggestion  that  the  award  is  erroneous 
in  point  of  law,  or  unjust  to  one  of  the  parties. 

But  more  especially  we  think  we  cannot  properly  refer  it 
back  for  the  purpose  of  obtaining  from  the  arbitrators  an 
explanation  of  the  grounds  upon  which  they  have  made  their 
allowance  to  the  plaintiff,  or  rather  (which  I suppose  is  what 
is  meant)  that  they  should  set  forth  their  grounds  for  the 
allowance  in  the  award,  after  their  reconsideration  of  the 
case,  in  order  that  the  parties  may  see  whether  they  have 
conformed  to  law  and  fact  in  their  adjudication.  If  we 
should  grant  what  is  asked  for  in  this  case,  a fair  ground 
might  be  laid  for  asking  in  every  case,  where  the  award  has 
been  made,  as  it  usually  is,  in  general  terms,  that  the  matters 
should  be  remitted  to  the  arbitrators  in  order  that  they  might 
set  forth  in  the  award  the  grounds  of  their  decision.  Nothing 
could  more  tend  to  unsettle  awards  than  such  a course,  and  it 
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would  be  contrary  to  the  principle  on  which  the  courts  decline 
to  hear  from  jurors  a statement  of  the  grounds  on  which  they 
made  up  their  verdict.  In  this  case  all  questions  of  law"  and 
fact  were  in  express  terms  submitted  to  the  arbitrators,  two 
of  whom  were  gentlemen  of  high  character  and  great  expe- 
rience in  the  profession  of  the  law,  and  the  third  a civil 
engineer,  chosen  by  the  parties  as  their  arbitrator  in  a matter 
which  required  a knowledge  of  that  science.  There  is  no 
allegation  that  both  parties  were  not  fully  and  fairly  heard, 
no  suspicion  intimated  of  partiality,  or  misconduct  in  the 
arbitrators,  nor  of  their  incompetence  to  deal  properly  with 
the  matters  submitted  to  them.  The  reference  is  of  all 
matters  in  difference,  and  the  award  is  valid  and  unexcep- 
tionable on  the  face  of  it. 

We  see  no  ground,  and  can  find  no  authority,  for  referring 
it  back. 

Rule  refused. 


Going  v.  Barwick. 

Promissory  note-  Promise  to  pay  in  cash  or  mortgage. 

A promise  to  pay  a certain  sum  on  a day  named  “in  cash  or  mortgage  upon 
real  estate  ” is  not  a promissory  note,  not  being  an  absolute  promise  to 
pay  money,  and  it  does  not  become  a note  by  the  maker’s  election  to  pay 

m cash. 

Declaration. — For  that  the  defendant,  on  the  21st  of  Oc- 
tober, 1856,  by  his  promissory  note,  now  overdue,  promised 
to  pay  to  the  Church  Society  of  the  Diocese  of  Toronto,  or 
bearer,  in  cash  or  mortgage  upon  real  estate,  the  sum  of 
twenty -five  pounds,  with  interest,  six  months  after  the  date 
thereof,  towards  providing  a fund  for  the  support  of  a bishop 
for  the  western  diocese  of  Canada,  who  should  be  appointed 
in  pursuance  of  an  election  of  the  clergy  and  laity  of  the 
diocese  ; and  the  said  defendant,  before  the  said  note  became 
due  and  payable,  and  before  the  same  was  transferred  as 
hereinafter  mentioned,  to  wit,  on  the  27th  of  December, 
1856,  elected  to  pay  the  said  promissory  note  in  cash,  and 
in  writing  then  agreed  so  to  do  ; and  the  said  Church  Society 
afterwards,  and  before  the  said  note  became  due,  for  good 
consideration,  to  wit,  the  value  of  the  said  note,  payable  in 
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cash,  according  to  the  said  agreement  of  the  defendant, 
transferred  the  said  note  to  the  plaintiff',  who  then  became 
and  was  and  is  the  lawful  bearer  and  owner  thereof;  but 
the  defendant  did  not  pay  the  same. 

Demurrer. — 1st.  That  the  instrument  mentioned  and  de- 
clared on  in  the  said  declaration  is  not  a promissory  note. 

2ndly.  That  the  said  instrument  or  note  mentioned  in  the 
said  declaration  is  void,  the  said  Church  Society  of  the  Dio- 
cese of  Toronto  having  no  authority  by  law  to  take  or  accept 
notes,  or  agreements,  or  instruments  in  writing,  for  the  pay- 
ment of  moneys  for  the  support  of  a bishop  for  the  western 
diocese  of  Canada. 

Read , for  the  demurrer,  cited  Stor.  P.  N.,  Secs.  17,  18,  22; 
Hill  v.  Halford,  2 B.  & P.  418. 

Connor,  Q.  C.,  contra,  cited  Byles  on  Bills,  70 ; Hogg  v. 
Marsh,  5 U.  C.  R.  319. 

Robinson,  C.  J. — I think  the  instrument  declared  on  is 
not  a promissory  note,  being  a promise  to  pay  a sum  of 
money,  or  do  something  else — namely,  or  to  secure  the  sum 
by  mortgage : in  other  words,  not  an  absolute  promise  to 
pay  money. 

I can  find  no  authority  for  holding  that  in  such  a case,  if 
the  defendant  should  have  made  an  election — that  is,  should 
have  declared  verbally,  or  by  some  independent  writing, 
that  he  elected  to  pay  the  money — that  would  thenceforward 
make  it  a promissory  note. 

A promissory  note,  to  make  it  valid  under  the  statute,  of 
course  must  be  a good  note  per  se.,  and  cannot  depend  for  its 
validity  upon  some  alleged  collateral  agreement  not  visible 
on  the  face  of  it,  and  which  may  or  may  not  be  capable  of 
proof. 

McLean,  J. — It  is  quite  clear  that  the  instrument  declared 
on  is  not  a promissory  note  within  the  meaning  of  the  statute 
3 Anne,  ch.  9,  inasmuch  as  it  is  not  for  the  payment  of  money 
absolutely.  The  maker  promises  to  pay  a certain  sum  to  the 
Church  Society,  or  bearers,  in  cash,  or  mortgage  on  real  estate, 
for  a specific  purpose,  at  a particular  day.  If  called  upon  on 
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that  day  he  had  the  option  to  give  a mortgage  on  real  estate, 
payable  at  some  future  day,  instead  of  paying  in  money,  so 
that  the  holder  or  bearers  could  not  insist  on  being  paid  in 
cash  : and  the  fact  alleged,  that  the  defendant  undertook  in 
writing,  after  the  time  stated  for  the  paying  or  the  giving 
of  a mortgage,  to  pay  in  cash,  cannot  affect  the  question. 
That  undertaking  forms  no  part  of  the  instrument,  and  can- 
not be  incorporated  with  it  to  give  it  the  effect  of  a note. 

The  case  of  Hill  v.  Halford,  in  error  (2  B.  P.  413)  is 
analogous  to  this  case.  The  instrument  declared  on  was  a 
promise  to  pay  on  the  sale  and  produce,  immediately  when 
sold,  of  the  White  Hart  Inn,  St.  Alban’s,  and  the  goods,  &c., 
a certain  sum  of  money;  but  it  was  held  not  to  be  a note, 
though  it  was  averred  in  the  declaration  upon  the  promise 
that  the  While  Hart  Inn,  goods,  &c.,  were  sold  before  the 
action  was  commenced. — Chitty  on  Bills,  148,  526.  In  the 
case  cited  by  Dr.  Connor  on  the  argument,  Hogg  v.  Marsh  (5 
XJ.C.R.  328),  the  instrument  was  for  the  payment  of  a specific- 
sum  in  money  absolutely,  and  the  payment  could  be  enforced. 
It  was  payable  seventeen  months  after  date,  without  interest, 
or  three  years  and  five  months  after  date,  with  two  years’ 
interest ; so  that  at  the  expiration  of  the  latter  period,  the 
defendant  could  be  compelled  to  pay  according  to  the  tenor 
of  the  instrument. 

The  defendant  having,  by  the  terms  of  the  intrument 
declared  on  in  this  case  as  a promissory  note,  the  option  of 
giving  a mortgage  when  the  time  of  payment  arrived,  the 
holder  could  not  insist  on  receiving  money,  nor  could  he,  as 
the  bearer,  insist  on  the  other  alternative,  the  giving  of  a 
mortgage.  If  the  instrument  is  anything  it  is  an  agreement 
to  pay  money  or  to  give  a mortgage  for  a specific  purpose  on 
a particular  day,  but  as  an  agreement  it  is  not  transferrable 
in  the  same  manner  as  a promissory  note. 

Burns,  J.,  concurred. 

Judgment  for  defendant,  on  demurrer. 
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Murphy  v.  Scarth. 

Lease — Securiti/  for  rent — Condition  precedent. 

Defendant  leased  to  the  plaintiff  certain  premises,  for  three  years  from  the 
1st  of  May;  and  the  plaintiff"  covenanted  that,  on  or  before  said  1st  of 
May  he  would  give  to  defendant  two  good  and  sufficient  securities  for 
the  performance  of  the  covenants  in  the  lease  on  his  part. 

Held,  that  the  giving  such  security  was  a condition  precedent  to  the  plain- 
tiff’s right  of  possession  under  the  lease. 

The  declaration  alleged  that  the  defendant,  by  his  deed, 
dated  5th  of  January,  1857,  demised  and  leased  to  the 
plaintiff  certain  premises,  to  hold  for  three  years  from  the 
1st  of  May,  1857 : that  the  plaintiff*,  by  the  said  deed, 
amongst  other  things  set  out  in  the  declaration,  covenanted 
that  he  would,  on  or  before  the  said  1st  of  May,  1857,  give 
to  the  defendant  two  good  and  sufficient  securities  for  the 
performance  of  the  covenants  above  set  forth  by  the  plaintiff; 
and  the  defendant,  by  said  deed,  covenanted  that  the  plaintiff* 
paying  the  rent  and  performing  the  covenants  should 
quietly  enjoy  said  premises  during  the  term.  The  plaintiff* 
averred,  that  notwithstanding  he  did  on  the  said  1st  of  May, 
1857,  tender  to  the  defendant  two  good  securities  for  his, 
the  plaintiff  \s  performance  of  the  said  covenants,  according 
to  the  terms  of  the  said  deed,  and  was  ready  and  willing  to 
pay  the  said  rent  and  perform  the  covenants,  yet  the  defen- 
dant, although  often  requested,  did  not  permit  the  plaintiff 
to  have  quiet  possession  of  said  premises,  but  kept,  and  still 
keeps  him  expelled  therefrom. 

Plea. — That  the  plaintiff  did  not,  on  the  1st  of  May,  1857, 
as  is  alleged,  tender  to  defendant  two  good  securities  for  his, 
the  plaintiff’s,  performance  of  the  said  covenants,  according 
to  the  terms  of  said  deed. 

Demurrer. — That  the  plea  contains  no  answer : that  the 
covenant  to  which  it  is  pleaded  is  not  a condition  precedent 
to  be  performed  by  the  plaintiff  before  his  right  to  the 
premises  could  become  perfect;  and  the  defendant’s  only 
remedy  for  non-performance  of  said  covenant  is  by  action. 

J.  R.  Jones,  for  the  demurrer,  cited  Archb.  L.  & T.  281  ; 
Dawson  v.  Dyer,  5 B.  & Ad.  584. 

JEccles,  Q.  C.,  contra,  cited  Friar  v.  Grey,  15  Jur.  814,  5 
Ex.  584,  26  Eng.  Rep.  27. 


MURPHY  v:  SUARTH. 


49 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plea  is  good,  and  the  defendant 
therefore  entitled  to  judgment  on  the  demurrer.  The  defen- 
dant did  not  mean  to  trust  to  the  personal  responsibility  of 
the  plaintiff,  but  stipulated  that  before  the  time  that  the  term 
was  to  commence  from  which  the  plaintiff  was  to  hold,  to  wit, 
on  or  before  the  1st  of  May,  1857,  he  should  give  to  the 
defendant  two  good  and  sufficient  securities  for  the  perfor- 
mance of  the  covenants  on  his  part,  which  were  contained 
in  the  lease.  When  that  day  came,  the  plaintiff'  was  to  be 
ready  with  his  sureties ; and  that  he  so  understood  the  con- 
tract is  plain,  for  he  avers  that  he  did  on  the  1st  of  May 
tender  two  sufficient  sureties  according  to  the  deed,  but 
that  the  defendant  would  nevertheless  not  suffer  him  to  go 
into  possession. 

The  defendant  traverses  the  tender  of  sufficient  securities 
as  alleged  by  the  plaintiff’,  and  the  plaintiff  submits  to  us 
that  this  is  no  answer  to  his  action,  for  that  he  was  under  no 
necessity  of  tendering  security  as  a condition  precedent  to 
his  obtaining  possession.  But  we  take  the  ruling  principle 
here  to  be  that  laid  down  by  Tindal  C.  J.,  in  Stavers  v. 
Curling  (8  Bing.  N.  C.  368),  “ That  the  question  whether 
covenants  are  to  be  held  dependent  or  independent  of  each 
other,  is  to  be  determined  by  the  intention  and  meaning  of 
the  parties  as  it  appears  on  the  instrument,  and  by  the  appli- 
cation of  common  sense  to  each  particular  case ; to  which 
intention,  when  once  discovered,  all  technical  forms  of  expres- 
sion must  give  way.”  I refer  to  the  case  of  Kingston  v. 
Preston,  cited  in  the  note  to  Douglas  689,  and  to  Glazebrook 
v.  Woodrow  (8  T.  R.  366).  We  think  it  is  clear  here  that 
the  defendant  did  not  mean  that  the  plaintiff  should  become 
his  tenant,  unless  he  gave  him  security  for  his  rent,  and  for 
the  performance  of  his  covenants  generally.  The  stipula- 
tion that  such  security  should  be  furnished  on  or  before  the 
day  when  the  term  was  to  commence  shews  that  very  clearly. 

I know  no  book  in  which  this  branch  of  the  law,  respect- 
ing conditions  precedent,  is  better  laid  down  than  in  the 
second  volume  of  an  American  work,  “ Robinson’s  Practice.” 


50 


QUEEN’S  BENCH,  MICHAELMAS  TERM,  21  VIC. 


which,  though  entitled  “ The  Practice  of  Courts  of  Justice  in 
England  and  the  United  States,”  is  in  fact  a compendious 
digest  of  the  principles  of  the  law. 

Judgment  for  defendant  on  demurrer. 


Grace  v.  V^hitehead. 

Ejectment — Notice  of  title — C.  L . P.  A.,  sec.  222. 

Where  in  ejectment  the  plaintiff  claimed  as  assignee  of  a mortgage  made 
by  defendant,  and  defendant  by  his  notice  claimed  under  a deed  from  the 
mortgage.  Held , that  defendant  might  show  that  he  was  an  infant  when 
he  executed  the  mostgage. 

Ejectment  for  lot  No.  161  on  the  north  side  of  Quebec 
Street,  in  the  town  of  Goderich. 

The  plaintiff  claimed  as  assignee  of  a certain  mortgage 
made  by  the  defendant  to  Robert  Thornberry,  bearing  date 
the  12th  day  of  June,  1856. 

The  defendant,  besides  denying  the  title  of  the  plaintiff, 
claimed  to  be  entitled  to  the  premises  under  and  by  virtue  of 
a deed  of  conveyance  made  to  him  by  one  Robert  Thorn- 
berry,  bearing  date  the  12th  day  of  June,  1856. 

At  the  trial,  before  McLean , J.,  at  Goderich,  the  plaintiff 
proved  the  execution  of  the  mortgage  mentioned  in  his  notice, 
and  the  assignment  thereof  to  him,  by  the  subscribing  wit- 
nesses. 

Mr.  J.  F.  Boulton  then  addressed  the  jury  for  the  defen- 
dant, and  stated  to  them  that  the  defence  to  be  urged  was  the 
infancy  of  the  defendant  at  the  time  of  the  execution  of  the 
mortgage  to  Thornberry. 

The  plaintiffs  counsel  objected  that  it  was  not  competent 
for  the  defendant  to  set  up  such  a defence  under  the  notice 
attached  to  his  appearance,  the  only  defence  stated  in  the 
notice  being  under  a deed  from  Robert  Thornberry  ; and 
that  if  infancy  were  allowed  to  be  urged  as  a defence  the 
plaintiff  must  be  taken  by  surprise,  and  wholly  unable  to 
rebut  it. 

The  objection  was  held  to  be  well  founded,  and  the  jury 
were  directed  to  render  a verdict  for  the  plaintiff ; but  the 
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defendant  was  permited  to  go  into  evidence  of  infancy  at 
the  time  of  the  execution  of  the  mortgage,  and  leave  was 
reserved  to  move  to  enter  a verdict  for  the  defendant  if  the 
court  should  be  of  opinion  that  such  a defence  could  under 
the  circumstances  be  set  up. 

The  defendant  then  proved,  by  his  father,  that  he  was 
born  on  the  17th  of  March,  1836,  and  consequently  was 
not  of  age  on  the  12th  of  June,  1856,.  the  date  of  the  mort- 
gage. 

J.  F.  Boulton  obtained  a rule  nisi  to  enter  a verdict  for 
defendant,  pursuant  to  leave  reserved. 

Christopher  Robinson  shewed  cause,  and  cited  Harper  v. 
Lowndes,  15  U.  C.  R.,  430,  435. 

Phillpotts  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  assume  from  the  report  of  the  case  that  the  jury  found 
the  defence  of  infancy  to  be  true.  The  plaintiff  had  sold 
the  land  in  question  to  the  defendant,  and  had  taken  back  a 
mortgage  to  secure  the  purchase  money.  Now,  on  bring- 
ing ejectment  upon  his  mortgage,  the  defendant  sets  up  as  a 
defence  that  he  was  under  age  when  he  executed  the  mort- 
gage. 

It  is  a defence  apparently  the  most  unjust  possible,  since 
the  effect  would  be  that  the  defendant  keeps  the  land  and 
evades  the  payment  of  the  price,  so  far  at  least  as  this  secur- 
ity is  necessary  for  enforcing  payment.  A gross  case  of  im- 
position upon  the  infant  might  excuse  such  a defence,  but 
that  would  not  seem  very  likely,  as  the  defendant  wanted 
but  a few  months  of  being  of  age ; and  at  any  rate  the  de- 
fendant, if  he  repudiates  the  mortgage,  should  now  reconvey 
the  land,  or  offer  to  do  so,  which  perhaps  he  has  done. 

Upon  the  leave  reserved,  we  think  the  plaintiff  suing  upon 
the  mortgage  must  fail,  foi  we  hold  the  defendant  to  be 
clearly  entitled  upon  his  notice,  given  under  the  222nd  clause 
of  the  Common  Law  Procedure  Act,  to  take  all  objections  to 
the  plaintiff’s  title,  though  the  result  of  any  such  objections 
may  be  to  shew  inevitably  that  the  title  is  in  himself,  the  de- 
fendant, and  a title  different  in  its  nature  from  that  of  which 
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the  defendant  may  have  given  notice.  Besides,  here  the  defen- 
dant in  his  notice  stated  his  claim  to  be  under  a conveyance 
from  Thornberry,  and  that  is  shewn  to  be  so.  The  plaintiff 
to  be  sure  endeavoured  to  shew  that  title  no  longer  exist- 
ing by  reason  of  the  subsequent  mortgage,  but  when  he  fails 
to  do  this  on  the  account  of  the  invalidity  of  the  mortgage, 
then  the  defendant’s  title  derived  from  Thornberry  remains, 
as  if  there  had  been  no  such  deed  signed  by  him,  and  that 
is  the  A ery  title  of  which  he  gave  notice. 

Rule  absolute. 


Baldwin  v.  Benjamin. 

Chattel  mortgage — Contingent  liability — Form  of  affidavit — 13  d 14-  Vic.,  ch. 
62 — 20  Vic.,  ch.  3. 

A.  mortgaged  liis  property  to  B.  for  the  payment  of  a debt  due  by  C.,  and 
C.  to  secure  A.  from  loss,  gave  him  a chattel  mortgage  conditioned  to  be 
void  on  his  paying  the  amount  of  the  debt  either  to  A.  or  B. , or  indemni- 
fying A.  against  all  loss  from  his  suretyship.  This  was  registered  under 
the  13  & 14  Vic.,  ch.  02,  on  an  affidavit,  in  the  form  prescribed,  that 
C.  was  “ justly  and  truly  indebted  to  A.”  in  the  amount  of  the  mortgage. 
It  was  objected  that  such  mortgage  was  void  as  against  the  plaintiff,  a cre- 
ditor of  C.,  because  the  affidavit  could  not  have  been  made  consistently 
with  the  facts  ; but 

Held,  first,  that  A.  could  properly  make  the  affidavit  under  the  circum- 
stances ; and  secondly,  that  if  he  could  not,  then  the  mortgage,  not  being 
within  the  statute,  would  not  have  required  registration  at  all. 

This  Avas  an  interpleader  issue,  to  try  whether  certain 
goods  taken  in  execution  under  a ji.  fa.  from  this  court 
against  the  goods  of  Mary  Higgins  at  the  suit  of  this  defen- 
dant, were  or  were  not  the  property  of  the  present  plaintiff. 

At  the  trial  at  Toronto,  before  Draper,  C.  J.,  a verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

The  plaintiff  claimed  under  a bill  of  sale  made  on  the 
21st  of  November,  1856,  which  was  admitted  to  have  been 
made  bona  fide,  and  upon  good  consideration.  It  recited  in 
substance,  that  the  plaintiff  had  become  security  for  Mary 
Higgins  for  a debt  due  by  her  to  Ross,  Mitchell  & Co.,  of 
X290,  and  then  having  been  called  upon  by  them  to  pay  the 
money,  he  had  given  them  a mortgage  upon  his  real  estate, 
conditioned  to  be  void  upon  his  paying  the  money  at  certain 
days  mentioned : that  he  had  called  upon  Mary  Higgins  in 
consequence  to  give  him  such  security  as  should  indemnify 
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him  for  all  payments  he  might  be  compelled  to  make  to 
Ross,  Mitchell  & Co.,  and  for  all  loss  and  damage  to  which 
he  might  be  put  by  reason  of  having  become  security  for 
her ; and  Mary  Higgins  thereby  assigned  to  the  plaintiff 
certain  goods  and  chattels  specified  in  a schedule  referred  to 
(which  it  was  admitted  were  the  same  goods  afterwards 
seized  by  the  sheriff),  subject  to  a proviso,  that  if  she  should 
pay  to  the  plaintiff  the  £290,  for  which  he  had  given  secu- 
rity to  Ross,  Mitchell  & Co.,  in  three  equal  half-yearly  instal- 
ments, with  interest,  or  if  she  should  pay  to  Ross,  Mitchell 
& Co.  the  said  sum  of  money  and  interest,  or  such  smaller 
sum  as  might  be  due  by  her  to  Ross,  Mitchell  & Go.,  or  if 
she  should  keep  the  plaintiff  indemnified  against  all  claims 
and  demands  of  Ross,  Mitchell  & Co.,  on  account  of  her  said 
debt,  and  against  all  loss  by  reason  of  his  having  given  se- 
curity as  aforesaid,  then  the  mortgage  to  be  void.  The 
mortgagor  was  to  retain  possession  till  default,  with  liberty 
to  sell  any  of  the  goods  that  constituted  her  stock-in-trade, 
accounting  to  the  plaintiff  monthly  for  the  proceeds  ; and 
she  covenanted  that  she  would  well  and  truly  pay  the  said 
moneys,  and  indemnify  the  plaintiff  as  she  had  engaged  to  do. 

This  mortgage  was  registered  with  the  clerk  of  the  county 
court,  upon  an  affidavit  made  in  the  form  prescribed  by  the 
statute,  that  Mary  Higgins  was  justly  and  truly  indebted  to 
the  plaintiff  in  the  sum  of  £290  : that  the  mortgage  was 
executed  in  good  faith,  and  for  the  express  purpose  of  secur- 
ing the  payment  of  the  money  so  justly  due  as  aforesaid, 
and  not  for  the  purpose  of  protecting  the  goods  against  the 
creditors  of  the  mortgagor. 

The  point  to  be  determined  was  whether  a mortgage  given 
on  the  terms  and  for  the  purpose  that  this  was,  could  be 
made  effectual  by  registering  it  under  the  statute.  It  was 
contended  it  could  not  be,  for  that  the  affidavit  required  by 
statute  and  which  was  made  in  fact  in  this  case,  could  not 
properly  be  made  under  such  circumstances. 

C.  S.  Pa'terson,  for  the  plaintiff,  cited  Parker  v.  Roberts 
3 U.  C.  R.  114 ; Douglass  v.  Mayer,  5 C.  P.  377  ; S wayne  v 
Ruttan,  6 C.  P.  399;  Heward  v.  Mitchell  etal.  11  U.  C.  R.  ()2”>. 

Hector  Cameron , contra,  cited  Beaumont  on  Bills  of  Sale  <33- 
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Robinson,  C.  J. — This  case  was  to  be  determined  solely 
upon  a view  of  the  acts  which  were  in  force  when  the  mort- 
gage was  given ; namely,  12  Vic.,  ch.  74,  and  13  & 14  Vic., 
ch.  62 ; and  cannot  be  affected  by  the  later  statute,  20  Vic., 
ch.  3,  which  does  not  apply  to  mortgages  executed  before 
the  passing  of  that  act,  as  this  was. 

The  objection  is  not  that  the  affidavit  which  was  made  is 
in  other  terms  than  the  statute  13  & 14  Vic.,ch.  62,  requires, 
but  that  it  is  an  affidavit  which  could  not  properly  be  made 
consistently  with  the  facts  of  the  case.  There  is  no  force,  1 
think,  in  the  objection.  The  deed  in  question  is  no  doubt 
a chattel  mortgage,  given  in  good,  faith,  upon  a legitimate 
transaction  of  business,  such  as  frequently  takes  place, when 
one  man  having  assumed  the  debt  of  another,  and  rendered 
himself  liable  for  it,  takes  a security  for  his  own  indemnity. 
If  the  statutes  13  & 14  Vic.,  ch.  62,  and  the  previous  act,  do 
not  apply  to  such  cases,  then  the  security  cannot  be  held 
to  be  void  for  want  of  compliance  with  the  directions  of 
those  statutes,  and  we  could  not  hold  that  the  statute  12 
Vic.,  ch.  74.  or  13  & 14  Vic.,  ch.  62,  apply  to  such  a case  as 
the  present,  if  it  is  impossible  under  the  circumstances  that 
the  mortgagor  could  properly  make  the  affidavit  which  the 
latter  of  those  statutes  requires.  No  chattel  mortgage 
could  be  registered  without  the  affidavit  required  by  the 
13  & 14  Vic.,  ch.  62,  and  it  would  be  repugnant  to  reason  to 
hold  that  a chattel  mortgage  is  within  the  act,  so  as  to 
make  registry  wdth  the  county  clerk  indispensible  to  its 
validity,  and  yet  that  it  is  a mortgage  of  such  a kind,  that 
the  affidavit  positively  required  by  the  statute  to  be  made,  in 
order  to  registration  of  mortgages,  cannot  be  properly  made 
or  legally  received  for  the  purpose  of  registering  it.  “ Lex 
non  cog  it  ad  impossibilia  ; ” and  if  this  really  be  a mortgage 
which  cannot  be  registered  according  to  the  directions  of 
the  statute,  it  should  follow  that  if  it  be  otherwise  legal,  it 
cannot  be  held  invalid  for  want  of  such  registration.  But  I 
do  not  consider  that  there  is  really  any  difficulty.  All  stat- 
utes for  the  prevention  of  fraud  are  to  be  liberally  con- 
strued. Tue  object  of  the  act  was  to  guard  against  pretended 
incumbrances,  not  to  render  impossible  any  transactions  un- 
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tainted  with  fraud,  which  were  always  before  permitted,  and 
which  are  necessary  in  the  transactions  of  business.  We 
must  either  look  upon  this  mortgage,  which  is  one  of  an 
ordinary  character  where  a counter  security  is  required  to 
be  taken,  as  being  of  a description  not  within  the  statute, 
and  therefore  not  necessary  to  be  registered ; or  we  must 
uphold  the  registry  of  it,  which  has  been  made  upon  such  an 
affidavit  as  the  statute  exacts  ; and  taking  it  either  way,  the 
transaction,  which  is  admitted  to  have  been  a perfectly  fair 
one,  must  be  upheld.  To  have  registered  it  upon  any  other 
form  of  affidavit  than  that  which  the  statute  absolutely  re- 
quires would  have  been  an  idle  ceremony.  The  plaintiff  has 
made  the  debt  his  own  when  he  gave  his  mortgage  to  Ross, 
Mitchell  & Co.  for  the  payment  of  it,  and  the  provision  in 
the  mortgage  that  Mrs.  Higgins  might  either  pay  the  money 
to  him  or  to  Ross,  Mi  tchell  & Co.  does  not  of  itself  make  it 
less  a debt  due  to  the  mortgagee.  I think,  by  a fair  con- 
struction of  the  statute,  which  is  njade  for  the  suppression 
of  fraud,  that  the  statute  was  meant  to  apply  to  such  a case, 
as  well  in  regard  to  the  form  of  affidavit  as  to  the  enacting 
clause,  and  that  if  it  cannot  apply  for  both  pui  poses  it  can- 
not apply  at  all,  and  so  the  mortgage  would  not  be  void 
for  non-registry.  But  besides,  here  all  is  done  that  the 
statute  requires,  and  we  could  not,  therefore,  hold  it  void 
for  non-registry,  for  it  has  been  registered  upon  such  affidavit 
as  the  law  requires. 


Bukns,  J. — The  mortgage  in  this  case  having  been  exe- 
cuted before  the  passing  of  the  statute  20  Vie.,  ch.  3,  it  has 
been  argued  that  because  the  third  section  of  that  act  has 
enabled  mortgagees  who  are  liable  for  the  mortgagor  to  take 
a security  by  way  of  mortgage  as  a counter  security,  there- 
fore it  was  not  the  law  before  that  statute  that  such  could 
be  done,  at  all  events  to  have  anyoperation  against  creditors 
proceeding  by  execution  against  the  goods.  It  has  not  been 
urged  that  a mortgage  of  that  description  is  per  se  invalid  as 
against  an  execution  creditor,  but  that  the  statute  20  Vic., 
ch.  3,  sec.  3,  providing  for  such  mortgages  being  taken,  and 
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providing  for  an  affidavit  stating  the  facts  corresponding  with 
the  terms  of  the  mortgage,  is  a legislative  interpretation  of 
the  statute  13  & 11  Vic.,  ch.  62,  and  that  under  this  latter 
statute  the  mortgage  in  question  is  void  as  against  the  execu- 
tion creditor.  The  affidavit  made  in  the  present  case  corres- 
ponds with  the  terms  of  the  last  mentioned  act,  but  the 
mortgage  itself  shews  that  it  was  intended  as  a counter  secu- 
rity to  the  plaintiff  in  consequence  of  his  being  security  for 
the  mortgagor.  The  argument  for  the  defendant  is,  that  if 
the  affidavit  of  the  mortgagee  had  stated  the  facts  truly, 
then  the  statute  would  not  have  been  complied  with,  and 
the  affidavit  being  prescribed  by  the  statute  implies  that 
the  mortgage  which  should  be  under  the  statutes  12  Vic., 
ch.  74),  and  13  & 14  Vic.,  ch.  62,  must  be  to  secure  a debt  due 
from  the  mortgagor  to  the  mortgagee,  and  not  to  secure  a 
liability,  which  perhaps  may  never  become  a debt  as  between 
the  parties.  If  this  argument  be  sound,  the  inevitable  con- 
sequence of  so  holding  would  have  been  that  an  altera- 
tion in  the  law  was  effected  by  those  two  acts,  in  this 
respect,  that  a mortgage  made  to  one  who  was  a surety,  to 
operate  upon  goods  and  chattels  as  a counter  security,  was 
void  eo  instante  as  against  the  creditors  of  the  mortgagor. 
It  is  quite  clear  the  first  of  these  statutes  had  no  such  opera- 
tion,for  no  description  of  affidavit  was  prescribed  for  the  mort- 
gagee to  make,  and  no  other  affidavit  was  required  than  of  the 
execution  of  the  instrument.  The  second  statute  amended 
the  other,  by  enacting  that  the  mortgagee  should  make  affi- 
davit that  the  mortgagor  was  justly  and  truly  indebted  to 
him,  the  mortgagee.  Independently  of  the  statutes  the 
security  would  be  legal,  and  I fail  to  see  that  the  legislature 
had  any  intention  to  alter  the  law. 

The  question  then  is  simply  this,  whether  a mortgagee 
who  stands  in  the  position  that  this  plaintiff  does  is  justified 
in  making  the  affidavit  in  the  terms  he  has  done,  and 
whether  a mortgage  containing  the  terms  this  mortgage  does, 
being  duly  filed,  will  enable  the  plaintiff  to  hold  the  goods 
against  an  execution  creditor.  There  was  nothing  to  be  left 
to  the  jury,  for  no  question  is  raised  against  the  bona  tides 
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of  the  transaction,  and  it  was  the  intention  to  secure  the 
plaintiff  upon  the  terms  contained  in  the  deed  as  against  an 
overhanging  liability. 

The  security  to  the  plaintiff  per  se  I think  good,  and  not 
avoided  by  operation  of  the  statutes,  and  I do  not  see  why 
the  plaintiff  may  not  make  the  affidavit  in  terms  of  the 
statute,  as  he  has  done;  and  if  the  affidavit  had  stated  the 
terms  of  the  deed  instead  of  stating  that  the  mortgagor  was 
justly  and  truly  indebted,  I should  have  been  inclined  to 
think  it  might  be  held  within  the  equity  of  the  statute,  and 
so  a compliance. 

The  third  section  of  the  recent  act,  it  will  be  seen,  not 
only  provides  for  counter  security  to  be  taken  by  way  of 
mortgage,  but  it  enables  parties  to  take  securities  of  this 
description  to  cover  advances  to  be  made;  and  it  may  be  that 
the  legislature,  when  prescribing  the  affidavit  to  be  made  by 
the  mortgagee,  and  which  applies  to  both  classes  of  cases,  con- 
sidered that  some  people  might  have  scruples  of  conscience 
in  making  the  affidavit  prescribed  by  13  & 14  Vic.,  ch.  62? 
where  the  mortgage  was  executed  as  a counter  security,  and 
therefore  provided  for  a relaxation. 

Judgment  should,  I think,  be  entered  for  the  plaintiff 

McLean,  J.,  concurred. 

Judgment  for  plaintiff. 


Anderson  v.  Galbraith. 

Plaintiff  and  A.  made  a bet  upon  a horse  race,  and  deposited  the  money 
with  defendant  as  stakeholder.  The  bet  was  illegal,  as  neither  of  the 
parties  owned  either  of  the  horses,  and  they  were  not  running  for  any 
other  stake.  A.  won,  and  the  defendant  paid  over  the  money  on  his 
order,  having  been  previously  notified  by  the  plaintiff  not  to  do  so. 

Held,  that  the  plaintiff  might  recover  back  the  amount  from  defendant 
as  money  had  and  received. 

The  declaration  was  upon  the  common  counts. 

Plea,  never  indebted. 

At  the  trial,  at  Hamilton,  before  Hagarty,  J.,  it  appeared 
that  the  action  was  brought  to  recover  back  money  deposited 
with  a stake-holder  on  the  event  of  a horse  race.  A bet  was 
made  between  the  plaintiff  and  one  Perry,  that  a horse  called 
u Bones”  would  beat  any  other  horse  that  could  be  brought, 
8 & 9 xvi.,  u.  c.  g.  b. 
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and  the  race  was  to  be  subject  to  the  decision  of  judges  who 
should  be  afterwards  appointed.  The  race  was  run,  and  the 
judges  who  were  appointed  decided  that  “ Bones”  had  won 
it,  and  upon  Perry’s  order  the  defendant  paid  over  the  money 
to  another  person.  Before  doing  so,  the  plaintiff  notified 
him  not  to  pay  it  over.  The  defendant  was  not  aware  who 
owned  either  of  the  horses.  It  appeared  that  neither  the 
plaintiff  or  defendant  owned  either  horse,  nor  did  Perry 
own  the  horse  called  “Bones.”  The  horse  which  ran 
against  “Bones”  was  called  “Red  Bird,”  and  was  owned 
by  one  Yannorman,  and  “ Bones”  was  owned  by  one  Raglan, 
in  Philadelphia. 

The  learned  judge  directed  the  jury  according  to  the  law 
as  laid  down  in  Sheldon  v.  Law  (3  O.  S.  85),  there  being  no 
evidence  that  the  horses  ran  as  in  a match  race  where  any 
thing  was  run  for ; and  the  plaintiff  accordingly  had  a verdict 
for  £125,  the  amount  deposited  by  the  plaintiff,  leave  being 
reserved  to  move  for  a nonsuit. 

Start  obtained  a rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside  on  the  ground  that  it  was  contrary  to  law,  in 
that  the  plaintiff  had  no  legal  right  to  recover,  and  also  on 
the  ground  that  no  demand  was  shewn  for  the  money;  or  if 
demand  made  it  was  too  late,  and  because  the  defendant 
had  assented  to  pay  the  money  ever  before  notice.  He  cited 
Challand  v.  Bray,  6 Jur.  626  ; Evans  v.  Pratt,  6 Jur.  152. 

Sadleir  shewed  cause,  and  cited  Sheldon  v.  Law,  3 0.  S.  85. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiff  was  entitled  to  recover  back  his 
deposit,  and  that  the  verdict  is  right  as  it  stands. 

There  can  be  no  question  that  the  wager  was  an  illegal 
one.  The  case  of  Sheldon  v.  Law  (3  0.  S.  85)  governs  this  in 
that  respect.  The  horses  in  this  case  were  not  owned  by 
either  of  the  parties  making  the  bet,  and  it  was  not  a match 
race  such  as  the  statute  allows. 

Then  it  was  proved  that  before  the  defendant  paid  over 
the  money  to  the  alleged  winner  he  was  desired  by  the  plain- 
tiff not  to  pay  it. 

The  case  of  Hastelow  v.  Jackson  (8  B.  & C.  121)  is  a 
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direct  authority  to  shew  that  under  such  a state  of  facts  the 
plaintiff  can  get  hack  the  amount  from  the  stakeholder,  not- 
withstanding the  latter  has  paid  over  the  deposit,  because, 
having  paid  it  over  in  disregard  of  the  plaintiff’s  directions 
to  the  contrary,  he  paid  it  at  his  peril.  That  case  was 
scarcely  so  plain  a case  in  favour  of  the  plaintiff  as  the 
present  is. 

Rule  discharged. 


Myndert  Harris  v.  Buntin  and  McPhail. 
Almond  Harris  v.  Buntin  and  McPhail. 

Assignment  in  trust  for  creditors — Liability  of  assignees  for  money  received. 
The  declaration  charged  that  the  plaintiff,  having  recovered  judgment 
against  A.  & Co.,  had  seized  and  was  about  to  sell  their  goods  under  a fi. 
fa.  , and  in  consideration  that  the  plaintiff  would  withdraw  his  writ  de- 
fendants promised  to  pay  the  amount.  A count  was  added  for  money 
had  and  received. 

It  appeared  that  A.  & Co.,  being  indebted  for  rent,  and  three  executions, 
of  which  this  was  one,  having  issued  against  them  for  other  claims,  they 
made  an  assignment  to  the  defendants  of  all  their  goods,  in  trust  out  of 
the  proceeds  to  pay  the  landlord,  and  these  executions  according  to  their 
legal  priority,  then  to  pay  two  preferential  creditors  named,  and  lastly  to 
divide  the  surplus  money  among  the  other  creditors  executing  the  as- 
signment. It  was  put  in  at  the  trial  by  the  plaintiff,  and  it  was  proved 
that  the  defendants  had  received  moneys  under  it,  but  no  promise  was 
shewn  by  them  except  what  was  contained  in  the  deed,  in  which  it  was 
recited  that  the  defendants  had  agreed  to  pay  the  claims  above  mention- 
ed out  of  the  proceeds  of  the  property  assigned,  if  sufficient. 

J-Ield,  that  the  plaintiffs  could  not  recover  : that  the  first  count  was  not 
proved,  the  only  promise  made  being  that  contained  in  the  deed,  which 
was  to  pay  out  of  the  proceeds  of  the  goods  ; and  upon  the  second  count, 
defendants,  as  trustees,  could  be  liable  only  in  equity,  or  if  at  law  in  a 
special  action  on  the  deed. 

In  the  first  of  these  actions  the  plaintiff  declared  that  he 
had  recovered  judgment  against  Hay  & Thatcher  for  £371 
4s.  7d.  in  this  court,  and  had  sued  out  a fi.fct,  thereon  against 
their  goods,  by  virtue  of  which  the  sheriff  of  Northumber- 
land and  Durham  had  seized  their  goods,  and  was  about  to 
sell  the  same  to  satisfy  the  writ,  the  amount  with  interest 
and  costs  being  <£372  19s.,  and  that,  in  consideration  that  the 
plaintiff  would  withdraw  his  writ  of  fi.  fa.  from  the  sheriff, 
and  abandon  the  seizure  of  «eaid  goods,  and  forbear  to  sell 
the  same  under  the  writ,  the  defendants  promised  to  pay 
him  the  said  £372  10s. : that  the  plaintiff  did  withdraw,  &c., 
yet  the  defendants  did  not  pay,  &c. 
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Counts  were  added  for  money  had  and  received,  and  on 
account  stated. 

The  defendants  pleaded  non  assumpsit  and  payment. 

In  the  other  case,  of  Almond  Harris  against  the  same 
defendants,  the  declaration  stated  that  the  plaintiff  had 
recovered  judgment  against  Morris  and  Hay,  in  this  court, 
for  £201  7s.  2d.,  and  had  taken  out  a fi.  fa.  against  their 
goods : that  the  sheriff  had  seized,  and  was  about  to  sell  in 
order  to  make  the  amount  required,  being  in  all  £263  2s.  4d., 
and  that  in  consideration  that  the  plaintiff  would  withdraw 
his  execution,  abandon  the  seizure,  and  forbear  to  sell  the 
goods,  the  defendants  promised  to  pay  him  the  said  £263 
2s.  4d. 

The  plaintiff  averred  performance  of  the  condition  on  his 
part,  and  that  the  defendants  had  not  paid  the  money. 

Pleas  the  same  as  in  the  other  case. 

At  the  trial,  at  Cobourg,  before  Richards , J.,  the  facts 
appeared  to  be  these : Morris  & Hay  being  a good  deal 
indebted,  and  these  two  executions  being  out  against  their 
goods,  and  another  at  the  suit  of  a third  plaintiff  for  a 
smaller  sum,  and  their  landlord  having  also  a claim  for  £46 
against  them  for  rent,  their  other  creditors  were  desirous  of 
preventing  their  goods  from  being  sacrificed  at  sheriff  s sale, 
being  satisfied  that  if  otherwise  sold  they  would  produce  a 
considerable  sum  above  these  four  claims,  and  it  was  agreed 
that  an  assignment  should  be  made  by  Morris  & Hay,  of  all 
their  goods,  debts,  &c.,  to  these  defendants  Buntin  & Mc- 
Phail,  in  which  provision  should  be  made  for  paying  these 
particular  demands  in  full,  and  for  dividing  any  surplus  rate- 
ably  among  the  other  creditors.  Accordingly,  on  the  29th 
of  December,  1854,  they  executed  a deed  of  assignment  to 
these  defendants,  in  which  they  recited  that  their  goods 
had  been  seized  under  several  executions  at  the  suit  of  these 
plaintiffs  respectively,  and  one  of  Messrs.  Partridge  h Co.,  and 
were  also  liable  to  a certain  claim  for  rent,  which  claims  alto- 
gether amounted  to  about  £713  10s. : that  the  goods  seized 
appeared  upon  appraisal  to  be  worth  about  <£1153  16s.  3d.: 
that  it  was  desirable  that  the  goods  should  not  be  sacrificed 
at  sheriff’s  sale,  “ but  that  the  said  writ,  and  the  claims  of 
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the  execution  creditor  should  be  paid  off  according  to  their 
legal  priority,  without  subjecting  the  property  to  any  such 
sacrifice.”  They  recited  also  that  they  were  indebted  besides 
to  other  creditors  whom  they  were  unable  to  pay  in  full : 
that  it  had  been  proposed  that  they  should  make  a general 
assignment  of  all  their  goods  and  effects  mentioned  in  a 
schedule  annexed  (including  the  goods  seized)  to  those  defen- 
dants “ upon  trust  for  the  benefit  of  Peter  Robertson  (the  land- 
lord of  Morris  & Hay)  and  the  said  several  execution  creditors 
who  were  named ; and  lastly,  to  divide  any  surplus  among  the 
other  creditors  who  shall  execute  the  assignment,  rateably, 
in  proportion  to  the  amount  of  their  debts.”  And  whereas  (the 
deed  recited)  “ The  said  parties  of  the  second  part,”  (namely, 
these  defendants,  each  of  whom  was  a partner  in  one  of  the 
two  firms  whose  debts  were  to  be  paid  next  after  those  of  the 
landlord  and  the  execution  creditors)  “ on  their  own  behalf, 
and  on  behalf  of  their  respective  firms,  have  agreed  to  pay 
the  said  claim  for  rent,  and  the  said  execution  claims,  and 
to  pay  off  and  discharge  the  same  according  to  their  legal 
priority,  also  to  discharge  the  said  Hay  & Thatcher 
from  the  claims  of  the  said  Miller  & Co.,  and  Buntin, 
McPhail  and  Co.,  the  preference  creditors  respectively,  with , 
and  from,  and  out  of  the  proceeds  of  the  said  property,  debts , 
and  effects  of  the  said  parties  of  the  first  part,  provided  the 
same  shall  be  sufficient  for  such  purposes 

And  then  the  indenture  of  assignment  witnessed,  that  in 
performance  and  consideration  of  said  agreement,  the 
said  Hay  & Thatcher  assigned  to  these  defendants  (the 
second  party  in  the  instrument)  all  their  goods,  effects,  debts, 
property,  &c.,  mentioned  in  a schedule  annexed,  upon  the 
following  trusts,  by  and  with  the  consent  of  the  several  par- 
ties interested  in  the  said  rent  and  execution  claims,  respec- 
tively, that  they,  the  said  A.  B.  and  R.  M.  (the  defendants) 
do  and  shall,  as  soon  as  conveniently  may  be,  make  sale  and 
dispose  of  the  same,  &c.,  in  such  a manner  as  to  them  shall 
seem  fit,  and  shall  collect  the  debts,  &c.,  and  that  they  shall 
stand  possessed  of  the  moneys  to  be  received  from  such  sales, 
upon  trust,  in  the  first  place,  to  pay  and  discharge  therefrom 
the  said  rent,  and  several  execution  claims,  according  to  their 
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legal  priority,  &c.  The  deed  then  provided  for  the  manner 
in  which  the  moneys  that  might  remain  should  be  disposed 
of,  and  contained  the  usual  clauses  as  to  reimbursement  of 
expenses  attending  the  trusts,  &c. 

The  deed  was  signed  by  Hay  & Thatcher,  and  by  these 
defendants,  and  also  by  Miller  & Co.,  Buntin,  McPhail  & 
Co.,  and  one  creditor,  but  it  was  npt  executed  by  either  of 
the  two  execution  plaintiffs  who  had  brought  these  actions. 

It  was  proved  by  the  deputy  sheriff  that  he  seized  Morris 
& Hay’s  goods  under  these  plaintiffs’  executions  in  December* 
1854  : that  the  writs  were  afterwards  withdrawn,  and  the 
goods  delivered  up  to  Buntin.  He  could  not  state  the  value 
of  the  goods.  Hay  was  put  in  possession  of  the  goods  by 
the  assignees,  and  was  to  sell  them  and  account  for  the 
proceeds.  The  defendants  admitted  on  the  trial  that  they 
had  received  certain  sums  of  money  under  their  trust.  It 
was  not  shewn  that  the  execution  plaintiffs  received  any  as- 
surance or  promise  from  the  defendants  apart  from  what  was 
expressed  in  the  deed,  to  which  the  plaintiffs  were  not 
parties. 

The  learned  judge  held  that  there  was  nothing  to  support 
this  action  : that  the  defendants  could  only  be  called  to 
account  in  a court  of  equity  as  trustees  ; and  the  plaintiffs 
were  nonsuited,  with  leave  to  move. 

C.  S.  Patterson  obtained  a rule  nisi  accordingly.  He  cited 
Tilson  v.  The  Warwick  Gas  Light  Co.,  4 B.  & C.  962  ; 
Carden  v.  The  General  Cemetery  Co..  5 Bing  N.  C.  253  ; 
Edwards  v.  Bates  7 M.  & G.  590. 

A.  Crooks  shewed  cause,  and  cited  Edwards  v.  Lowndes, 
17  Jur.  412  ; Pardoe  v.  Price,  16  M.  & W.  451. 

Robinson,  C.  J. — It  is  certain  that  the  special  count  was 
not  proved.  There  was  no  evidence  of  a promise  by  the  defen- 
dants otherwise  than  is  stated  in  the  deed,  that  is  to  pay  out 
of  the  proceeds  of  Morris  & Hay’s  goods,  whereas,  the  promise 
stated  is  to  pay  without  any  such  qualification  or  restriction. 

Then  the  only  other  question  at  the  trial  was  whether 
the  plaintiffs  could  recover  on  the  count  for  the  money  had  and 
received. 
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There  is  nothing  whatever  to  shew  a claim  in  law  or  equity 
on  the  part  of  the  plaintiffs  against  the  defendants  except  the 
contents  of  the  trust  deed.  The  execution  plaintiffs,  it 
is  shewn,  gave  up  their  hold  of  the  goods,  and  allowed  them 
to  pass  into  the  hands  of  the  defendants,  and  we  have  no 
ground  whatever  for  supposing  that  they  did  this  upon  any 
other  expectation  or  assurance  than  that  they  should  be  paid 
in  the  order  the  deed  points  out ; and  the  fair  conclusion  from 
the  evidence  is,  that  although  they  did  not  execute  the  deed? 
they  had  a knowledge  of  the  arrangements  that  had  been 
made,  and  were  acting  in  accordance  with  it  when  they  di- 
rected the  goods  to  be  given  up  by  the  sheriff 

If  the  assignees  could  be  sued  at  law  by  those  entitled  to 
distribution,  still  the  action  would  have  to  be  brought  against 
them  upon  the  sealed  agreement,  and  it  would  be  necessary 
to  aver  and  shew  that  they  had  received  moneys  sufficient  to 
pay  the  plaintiffs’  claim,  after  discharging  the  landlord’s  claim 
for  rent,  and  making  all  other  disbursements  which  were  en- 
titled to  be  paid  first. 

The  report  of  the  case  cited,  of  Carden  v.  The  General 
Cemetery  Company  (5  Bing.  N.  C.  253)  so  far  as  it  does 
apply,  shews  that  it  was  considered  necessary  to  aver  there 
that  the  defendants  had  money  for  which  they  were  bound  to 
pay  the  plaintiff  his  legal  demand  upon  satisfying  all  prior 
claims.  No  such  evidence  appears  in  this  case.  But  neither 
that  case,  nor  the  other  which  was  cited  from  7 M.  & G.  590, 
can  govern  the  present.  They  are  quite  different  in  their 
nature.  There  had  been  no  trust  created  by  deed  in  either 
of  them. 

We  discharge  both  rules. 

Burns,  J. — I think  the  nonsuit  is  right,  and  that  the 
plaintiffs’  remedy  is  not  for  money  had  and  received.  With 
respect  to  the  special  count  there  was  no  evidence  to  estab- 
lish that  the  defendant  promised  to  pay  the  amount  of  the 
plaintiff’s  execution  if  he  would  withdraw  from  the  seizure. 
The  plaintiff  felt  it  was  necessary  to  use  the  deed  of  assign- 
ment made  by  his  debtor,  and  therefore  put  it  in,  and  estab- 
lished that  the  defendant  and  his  co-trustee  had  received 
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moneys  under  it.  On  looking  at  the  deed  the  first  money  to 
be  made  is  to  be  applied  in  payment  of  the  rent  due  by  the 
debtors, and  then,  secondly,  to  pay  the  execution  creditors, 
among  which  class  is  the  plaintiff ; and,  thirdly,  to  pay  the 
creditors  who  should  become  parties  to  the  deed.  The  con- 
veyance, as  appears  by  the  deed,  was  made  of  the  property 
to  the  defendants  with  the  consent,  as  it  recites,  and 
as  the  fact  is  proved  to  be,  of  the  plaintiff,  in  trust  that 
they  should,  as  soon  as  conveniently  might  be,  make  sale  and 
dispose  of  the  same  in  such  manner  as  to  the  trustees  might 
seem  fit,  and  for  the  best  prices  that  could  be  obtained. 
With  respect  to  the  creditors  who  were  to  be  paid  after  the 
executions  are  satisfied,  there  can  be  no  question  that  the 
defendants  stood  in  a purely  trustee  character.  The  plain- 
tiff no  doubt  had  no  occasion  to  have  withdrawn  his  execu- 
tion, and  allowed  the  debtor  to  have  placed  the  property  in 
the  hands  of  trustees,  but  nevertheless  it  is  the  fact  that  he 
did  so;  and  the  simple  question  is,  whether  having  done  so 
he  does  not  preclude  himself  from  suing  the  trustees  at  law 
as  for  money  had  and  received  to  the  plaintiff ’s  use,  unless 
the  trustees  by  their  conduct,  or  acts,  or  admissions,  give  the 
plaintiff  a right  of  action.  But  for  the  deed  in  this  case  the 
defendants  had  no  right  whatever  to  sell  the  property  of  the 
debtor,  and  the  receipts  of  the  proceeds  of  the  sale  was  strict- 
ly as  trustees  under  the  deed.  To  sustain  the  plaintiff’s 
possition,  that  he  had  aright  to  maintain  this  action,  he  must 
contend  that  the  very  instant  the  defendants  received  the 
money  their  character  of  trustees  ceased,  and  the  money  in 
defendants’  hands  was  the  legal  instead  of  the  equitable  pro- 
perty of  the  plaintiff. 

The  plaintiff  was  not  entitled  to  the  first  moneys  to  be 
made,  for  that  was  to  be  applied  to  the  payment  of  the 
rent.  The  deed  provides  for  the  payment  of  the  executions 
according  to  priority,  so  that  there  was  something  to  be 
ascertained  by  the  trustees  before  paying  the  amount  over  ; 
and  although  the  plaintiff  may  have  been  perhaps  the  first 
execution  creditor,  yet  that  fact  would  not  alter  the  defen- 
dants’ character  of  trustees.  When  a trustee  may  be  liable  to 
be  sued  is  well  put  by  Rolfe,  B.,  in  pronouncing  the  judg- 
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ment  of  the  court  in  Pardoe  v.  Price  (16  M.  & W.  451) : 
“ When,  indeed,  there  is  no  trust  to  execute  except  that  of 
paying  over  money  to  the  cestui  que  trust , the  trustee,  by  his 
conduct,  as,  for  instance,  by  admissions  that  he  has  money 
to  be  paid  over,  or  by  settling  accounts  on  that  footing,  may, 
and  often  does,  make  himself  liable  to  an  action  at  law  at  the 
suit  of  the  cestui  que  trust  for  money  had  and  received,  or 
for  money  due  on  account  stated.” 

So  far  as  the  case  stands  upon  the  effect  of  the  defendant 
having  received  the  proceeds  of  the  debtor’s  estate  in  the 
character  of  a trustee  for  one  purpose,  it  must  be  held  that 
he  has  received  all  moneys  in  the  same  character,  and  that 
position  will  remain  between  the  parties  until  altered  by 
something  which  may  be  done  by  the  defendant,  which  will 
give  the  plaintiff  a right  of  action  for  money  had  and  received, 
but  nothing  appears  at  present  to  change  that  position.  The 
plaintiff*  ma}7  obtain  full  relief  in  a court  of  equity,  and 
oblige  the  defendant  to  pay  over  the  balance  due  ^on  the 
execution,  but  that  will  not  authorise  us  to  treat  the  money 
in  his  hands  as  the  plaintiff’s  money.  A court  of  equity 
will  deal  with  the  defendant  in  the  character  of  trustee, 
which  we  cannot  do. 

McLean,  J.,  concurred. 

Rules  discharged. 


Newberry  v.  Stephens  et  al. 

Taxes — Extension  of  time  for  collection — Duration  of  collector's  authority — 
His  right  to  appoint  a bailiff — Costs — Tender. 

The  time  for  levying  a school  tax  in  the  city  of  Kingston,  imposed  by  by-law 
in  December,  1855,  was  extended  by  resolutions  of  the  city  council,  under 
18  Vic.  ch.  21,  sec.  3,  until  the  1st  of  August,  1856,  and  again,  on  the 
22nd  of  December,  1856,  to  the  1st  of  March,  1857. 

Held,  that  the  collector,  who  was  the  same  person  for  both  years,  might 
distrain  between  the  1st  of  August  and  the  22nd  of  December,  1856. 
although  no  resolution  extending  the  time  was  then  in  force  : McLean, 
J.,  dissenting. 

Replevin,  for  two  silver  table-spoons,  eight  tea-spoons, 
and  a sugar  tray. 

Plea — Not  guilty,  by  statute. 

At  the  trial,  at  Kingston,  before  Hagarty,  J.,  it  appeared 
that  the  defendant  Stephens  was  collector  of  taxes  for  the 
city  of  Kingston,  and  Conley  acted  as  his  bailiff.  £1  8s. 
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was  claimed  from  the  plaintiff  for  school  tax,  which  he  ten- 
dered to  Conley,  who  would  not  receive  it  without  the  costs. 
The  things  were  afterwards  seized,  and  were  replevied  by 
the  plaintiff. 

It  seemed  that  two  assessments  were  made  for  school 
purposes  in  1855,  each  for  the  same  amount ; and  the  plain- 
tiff, thinking  that  he  was  charged  with  the  same  tax  a second 
time,  at  first  refused  to  pay  it.  Afterwards,  finding  his  mis- 
take, he  tendered  it  to  the  constable,  who  demanded  also  the 
costs  of  the  warrant  of  distress  which  had  issued,  5s.,  which 
the  plaintiff  refused  to  pay.  The  bailiff  in  consequence 
seized  the  goods,  which  gave  rise  to  this  action. 

The  school  trustees,  in  August,  1855,  had  called  upon  the 
municipality  of  Kingston  to  levy  £1,600  for  school  purposes, 
and  in  order  to  comply  with  this  request  a by-law  was  passed 
on  the  19th  of  December,  1855,  authorising  a rate  of  7d. 
in  the  pound  on  the  property  assessed  for  1855.  The  time 
for  levying  the  money  was  extended  by  the  corporation  from 
time  to  time,  by  resolutions,  till  March,  1857,  the  last  post- 
ponement being  by  resolution  passed  on  the  22nd  of  Decem- 
ber, 1856. 

The  time  had  been  last  extended  before  that  to  the  1st  of 
August,  1856  ; and  the  plaintiff  contended  that  there  being 
no  resolution  passed  after  that  day  until  the  22nd  of  Decem- 
ber, 1856,  there  was  no  authority  to  levy  at  the  time  when 
his  goods  were  seized,  namely,  on  the  5th  of  December,  1856. 

The  roll  for  1855,  exclusive  of  school  taxes,  was  made  up 
on  the  6th  of  September,  1855,  and  certified  on  the  6th  of 
December  following.  It  showed  the  plaintiff  to  be  assessed 
for  property  amounting  to  £48,  which,  at  7d.  in  the  pound, 
made  the  school  tax  £1  8s.  This  school  tax  was  added  in 
the  roll  after  the  11th  of  December,  1855,  and  before 
January,  1856,  as  the  city  clerk  stated.  On  the  14th  of 
December,  1855,  the  collector  had  received  from  the  plain- 
tiff £6  4s.,  being  his  rates  for  general  purposes  for  1855,  on 
the  same  property. 

On  these  facts  a verdict  was  rendered  for  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  have  the  verdict 
entered  in  his  favour  for  10s. 
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Wallbridge,  Q.  C.,  obtained  a rule  nisi  accordingly.  The 
grounds  taken  were,  that  the  defendants  had  no  right  to  take 
possession  of  the  goods,  the  time  allowed  therefor  having 
expired ; and  that  the  plaintiff  had  tendered  to  the  defend- 
ants, before  seizure,  the  amount  for  which  they  distrained. 

Richards  shewed  cause. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgments. 

Robinson,  C.  J. — This  action  is  an  unreasonable  one  on 
the  part  of  the  plaintiff,  for  if  the  necessity  for  a distress 
was  occasioned,  as  it  seems  to  have  been,  by  his  refusing  to 
pay  what  he  vras  really  liable  for,  and  if  his  refusal  can  only 
be  excused  by  his  having  himself  fallen  into  an  error,  he 
should  surely  have  been  content  to  bear  the  natural  conse- 
quences of  his  own  mistake,  and  should  have  paid  for  the 
warrant,  rather  than  get  up  a law  suit  about  live  shillings 
costs.  He  contended  that  the  distress  was  illegal,  first, 
because  there  was  no  power  to  distrain  on  the  5th  of  Decem- 
ber, 1856,  on  which  day  the  seizure  was  made,  the  last  post- 
ponement before  that  being  to  the  1st  of  August,  1856,  which 
day  had  long  passed.  This  is  assuming  that  the  effect  of  the 
statute  18  Vic.,  ch.  21,  sec.  3,  is  to  disable  the  collector  for 
the  year  from  distraining  during  his  year  after  the  14th  of 
December  is  passed,  unless  while  there  is  a resolution  of  the 
municipality  in  force  extending  the  time  for  collecting  to 
some  day  which  has  not  yet  expired.  There  is  much  in  the 
language  of  the  clause  referred  to  to  favour  what  the  plain- 
tiff contends  for,  and  I am  not  sure  that  one  or  both  of  my 
brothers  do  not  take  that  view  of  the  effect  of  the  clause. 

I do  not  for  my  own  part  take  that  to  be  the  correct  view. 
To  understand  the  question  we  must  look  at  the  statutes  13 
& 14  Vic.,  ch.  48,  sec.  12,  sub-sec.  2,  and  sec.  24,  sub-secs.  6 
and  7 ; to  16  Vic.,  ch.  182,  secs.  39,  42,  46,  and  47 ; and  18 
Vic.,  ch.  21.  We  shall  there  see  that  the  collector  of  taxes 
has,  as  a general  rule,  to  make  up  and  return  his  collections 
on  the  14th  of  December  in  each  year,  and  that  in  his  return, 
if  he  has  not  collected  all  the  sums  set  down  in  the  collector’s 
roll,  he  is  bound  to  state  how  it  happened  that  he  did  not 
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collect  them;  and  then,  the  obstacle  being  known,  it  is  pointed 
out  in  the  act  what  steps  the  municipality  may  take  for  en- 
forcing the  payment  of  those  arrears  which  the  collector  has 
been  unable  to  levy.  But  as  it  would  be  more  convenient  to 
have  the  taxes  collected  in  the  ordinary  manner  by  the  col- 
lector, whenever  that  was  still  practicable,  the  legislature 
provided  a means  for  leaving  that  open  to  him,  by  permit- 
ting him,  under  the  sanction  of  the  municipality,  to  defer 
making  that  final  report,  which  in  general  he  is  to  make  on 
the  14th  of  December,  to  such  further  day  or  days  as  they 
might  appoint,  in  order  that  he  might  not  be  functus  officio 
for  that  year  in  regard  to  his  collections,  by  having  given  in 
his  final  report,  and  stated  his  inability  to  collect  such  arrears, 
as  he  would  be  bound  to  state ; which  final  statement  of  his 
would  necessarily,  under  the  Assessment  Act,  leave  the  pay- 
ment to  be  enforced  by  another  and  less  convenient  proceeding. 

But  with  all  deference  for  the  contrary  opinion,  I cannot 
think  it  reasonable  to  hold  the  legislature  to  have  intended 
by  these  enactments,  that  so  long  as  the  collector  has  not 
returned  his  roll,  he  is  not  at  liberty  to  go  on  and  levy  when 
he  finds  a distress,  although  the  14th  of  December  may  have 
passed,  or  any  other  day  which  has  been  given  him  for  mak- 
ing up  his  return. 

The  intention  of  the  act,  I think,  is  not  to  leave  the  col- 
lector under  the  absolute  necessity  in  all  cases  of  concluding 
himself  on  the  14th  of  December  from  any  further  discharge 
of  his  duty,  by  making  up  and  finally  returning  his  roll, 
and  thus  putting  the  matter  out  of  his  hands.  It  could 
never  have  been  meant  to  restrain  him  from  collecting  what- 
ever he  can  collect  before  he  has  sent  in  his  final  return.  If, 
for  instance,  a collector,  without  any  authority  from  the 
council  to  postpone  his  return  beyond  the  14th  of  December, 
should  delay  making  it  till  the  25th  of  the  month,  he  could, 
I think,  distrain  in  the  mean  time  for  any  arrear  of  taxes, 
which  he  had  either  neglected  to  levy,  or  could  not  find  the 
means  of  levying  before. 

The  rate  which  has  given  rise  to  this  question  was  imposed 
by  a by-law,  which  was  not  passed  till  the  11th  of  December, 
1855,  and  could  hardly  have  been  collected  before  the  14th 
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of  December  in  that  year,  when  the  collector  in  the  ordinary 
course  was  to  make  his  return ; and  it  was  not  proved  at  the 
trial,  indeed,  that  the  rate  had  been  placed  on  the  col- 
lectors roll  until  after  the  14th  of  December,  1855.  It  was 
sworn  that  it  was  put  in  between  the  11th  of  December  (the 
passing  of  the  by-law)  and  the  1st  of  January,  1856, 
but  whether  before  or  after  the  14th  of  December  does  not 
appear.  The  3rd  section  of  18  Vic.,  ch.  21,  does  not  seem 
to  apply  to  this  case,  for  the  defendant  Stephens,  who  was 
collector  for  1856,  did  not  after  the  14th  of  December  in 
that  year  return  this  rate  of  £1  8s.  as  a sum  which  he  could 
not  collect,  or  had  failed  or  omitted  to  collect,  for  in  fact  he 
had  seized  goods  before  that  day  ; and  assuming  that  this 
was  a sum  which  it  was  the  duty  of  the  collector  for  1856 
to  collect,  he  was  at  liberty  to  go  on  and  collect  it  on  the 
5th  of  December,  1856,  when  there  was  no  order  of  the 
council  any  longer  in  force  postponing  the  collection. 

As  to  the  second  ground — that  the  collector  or  his  bailiff 
could  not  distrain  after  the  amount  had  been  tendered, 
which  he  was  authorised  to  levy — that  is  no  doubt  true, 
but  do  the  facts  of  the  case  support  the  exception  ? That 
depends  on  the  question  whether  there  was  a right  to  insist 
upon  the  plaintiff  paying  the  charge  for  the  warrant. 
Clearly  it  was  the  duty  of  the  bailiff  to  levy  the  costs  in 
addition  to  the  rate,  but  it  has  been  argued  that  the  col- 
lector ought  not  to  have  given  a warrant  to  any  one  else, 
but  should  have  distrained  himself,  in  which  case  no  warrant 
would  have  been  necessary.  The  statutes  do  not  in  terms 
direct  that  the  collector  shall  do  the  duty  of  a bailiff  in  dis- 
training ; and  in  my  opinion  he  could  employ  a bailiff  for 
that  purpose,  and  the  plaintiff  therefore  was  liable  to  the 
charge  which  that  occasioned,  and  so  did  not,  in  tendering 
the  bare  rate,  tender  all  that  was  necessary  for  stopping  the 
distress,  for  he  should  also  have  tendered  the  costs  of  the 
w arrant.  Wherefore,  in  my  opinion,  this  rule  should  be 
discharged,  and  the  verdict  stand  for  the  defendant. 

McLean,  J. — The  defendant  Stephens  was  collector  of 
taxes  in  Kingston,  in  1855.  The  collectors  roll  for  ordinary 
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city  purposes  was  made  up  by  the  city  clerk,  as  stated  by  him, 
aboutthe  6th  of  September,  1855, and  must  have  been  delivered 
to  the  collector  soon  after,  as  the  notice  to  the  plain tiff  demand- 
ing payment  of  the  sum  of  £6  4s.,  the  amount  of  his  assessed 
taxes  for  1855,  bears  date  on  the  10th  of  September.  A 
demand  had  been  made  on  the  4th  of  August,  1855,  by 
the  board  of  school  trustees,  for  the  sum  of  £1600,  to  be 
raised  for  school  purposes.  That  demand  was  in  sufficient 
time  to  have  admitted  of  the  school  rate  being  entered  upon 
the  collection  roll  before  it  was  given  to  the  collector,  but 
nothing  was  done  till  the  11th  of  December,  when  a by-law 
was  passed,  imposing  a rate  of  7d.  in  the  pound  on  all  assessed 
propeily  for  the  purpose  of  raising  the  required  amount 
for  schools.  The  amount  of  rate  so  imposed  was  entered 
on  the  collector’s  roll  between  the  11th  of  December  and 
the  1st  of  January,  but  at  what  particular  time  does  not. 
appear.  On  the  14th  of  December  the  plaintiff  paid  to  the 
collector,  as  appears  by  his  receipt,  the  amount  of  tax  for 
ordinary  city  purposes  ; and  from  the  fact  that  the  school 
rate  was  not  then  demanded,  it  may  be  inferred  that  such 
rate  was  not  then  entered  on  the  roll  in  compliance  with  the 
provisions  of  the  39th  section  of  16  Vic.,  ch.  182.  By  the 
46th  section  of  that  act  it  became  the  duty  of  defendant 
Stephens,  as  collector,  to  return  his  roll  to  the  city  cham- 
berlain on  or  before  the  14th  of  December,  1855,  unless  the 
municipal  council  of  the  county  appointed  some  other  day, 
not  later  than  the  1st  of  March  then  next,  for  that  purpose. 

The  roll  was  not  returned  by  the  collector  on  the  14th  of 
December ; and  it  does  not  appear  that  the  municipal  council 
of  the  county  appointed  any  other  day  for  the  return,  nor 
does  it  appear  that  the  city  council  of  Kingston,  as  autho- 
rised by  the  3rd  section  of  18  Vic.,  ch.  21,  passed  any  reso- 
lution or  took  any  steps  to  “ authorise  and  empower  the 
collector,  or  any  other  person  in  his  stead,  to  continue  the 
levy  and  collection  of  the  unpaid  taxes”  till  the  22nd  of 
April,  1856,  when  the  time  for  such  collection  was  extended 
to  the  1st  of  July  following.  From  the  fact  stated  by  the 
city  clerk  on  the  trial,  that  the  city  council  extended  the 
time  on  the  30th  of  June,  1856,  up  to  the  1st  of  August, 
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and  then  again  from  the  22nd  of  December,  1856,  up  to  the 
1st  of  March,  1857,  it  is  evident  that  some  portion  of  the 
rates,  for  some  cause  or  other,  remained  unpaid,  and  that 
these  extended  periods  were  considered  necessary  to  enable 
the  proper  officer  to  collect  the  amount.  Between  the  1st  of 
August  and  the  22nd  of  December  there  was  no  resolution 
of  the  city  council  “ empowering  the  collector,  or  any  other 
person  in  his  stead,  to  continue  the  levy  and  collection  of  the 
unpaid  taxes so  that  during  that  period  the  power  was 
suspended.  By  the  46th  section  of  16  Yic.  ch.  182,  the 
time  for  returning  the  collector’s  roll  on  the  14th  of  Decem- 
ber might  be  changed  by  the  county  council  to  any  day  not 
later  than  the  1st  of  March  following.  Then,  by  the  third 
section  of  18  Yic.,  ch.  21,  in  the  event  of  any  of  the  taxes 
remaining  unpaid  on  the  14th  of  December,  or  on  such  other 
day  in  the  year  as  may  have  been  appointed  by  the  municipal 
council  of  the  county,  the  city  council  had  power  by  resolution 
to  authorise  and  empower  the  collector,  or  any  other  person 
in  his  stead,  to  continue  the  levy  and  collection  of  such  un- 
paid taxes  in  the  manner  and  with  the  powers  provided  by 
law  for  the  general  levy  and  collection  of  taxes.  What  the 
resolution  of  the  city  council  was,  authorising  the  collector 
to  proceed  with  the  collections  between  the  80th  of  June  and 
1st  of  August,  1856,  does  not  appear ; but  assuming  it  to  be 
sufficient  for  the  purpose,  it  is  pretty  obvious  that  by  limiting 
the  period  for  collection  to  the  1st  of  August,  the  council 
expected  the  work  to  be  completed  by  that  time.  At  all 
events,  they  did  not,  on  the  30th  of  June,  give  to  Stephens 
any  time  beyond  the  1st  of  August  to  collect  the  amount  of 
his  roll.  W itliout  any  resolution,  then,  of  the  city  council, 
authorising  the  levy  and  collection  of  the  taxes  unpaid,  the 
defendant  Stephens,  by  his  bailiff,  seized  the  property  of  the 
plaintiff  on  the  5th  of  December,  1856,  for  the  school  rates, 
and  certain  costs  claimed  to  be  due  for  the  warrant  and 
seizure,  and  removed  the  same  from  his  possession.  In  thus 
acting,  it  appears  to  me  he  acted  illegally,  and  that  the 
plaintiff  was  entitled  to  replevy  his  goods. 

If  it  was  competent  to  the  defendant  to  proceed  in  his 
character  of  collector  after  the  1st  of  August,  without  any 
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power  or  authority  from  the  city  council,  but  such  as  his  first 
appointment  gave  him,  then  the  provisions  of  the  third 
section  of  the  18  Vic.,  ch.  21,  are  unnecessary  and  super- 
fluous, and  the  city  council  of  Kingston,  by  their  several 
resolutions  extending  the  time  up  to  the  1 st  of  August,  1856, 
only  gave  to  the  collector  Stephens  an  authority  and  power 
which  he  had  before.  But  it  is  manifest  that  the  legislature 
considered  that  any  collector  would  be  functus  officio  as  to 
any  taxes  unpaid  on  the  14th  of  December,  or  at  such  other 
time,  not  later  than  the  1st  of  March,  as  might  be  appointed 
by  the  county  council ; and  as  it  might  happen  that  the  county 
council  might  omit  to  appoint  any  time,  it  was  i ntended,  by 
the  third  section,  to  place  it  in  the  power  of  the  municipality 
interested  in  the  collection  to  proceed  by  resolution,  notwith- 
standing such  omission.  When  the  period  limited  by  the 
resolution  of  the  30th  of  June  had  expired,  the  defendant 
Stephens  could  not  be  certain  that  he,  though  he  had  acted 
as  collector,  would  be  longer  continued  in  that  duty  by  the 
city  council,  for  the  statute  enabled  that  body  by  resolution 
to  authorise  the  collector,  or  any  other  person  in  his  stead, 
to  continue  the  levy  and  collection.  Till  that  power  was 
exercised,  and  while  it  was  uncertain  whether  the  collector 
or  another  in  his  stead  would  be  chosen  by  the  council,  the 
collector  could  not,  by  continuing  the  act,  deprive  the  council 
of  the  right  which  they  had  to  appoint  another  to  discharge 
those  duties  which  he  had  failed  to  perform  within  the  period 
allowed  to  him. 

It  appears  to  me  that  by  the  proper  construction  of  the 
46th  section  of  16  Vic.,  ch.  182,  every  collector  is  bound  to 
return  his  roll  by  the  14th  of  December,  and  to  pay  overall 
moneys  collected,  unless  some  further  time  is  given  by  the 
county  council,  not  later  than  the  1st  of  March,  and  that  at 
the  time  appointed  for  such  return  the  collector  ceases  to 
have  any  further  power  to  collect.  But  if  any  taxes  remain 
unpaid,  the  municipal  council  interested  in  their  collection 
may,  if  they  think  proper,  authorise  the  collector,  or  they 
may  authorise  any  other  person,  to  proceed  to  collect  such 
arrears  ; and  in  such  case  the  person  authorised,  whether  the 
collector  or  another,  may  proceed  in  the  manner  and  with 


NEWSBERRY  Y.  STEPHENS  ET  AL. 


73 


the  powers  provided  by  law  for  the  general  levy  and  collec- 
tion of  taxes. 

By  the  76th  section  of  16  Vic.,  ch.  182,  it  is  provided  that 
every  collector,  before  entering  upon  the  duties  of  his  office, 
shall  enter  into  a bond  with  two  or  more  sureties  for  the 
faithful  performance  of  the  duties ; and  by  the  79th  section 
if  any  collector  shall  refuse  or  neglect  to  pay  to  the  person 
legally  authorised  to  receive  the  same,  the  sums  contained  in 
his  roll,  or  duly  to  account  for  the  same  as  uncollected,  a 
summary  mode  is  provided  for  levying  from  the  goods  and 
chattels  of  such  collector,  or  his  sureties,  such  sum  as  may 
remain  unpaid  or  unaccounted  for.  A warrant  may  be 
issued  by  the  treasurer  of  the  municipality,  or  city  chamber- 
lain,  within  twenty  days  after  the  time  when  such  payment 
ought  to  have  been  made.  There  must  of  course  be  a certain 
time  for  the  payment  over  of  moneys,  and  that  time,  as  it 
appears  to  me,  is  the  14th  of  December  in  each  year,  under 
the  statute,  unless  the  time  is  extended  by  the  county  council, 
or  authority  given  by  the  municipality  interested  to  continue 
the  collection.  When  the  time  for  collection  was  extended 
to  the  1st  of  August  the  time  lor  payment  was  fixed  for  that 
d y,  and  the  collector  and  his  sureties  might  have  been  pro- 
ceeded against  for  neglect  in  paying  over  the  amount  of  the 
roll,  or  to  account  for  the  same  as  uncollected. 

On  these  grounds  I am  compelled  to  differ  from  the  Chief 
Justice  and  my  brother  Burns,  and  I do  so  with  considerable 
hesitation,  as  there  is  undoubtedly  a great  deal  of  weight  to 
be  attached  to  the  views  taken  by  them  of  the  question  which 
has  been  brought  before  us. 

There  is  no  doubt  that  if  entitled  to  levy  for  the  amount  of 
tax  in  arrear,  the  collector  was  also  entitled  to  levy  for  costs, 
as  it  was  clearly  shewn  that  the  taxes  had  been  demanded, 
and  that  they  were  unpaid  upwards  of  fourteen  days  after 
they  were  so  demanded,  in  which  case  the  42nd  section  of 
16  Vic.,  ch.  182,  authorises  the  collection  with  costs.  The 
refusal  of  the  plaintiff  to  pay  a sum  of  5s.,  which  appears 
certainly  not  an  unreasonable  amount,  if  costs  were  charge- 
able has  given  rise  to  this  action,  and  has  no  doubt  occa- 
sioned to  both  parties  very  considerable  expense,  which  can- 
5 If)  U.  C.  Q.  B. 
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not  be  reimbursed,  whatever  the  results  of  the  suit  may  be ; 
but  it  often  happens  that  persons,  rather  than  submit  to 
what  they  conceive  to  be  a wrong,  will  incur  any  amount  of 
expense,  and  in  that  case  both  parties  may  be  influenced  by 
that  feeling,  each  believing  that  right  is  on  his  side  ; and  the 
fact  of  there  being  a difference  of  opinion  in  this  court  on  the 
subject,  may  perhaps  shew  that  each  of  the  litigating  parties 
is  not  without  some  foundation  for  the  views  which  they 
severally  entertain.  I am  of  opinion,  under  all  the  circum- 
stances, that  the  rule  should  be  made  absolute. 

Burns,  J. — It  appears  from  the  facts  proved  that  the 
municipal  authorities  did  extend  the  time  for  payment  of  the 
taxes  of  1855  several  times  in  the  year  1856.  On  one 
occasion  the  extension  was  to  the  1st  of  August,  1856,  and 
again,  on  the  22nd  of  December,  1856,  the  time  was  extended 
to  the  1st  of  March,  1857.  Between  the  1st  of  August  and 
the  22nd  of  December,  1856,  the  defendant  levied  the  rate, 
namely,  on  the  5th  of  December. 

The  third  section  of  18  Vie.,  ch.  21,  gives  the  municipal 
council  authority  from  time  to  time  to  extend  the  time  in 
which  the  collector  may  make  his  return,  and  may  continue 
the  levy  and  collection  of  the  taxes.  The  question  in  truth 
is,  when  and  at  what  precise  moment  does  the  collector  be- 
come functus  officio.  Suppose  the  municipal  council  does  not 
extend  the  time  beyond  the  14th  of  December  in  each  year 
does  he  on  that  day  become  incapable  of  exercising  his  func- 
tions as  collector?  I have  no  doubt  he  may  receive  moneys, 
on  account  of  taxes  after  that  day,  provided  he  has  not  made 
his  return,  and  may  include  the  payment  of  them  in  his  roll 
and  return,  but  whether  he  may  take  the  compulsory  powers 
with  which  he  is  invested  is  another  question.  If  he  does  so 
after  that  day,  I do  not  see  what  restriction  there  may  be  as 
to  time,  unless  his  authority  is  held  to  be  co-extensive  with 
his  possession  of  the  roll.  The  28th  section  of  1 2 Vic.,  ch. 
81,  enacts  that  the  municipality  shall,  so  soon  as  conveniently 
may  be  after  their  own  election,  nominate  and  appoint  the 
assessors  and  collectors,  who  it  is  declared  shall  hold  the 
appointment  until  the  third  Monday  in  January,  in  the  year 
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next  after  the  appointment,  and  until  the  municipality  shall 
appoint  the  new  assessors  and  collector.  I apprehend  the 
collector  does  not  become  functus  officio  then  until  the  expi- 
ration of  this  period,  and  if  that  be  the  case,  the  different 
provisions  of  the  statute  for  the  enlargement  of  the  time  for 
his  making  his  return  are  in  favor  of  the  collector,  and,  if 
the  municipality  does  enlarge  the  time,  also  in  favor  of  the 
rate-payers  provisionally;  but  they  have  no  other  effect,  and 
so  long  as  the  officer  continues  in  office,  his  authority  to 
collect  the  rates  continues  so  long  as  he  retains  the  roll, 
which  is  his  authority,  so  far  as  the  amount  is  concerned,  for 
collecting  the  rate.  This,  I take  it,  applies  to  the  case  of 
rates  expected  to  be  paid  within  the  year  for  which  the  col- 
lector has  been  appointed.  The  present  case  is  that  of  rates 
unpaid  for  1855,  carried  over  to  1856,  and  placed  in  the 
hands  of  the  same  collector,  who  was  also  appointed  for  the 
year  1S56.  His  term  of  office  would  continue  until  the  third 
Monday  in  January,  1857,  and  until  the  municipality  ap- 
pointed a new  collector.  The  collector’s  authority  to  distrain 
is  given  by  the  42nd  section  of  16  Vic.,  ch.  182,  and  other 
sections.  No  time  is  mentioned  when  he  shall  do  so,  except 
that  he  cannot  until  after  fourteen  days  have  expired  from 
demand  made.  In  this  case  it  appears  that  the  rolls  for 
1855  were  not  completed  until  the  11th  of  December  in  that 
year,  and  if  the  collector  must  make  demand  fourteen  days 
before  he  could  distrain,  if  he  were  functus  officio  on  the  14th 
of  December,  he  could  not  have  levied  any  of  the  taxes  of 
that  year.  The  effect  of  carrying  them  on  to  the  next  year 
by  extension  of  time  gave  the  collector  of  that  year  an  au- 
thority to  collect  them.  I apprehend  he  was  not  functus 
officio  until  the  third  Monday  of  January,  in  1857,  and  that 
his  levying  them  during  his  term  of  office,  and  while  he 
had  as  yet  made  no  return  of  his  roll,  which  may  be  consid- 
ered his  authority  while  he  remains  in  office,  it  was  not  open 
to  the  plaintiff  to  say  his  authority  to  levy  these  rates  ex- 
pired on  the  1st  of  August,  1856. 

I look  upon  the  provisions  respecting  the  collector  making 
his  return  by  the  1 4th  of  December  in  each  year,  or  any 
other  time  the  municipal  council  may  extend  the  time  to, 
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not  as  determining  his  authority  to  collect  the  taxes,  hut 
that  his  authority  to  collect  the  taxes  on  the  roll  is  co-ex- 
tensive  with  his  term  of  office,  provided  in  the  interval  he 
has  not  returned  the  roll. 

I think  the  rule  should  be  discharged. 

Rule  discharged,  McLean , J.,  dissenting. 


Taylor  v.  Strachan. 

The  plaintiff  leased  a house  from  defendant,  and  a dispute  arose  as  to  the 
liability  for  some  repairs,  which,  as  the  jury  found,  had  been  done  by  the 
plaintiff ’s  orders,  but  on  the  understanding  with  defefendant’s  agent  that 
defendant  should  pay.  Defendant  refused  to  pay  ; and  the  plaintiff,  being 
sued  for  the  work  done,  defended  the  action,  on  the  ground  that  the  defen- 
dant only  was  liable  to  the  contractor;  but  a verdict  was  rendered  against 
him,  which  he  paid,  with  costs.  The  plaintiff  thereupon  sued  defendant. 
Held,  that  he  could  recover  from  defendant  the  amount  of  such  verdict  only, 
not  the  costs. 

Assumpsit. — The  first  count  alleged  that  the  plaintiff, 
being  about  to  rent  from  defendant  a certain  dwelling  house 
in  the  city  of  Toronto,  the  defendant  agreed  to  pay  for  such 
reasonable  repairs  to  the  said  house  as  should  be  made  at 
the  instance  of  the  plaintiff : that  the  plaintiff  did  rent  the 
said  house,  and  that  certain  reasonable  repairs  were  made  in 
and  about  the  said  house,  at  the  instance  of  the  plaintiff, 
and  by  the  consent  of  the  defendant : that  the  defendant 
did  not  pay  for  the  said  repairs  upon  request,  and  that  by 
reason  of  such  non-payment  the  plaintiff  was  sued  and 
prosecuted  by  one  George  Netting,  fora  large  sum  of  money, 
being  the  amount  of  the  said  repairs  made  and  done  by  him, 
and  the  said  George  Netting  recovered  the  sum  of  £92  in 
respect  thereof,  which  the  plaintifi  had  paid,  and  the  plain- 
tiff had  also  paid  the  sum  of  twenty-five  pounds  for  his 
costs  of  defending  the  said  suit,  which  moneys  the  defendant 
had  not  repaid  to  him. 

Second  count , for  money  payable  by  the  defendant  to 
plaintiff"  for  money  paid  by  the  plaintifi  for  the  defend- 
ant at  his  request. 

Third' count,  for  money  due  by  defendant  to  the  plain- 
tiff on  an  account  stated. 

Pleas . — 1.  As  to  the  first  count,  that  defendant  did  not 
promise  as  in  the  said  count  is  alleged. 
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2.  As  to  the  second  count,  and  the  causes  of  action  therein 
stated,  except  as  to  the  sum  of  five  pounds  and  ten  shillings 
parcel  thereof,  that  defendant  never  was  indebted. 

3.  As  to  the  causes  of  action  in  the  second  count,  except 
as  to  two  pounds  and  ten  shillings  parcel  thereof,  that  defen- 
dant satisfied  and  discharged  the  same  by  payment  before 
action. 

4.  As  to  the  sum  of  £2  10s.,  parcel  of  the  money  claimed 
in  the  second  count,  the  defendant  brought  the  same  into 
court,  and  said  that  the  said  sum  was  enough  to  satisfy  the 
claim  of  the  plaintiff  in  respect  of  the  matters  therein 
pleaded  to. 

The  plaintiff*  took  issue  on  the  defendant’s  first,  second, 
and  third  pleas ; and,  as  to  the  last  plea,  replied  that  he 
accepted  the  sum  of  £2  10s.  in  satisfaction  of  the  causes  of 
action  in  the  introductory  part  of  the  plea  mentioned. 

At  the  trial,  at  Toronto,  before  Draper , C.  J.,  the  plaintiff* 
claimed  not  only  the  amount  actually  paid  for  repairs,  but 
also  the  costs  which  he  had  incurred  in  defending  the  suit 
of  Netting  again st  him  for  such  repairs. 

It  appeared  in  evidence  that  in  August,  1855,  the  plaintiff 
being  about  to  remove  from  Quebec  to  Toronto,  and  being 
desirous  to  rent  a house,  telegraphed  to  Mr.  Dixon,  the 
agent  of  defendant,  on  the  6th  of  August,  that  he  would 
take  a certain  house  in  St.  George’s  Square,  respecting 
which  Dixon  on  the  same  day  had  communicated  to  him 
by  telegraph  that  reasonable  repairs  would  bo  made,  and 
that  the  rent  was  £125  and  taxes.  , On  the  7th  of  August 
the  plaintiff  wrote  to  Michael  Keating,  the  head  messenger 
of  the  Legislative  Council,  stating  that  he  had  taken  the 
house : that  Dixon  consented  to  do  reasonable  repairs, 
which  he  (the  plaintiff*)  wished  to  have  completed  certainly 
by  the  1st  of  September.  He  desired  Keating  to  go  over  the 
house,  and  to  give  him  a full  description  of  the  whole,  and 
he  added,  “ As  I shall  move  my  family  at  all  events  during 
the  present  month,  I beg  of  you  to  see  that  all  needful  and 
proper  repairs  are  made  to  the  house  and  premises.”  Keat- 
ing stated  in  evidence  that  he  went  over  the  house,  and  found 
it  in  a very  bad  state  of  repair  : that  he  had  applied  to  defen- 
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dant’s  agent,  Dixon,  and  shewed  him  the  letter  received  from 
the  plaintiff,  and  that  Dixon  said,  “ very  well,  to  go  and  em- 
ploy any  person  he  chose  to  do  the  repairs,  and  he  would  see 
all  right,  but  to  employ  a particular  coloured  man  to  white- 
wash that  he  asked  him  (Keating)  whom  he  would  employ, 
and  that  he  (Keating)  told  him  he  would  employ  Netting  to 
do  the  carpenter’s  work,  and  the  painter  at  the  parliament 
house  to  do  the  painting  ; and  that  these  persons  were  em- 
ployed by  Keating  to  make  repairs.  On  cross-examination 
he  stated  that  he  had  taken  the  house  by  the  year,  but 
nothing  was  said  about  the  rent : that  he  exercised  his  own 
judgment  as  to  what  repairs  he  should  order,  and  that  Dixon 
left  it  to  him  to  order  what  he  thought  necessary. 

A witness  who  worked  at  the  repairs  gave  evidence  of 
certain  work  done  by  him  under  Keating  and  Netting’s 
directions.  He  said  that  Keating  told  him  what  to  do  in 
all  respects. 

The  amount  of  Netting’s  bill  for  repairs,  £66  17s.  lid., 
was  admitted,  but  not  the  defendant’s  liability.  The  plain- 
tiffs costs  in  the  suit  of  Netting  against  Taylor  for  the 
repairs  were  shewn  to  amount  to  £24  2s.,  which  the  plaintiff 
paid  to  Netting’s  attorney,  together  with  the  verdict.  The 
cost  of  defence  as  taxed  were  shown  to  amount  to  £22  10s., 
making  in  all  £118  9s.  lid.,  which  the  plaintiff  claimed  to 
recover  against  the  defendant. 

For  the  defendant,  Joseph  Dixon,  defendant’s  agent,  was 
called.  He  stated  that  the  plaintiff’s  son  first  spoke  to  him 
about  the  house,  and  that  the  defendant  had  referred  him  to 
him  as  his  agent:  that  he  then  told  him  what  the  rent  would 
be,  and  desired  him  to  put  on  paper  what  he  required  to  have 
done : that  young  Mr.  Taylor  declined  renting  the  house  till 
he  should  see  his  father ; and  that  a few  days  after  a telegraph 
was  received  from  the  plaintiff  at  Quebec,  to  which  he,  Dixon, 
returned  the  answer  produced,  “ Reasonable  repairs ; rent, 
£125,  and  taxes that  he  heard  no  more  respecting  the 
house  till  Keating  called  upon  him  about  a fortnight  after, 
and  showed  him  the  letter  from  the  plaintiff  of  the  7fch  of 
August,  1855  : that  he  then  told  Keating  to  go  and  examine 
the  house,  and  to  let  him  know  what  repairs  he  wanted  : that 
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there  were  some  broken  planks  in  the  yard,  and  that  a sliding 
door  was  out  of  order : that  he  then  asked  Keating,  “ what 
about  the  rest  of  the  house?”  and  Keating  said  it  was  passa- 
ble : that  he  told  Keating  that  he  would  whitewash  the  lower 
part,  and  lay  a hearth  below,  and  get  the  planks  in  the  yard 
done  : that  he,  Dixon,  sent  for  the  white- washer,  and  that  he 
did  the  lower  part  of  the  house,  and  that  he  referred  Keating 
to  one  Edwards,  near  St.  George’s  Church,  who  would  lay 
the  hearth  and  the  planking  in  the  yard  ; but  that  he  never 
authorized  the  repairs  contained  in  Netting’s  bills,  and  that 
it  was  not  true  that  he  told  Keating  to  get  Netting  to  do 
repairs : that  he,  Dixon,  had  been  through  the  house,  and 
that  as  the  plaintiff  was  only  to  take  it  for  a year,  he  thought 
it  in  good  repair  for  such  a term,  and  that  the  repairs  which 
he  had  ordered  would  amount  to  from  $7  to  $9,  after  paying 
for  the  whitewashing. 

The  learned  Chief  Justice  directed  the  jury  that  the  case 
depended  on  whether  defendant,  by  his  agent,  authorised  the 
repairs  to  be  made  at  his  expense  : that  that  was  a question 
of  fact  for  them  to  decide  on  the  evidence  : that  if  the  defen- 
dant was  liable,  he  must  pay  what  the  repairs  were  fairly 
worth,  and  interest  from  the  time  that  the  plaintiff  had  paid 
the  value  of  them ; but  that  the  defendant  was  not  liable  for 
the  costs  of  the  action  brought  by  Netting  against  the  plain- 
tiff* for  that  there  was  no  liability,  express  or  implied,  on 
defendant’s  part  to  pay  them.  The  jury  were  asked,  if  they 
found  for  the  plaintiff,  to  separate  the  costs  from  the  amount 
of  repairs  and  interest ; and  leave  was  reserved  to  the  plain- 
tiff to  move  to  add  the  costs  to  the  value  of  repairs,  if  the 
court  should  think  him  entitled  to  them. 

The  jury  found  a verdict  for  the  plaintiff  for  £09  16s.  lid., 
being  the  amount  of  repairs  and  interest ; and  they  found  the 
amount  of  costs  paid  by  the  plaintiff  to  be  £46  12s. 

Eccles,  Q.C.,  obtained  a rule  to  shew  cause  why  the 
verdict  should  not  be  increased,  pursuant  to  leave  reserved. 
He  cited  Smith  v.  Compton,  3 B.  & Ad.  107  ; Stratton  v. 
Mathews,  3 Ex.,  19. 

Galt  shewed  cause. 
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McLean,  J. — The  plaintiff  was  sued  by  Netting  for  work, 
fee.,  done  in  making  repairs  to  a home  rented  from  the  de- 
fendant, and  in  that  action  he  contended  that  he  was  not 
liable,  and  that  the  work  had  been  done  wholly  on  the  re- 
sponsibility of  the  defendant.  The  jury,  however,  found  that 
the  work  had  been  done  under  the  direction  of  Keating,  the 
plaintiff’s  agent,  and  that  he  ordered  what  he  thought  was 
necessary  in  the  way  of  repairs.  The  interference  of  the 
defendant,  and  his  agent  Dixon,  with  any  of  the  work  was 
not  shewn,  nor  was  it  in  fact  shewn  that  they  were  aware  of 
the  nature  or  extent  of  repairs  being  made  under  the  orders 
and  direction  of  Keating.  It  was  sworn  on  that  trial,  as  on 
this,  by  Keating,  and  contradicted  by  Dixon,  that  Keating 
had  received  authority  from  Dixon  to  have  the  repairs  made 
which  he  might  consider  necessary. 

The  verdict  in  that  case  against  the  present  plaintiff  having 
been  moved  against  in  term,  all  the  facts  as  proved  on  the 
trial  were  necessarily  laid  before  the  court,  and  may  there- 
fore he  judiciously  noticed.  The  court,  finding  from  the  evi- 
dence in  that  case  that  Netting  had  done  the  work  under 
the  direction  of  Keating,  who  was  entrusted  by  the  plaintiff 
to  “ see  that  all  needful  and  proper  repairs  were  made  to  the 
house  and  premises,”  refused  to  disturb  the  verdict,  especially 
as  the  liability  of  the  present  defendant  to  Netting  was  not 
satisfactorily  shewn. 

The  plaintiff  having  been  compelled  to  pay  Netting  the 
amount  of  his  account  with  costs,  now  seeks  in  this  action 
to  recover  back  from  the  defendant  the  amount  so  paid, 
alleging  the  agreement  of  the  defendant  to  pay  for  such  reason- 
able repairs  to  the  house  as  should  be  made  at  the  instance 
of  the  'plaintiff;  and  he  alleges  that  the  defendant  did  not  pay 
on  request,  by  reason  of  which  he  was  sued,  and  compelled 
to  pay  a large  amount  to  Netting.  Now  the  evidence  does 
not  shew  that  defendant  undertook,  either  by  himself  or  his 
agent,  to  pay  the  party  who  made  the  repairs,  nor  that  there 
was  any  privity  between  them  : on  the  contrary,  the  verdict 
and  judgment  rendered  in  favour  of  Netting  establish  that 
the  work  done  was  in  fact  done  for  the  plaintiff,  and  at  his 
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request.  If  so,  then  the  plaintiff  was  bound  on  the  com- 
pletion of  the  work  to  pay  for  it,  and  he  was  not  at  liberty 
to  defer  the  payment  till  the  defendant  should  pay  him,  nor 
to  shift  the  responsibility  from  himself  to  defendant.  If 
entitled  to  receive  the  amount  from  defendant,  that  should 
not  and  could  not  be  allowed  to  interfere  with  the  contract 
between  Keating  and  Netting;  and  the  costs  or  damages 
occasioned  to  the  plaintiff*  by  his  breach  of  contract  with 
Netting  cannot  be  charged  against  the  defendant  as  arising 
out  of  a breach  of  contract  on  the  part  of  defendant. 

The  declaration  indeed  does  not  allege  that  the  defendant 
agreed  to  pay  to  the  plaintiff  such  reasonable  repairs,  nor 
does  it  state  that  it  was  by  reason  of  the  non-payment  to  the 
plaintiff  that  the  plaintiff  was  sued  by  Netting ; and  it  may 
have  been  intended  to  leave  it  open  to  claim  damages  on 
account  of  the  plaintiff*  being  subjected  to  an  action  by 
reason  of  the  non-payment  to  Netting;  but  there  being  no 
obligation  resting  on  the  defendant  to  pay  anything  to 
Netting,  the  plaintiff*  can  have  no  right  to  claim  damages  on 
that  account.  The  present  verdict  seems  to  rest  entirely  on 
the  evidence  of  Keating,  that  Dixon,  defendant’s  agent,  told 
him  to  go  on  and  get  the  repairs  made,  and  that  he  wo  aid 
see  it  all  right.  It  is  expressly  denied  by  Dixon  that  he 
ever  gave  such  authority  ; and  it  seems  difficult  to  imagine 
that,  acting  as  the  agent  of  another,  Dixon  could  have  left  it 
to  any  tenant  or  his  agent  to  make  any  repairs  which  he 
chose  without  limitation  as  to  amount.  But  the  verdict,  so 
far  as  the  amount  of  repairs  is  concerned,  is  not  resisted- 
The  only  part  of  the  plaintiff*  ’s  claim  to  which  defendant 
now  objects  is  the  costs,  and  considering  that  these  were 
brought  upon  the  plaintiff*  by  his  own  breach  of  contract 
with  Netting,  and  not  by  the  defendant’s  breach  of  contract 
with  him,  it  appears  to  me  that  the  defendant  is  not  liable 
for  them.  He  will  now  have  to  pay  the  costs  arising  from 
his  own  breach  of  contract  with  the  plaintiff;  and  that, and 
the  amount  of  repairs,  for  which  a verdict  has  been  rendered, 
seem  to  me  to  be  all  that  he  can  be  called  upon  to  pay  in 
this  action.  In  effect  the  plaintiff  alleges  that  the  defendant 
ought  to  have  paid  him  for  the  repairs  in  time  to  enable  him 
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to  pay  Netting,  and  that  as  he  did  not  do  so  he  must  pay 
the  costs,  by  way  of  damages,  of  the  suit  which  the  plaintiff 
allowed  Netting  to  bring  against  him,  or  which  was  brought 
against  him  by  reason  of  his  not  getting  the  money  from  de- 
fendant; but  this  cannot  be  urged  as  a legitimate  ground  for 
the  recovery  of  damages.  A creditor  cannot  sue  his  debtor 
for  damages  because  he  has  been  exposed  to  costs  by  the 
failure  of  the  debtor  to  pay  money  at  a particular  time : all 
he  can  exact  is  the  payment  of  his  debt : so  here,  all  that  the 
plaintiff  has  a right  to  is  the  amount  of  the  debt  or  sum  paid 
for  repairs,  and  the  costs  of  this  suit. 

The  cases  to  which  reference  was  made  in  the  argument, 
of  an  accommodation  acceptor  of  a bill  being  entitled,  when 
the  cause  of  action  is  specially  stated,  to  recover  from  the 
party  for  whose  benefit  the  bill  is  drawn,  the  costs  of  suit 
which  he  has  been  compelled  to  pay,  are  not  analogous  to 
the  present  case.  There,  there  is  a contract,  express  or  im- 
plied, that  the  party  accommodated  will  pay  the  bill,  and  if 
he  does  not  do  so  an  action  may  be  maintained  on  the  con- 
tract, and  all  the  damages  arising  from  the  default  may  be 
recovered ; but  in  this  case  there  was  no  contract,  express 
or  implied,  to  pay  the  plaintiff’s  debt  to  Netting,  and  the 
plaintiff  should  have  paid  it  himself,  if  it  was  just,  without 
incurring  any  costs.  On  these  grounds  I am  of  opinion  that 
the  rule  must  be  discharged. 

Burns,  J. — I do  not  think  we  can  make  this  rule  absolute 
to  add  the  costs  and  expenses — namely,  £46  12s. — to  the 
verdict.  The  two  cases  relied  on  by  the  plaintiff’s  counsel 
do  not  establish  that  it  is  the  law  that  the  present  defendant 
is  liable  over  to  the  plaintiff  for  the  costs  and  expenses  of  the 
suit  brought  against  him.  The  case  of  Smith  v.  Compton 
(3  B.  & Ad.  407)  was  an  action  upon  covenant  for  title.  An 
action  had  been  brought  against  the  covenantee,  and  he  paid 
the  sum  of  money  to  compromise  the  matter,  besides  costs. 
The  main  question  in  the  case  was,  vdiether  having  paid  the 
money  to  compromise  the  matter  without  notice  to  the  cove- 
nantor, he  could  recover  that  sum  and  the  costs  upon  the 
covenant.  It  was  decided  that  he  could  do  so.  The  case 
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of  btratton  v.  Mathews  (3  Ex.  19)  was  whether  the  acceptor 
of  a hill,  which  had  been  accepted  by  the  plaintiff  for  the 
accommodation  of  the  defendant,  and  had  been  paid  by  the 
plaintiff*  together  with  a sum  for  costs,  could  arrest  the 
defendant  for  the  costs ; and  it  was  held  that  he  could. 

In  the  first  case  the  defendant  was  liable  on  his  covenant 
to  the  plaintiff;  and  the  only  question  was  about  the  notice 
of  the  suit.  In  the  second  case  it  was  the  application  of  a 
legal  principle,  that  one  who  is  surety  for  another  shall  be 
indemnified,  which  governed  the  decision.  The  cases  upon 
the  latter  point  are  collected  in  Chitty  on  Bills,  9th  Ed.  320. 
The  case  of  bail  for  a person  serves  to  illustrate  it,  as  in 
Sparkes  v.  Martindale  (8  East  593). 

The  present  case  is  not  one  of  contrast  between  the  plain- 
tiff* and  defendant,  that  the  defendant  should  indemnify  the 
plaintiff  in  respect  of  the  reasonable  repairs  to  be  done  to 
the  premises,  and  therefore  does  not  come  within  the  prin- 
ciple of  either  of  the  cases  cited.  Netting  sustained  his 
action  against  the  plaintiff  on  the  ground  that  he  was  the 
person  who  gave  the  order  for  the  repairs,  and  although  he 
might  have  looked  to  the  defendant  as  the  person  bound  to 
pay  him,  because  he,  the  defendant,  was  the  landlord  of  the 
premises,  and  might  have  sustained  his  action  on  the  evi- 
dence given  in  the  present  action,  yet  he  was  not  bound  to 
look  beyond  the  person  who  gave  him  the  order  for  the  work* 
Of  course  he  was  right  in  that  view  of  the  subject;  but  this 
plaintiff  did  not  defend  the  action,  either  because  he  was 
placed  in  the  position  of  acting  upon  the  strength  of  the 
defendant  being  bound  to  him  expressly  or  impliedly,  or 
because  the  plaintiff  was  placed  in  the  position  of  being 
surety  for  the  defendant,  and  as  such  that  the  defendant 
ought  to  indemnify  him,  but  he  defended  upon  the  ground 
that  he  was  not  liable,  never  having  himself,  as  he  con- 
tended, given  any  orders  for  the  work.  It  may  often  be 
the  case  that  a person  doing  work  for  another  may  have 
more  than  one  person  legally  responsible  to  pay  him,  and 
he  may  select  which  he  will  sue  ; but  unless  there  be  some 
contract  existing,  or  to  be  implied  from  the  position  in  which 
the  parties  stand  to  each  other,  to  indemnify  for  what  is 
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done,  no  right  to  recover  expenses  which  one  side  had  to 
pay  can  exist.  The  evidence  in  this  case  proved  to  the 
satisfaction  of  the  jury  that  the  defendant  should  pay  for 
the  repairs,  as  well  as  the  evidence  in  the  other  case  satisfied 
that  jury  that  the  plaintiff  was  also  bound,  because  he  made 
himself  responsible  by  giving  orders;  but  no  implied  contract 
that  the  defendant  should  indemnify  can  be  made  from  that 
circumstance,  and  the  facts  do  not  establish  any  legal  duty 
cast  upon  the  defendant. 

For  these  reasons  I think  the  rule  should  be  discharged. 

The  Chief  Justice  took  no  part  in  this  judgment. 

Rule  discharged. 


In  re  McDonald  and  Fresant. 

Arbitration — Award  made  by  two  arbitrators  in  the  absence  of  the  third — 
Necessity  for  notice  to  the  third. 

The  reference  was  to  two  arbitrators,  with  power  to  appoint  a third,  the 
award  to  be  made  by  the  three  or  any  two  of  them.  The  subject  referred 
was  what  sum  of  money  should  be  paid  by  P.  to  M.  as  the  difference  in 
value  of  certain  land  to  be  given  up  by  each  to  the  other,  and  the  costs 
were  to  be  in  the  discretion  of  the  arbitrators.  The  arbitrators  met,  and 
two  of  them,  considering  that  the  land  to  be  given  up  by  P.  was  worth 
£50  more  than  that  of  M.,  determined  to  award  that  the  difference  should 
be  paid  by  M.  to  P. , and  that  the  costs  should  be  borne  equally  by  both 
parties.  When  the  two  went  to  havn  the  award  drawn  up  they  were  told 
that  it  was  out  of  their  power  under  the  submission  to  award  any  sum  to 
be  paid  by  M.  to  P. , and  they  then,  at  a subsequent  meeting,  altered  their 
decision,  and  awarded  one  shilling  to  M.,  but  directed  that  he  should  pay 
all  costs,  which  they  fixed  at  £76  10s.  The  third  arbitrator  was  not 
present  at  the  last  meeting,  and  it  appeared  that  he  had  been  notified  of 
the  intention  to  meet  again,  but  no  proper  notice  had  been  given  to  him  of 
the  time  and  place  of  meeting,  nor  of  the  intended  alteration  in  the  award. 
Held,  that  the  award  must  be  set  aside  ; that  by  sending  notice  to  the  third 
arbitrator  of  their  intention  to  meet  again,  the  two  making  the  award  had 
shewn  that  they  did  not  consider  his  declaration  of  dissent  as  final,  and 
therefore  he  should  have  had  proper  notice  to  enable  him  to  confer  with 
them  on  the  propriety  of  the  proposed  change  in  the  award. 

M.  C.  Cameron  obtained  a rule  nisi  to  set  aside  the  award 
in  this  case,  on  the  ground  of  misconduct  in  the  arbitrators,  in 
disregarding  the  evidence  given  of  the  value  of  the  land  which 
they  were  chosen  to  estimate  ; in  making  their  award  in  the 
absence  of  the  third  arbitrator,  Mr.  Harland;  and  in  award- 
ing costs  against  Mr.  McDonald,  one  of  the  parties,  when  it 
had  been  agreed  between  the  said  arbitrators  that  such  costs 
should  not  be  awarded  against  him;  and  because  the  arbitra- 
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tors  had  awarded  an  unfair  value  for  the  land  of  Mr.  Presant, 
the  other  party  to  the  submission. 

Connor , Q.  C.,  shewed  cause,  and  cited  Little  v.  Newton, 

2 M.  & Gr.  351 ; Wade  v.  Dowling,  4 E.  & B.  50 ; Wright  v. 
Graham,  3 Ex.  131 ; In  re  Hall  and  Hinds,  2 M.  & Gr.  847 ; 
Phillips  v.  Evans,  12  M.  & W\  309. 

M.  C.  Cameron , contra,  cited  In  re  Pering  and  Keymer, 

3 A.  & E.  245. 

The  facts  of  the  case  fully  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  reference  was  to  two  arbitrators,  Messrs.  Harland 
and  George,  with  power  to  them  to  appoint  a third ; and  the 
three  or  any  two  of  them,  were  to  make  their  award  by  the 
1st  of  January,  1857,  or  by  such  time  as  should  be  appointed 
by  any  two  of  the  arbitrators. 

The  subject  referred  was,  what  sum  of  money  should  be 
paid  by  Mr.  Presant  to,  Mr.  McDonald,  and  by  what  instal- 
ments, as  the  difference  in  value  between  certain  town  lots 
in  Guelph,  which  Mr.  McDonald  was  to  convey  to  Mr. 
Presant,  and  the  value  of  a much  smaller  portion  of  Mr. 
Presant’s  land  in  Guelph/which  Mr.  McDonald  desired  to 
be  allowed  to  occupy  for  a road  leading  from  his  own  pro- 
perty through  that  of  Mr.  Presant. 

The  costs  of  the  submission,  reference  and  award,  were 
to  be  in  the  discretion  of  the  arbitrators. 

Thomas  Saunders,  Esquire,  was  appointed  the  third  arbi- 
trator. The  time  was  enlarged  to  the  2nd  of  February, 
1857,  and  on  the  19th  of  January  Mr.  Saunders  and  Mr. 
George  made  an  award. 

The  submission  was  contained  in  a sealed  agreement, 
executed  by  both  parties,  drawn  up  with  much  more  than 
ordinary  care,  in  which  the  objects  of  the  reference  were 
set  forth  at  great  length,  very  particularly  and  precisely. 
Every  one  who  reads  this  submission  must  admit  that  both 
parties,  if  they  took  the  trouble  to  read  it,  must  have  exe- 
cuted it  under  the  conviction  that  the  exchange  was  by  no 
means  an  even  one,  and  that  a considerable  amount  would 
be  found  to  be  coming  to  Mr.  McDonald,  as  the  difference 


86 


QUEEN’S  BENCH,  MICHAELMAS  TERM,  21  VIC. 


in  his  favour  between  the  value  of  the  land  he  was  to  give 
up  to  Presant,  and  the  land  which  Presant  was  to  relinquish 
for  the  purpose  of  the  intended  road  ; for  the  agreement  pro- 
vides that  the  arbitrators  are  to  fix  the  amount  of  the  differ- 
ence in  value  which  shall  be  paid  to  said  J.  A.  McDonald, 
and  shall  direct  in  what  manner  and  proportions  the  amount 
of  the  said  difference  shall  be  paid,  secured  and  satisfied  to 
him,  his  executors  and  administrators.  And  in  the  agree- 
ment it  is  also  expressly  provided  that  the  difference,  what- 
ever it  may  be,  which  Mr.  McDonald  is  to  receive,  shall 
be  secured  to  him  on  the  same  terms  and  conditions  as 
those  which  the  said  McDonald  “ shall  prescribe  for  his 
intended  public  sale  of  lots  composed  of  the  subdivision  of 
park  lot  No.  3 in  division  F.  aforesaid,  in  the  township  of 
Guelph.” 

It  is  sworn  by  Mr.  Presant,  in  an  affidavit  now  filed  by 
him,  that  before  this  submission  he  had  asked  from  Mr. 
McDonald  £100,  as  a difference  in  value,  to  which  he  con- 
sidered he  would  be  entitled  on  an  estimate  of  the  relative 
value  of  the  property  to  be  given  up  by  them;  and  that 
when  they  afterwards  agreed  to  refer  the  matter  to  arbitra- 
tion, he  did  not  know  that  the  agreement  which  he  executed 
was  so  drawn  up  as  to  provide  only  for  naming  the  sum  that 
should  be  paid  to  Mr.  McDonald,  assuming  thereby  that  the 
difference  would  be  certainly  found  in  his  favour. 

A statement  of  that  kind  is  not  to  be  readily  admitted  by 
a court,  in  acting  upon  an  agreement  drawn  up  by  a profes- 
sional man  in  terms  so  plain  as  this  is,  and  signed  by  Mr. 
Presant  in  a hand  which  does  not  shew  him  to  be  a man 
illiterate  and  unused  to  business.  But  however  the  fact 
may  be  in  that  respect,  the  three  arbitrators  met  under  that 
submission,  and  having  received  evidence  and  inspected  the 
different  parcels  of  land,  which  they  must  have  been  well 
able  to  value,  two  of  them,  it  appears — that  is  Mr.  George 
and  Mr.  Saunders — came  to  the  conclusion  that  the  land  to 
be  given  up  by  Presant  for  the  road  was  worth  £260,  and 
that  the  lots  of  land  which  McDonald  was  to  convey  to  him 
were  worth  but  £210,  and  they  determined  to  award  that 
the  difference,  £50,  should  be  paid  by  Mr.  McDonald  to 
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Presant,  and  that  the  costs  of  the  reference  and  award  should 
be  borne  equally  by  the  parties. 

The  third  arbitrator,  Mr.  Harland,  it  appears,  did  not 
agree  to  that  award,  and  said  that  he  would  not. 

The  other  two  arbitrators,  when  they  made  known  their 
decision,  and  desired  to  have  an  award  drawn  up,  were  told 
that  it  was  inconsistent  with  the  terms  of  the  submission, 
and  that  they  could  not  award  any  sum  to  be  paid  by  Mc- 
Donald to  Presant.  They  reconsidered  their  decision  in  con- 
sequence, and  remodelled  their  award,  declaring  that  they 
found  the  land  which  was  to  be  given  up  by  Mr.  McDonald 
exceeded  in  value  the  right  of  way  to  be  conceded  by  Pre- 
sant, by  the  sum  of  one  shilling,  which  sum  they  awarded 
that  Presant  should  pay  to  Mr.  McDonald.  And  they  directed, 
further,  that  Mr.  McDonald  should  pay  all  the  costs  of  the 
reference  and  award,  which  costs  they  fixed  at  <£70  10s.  It 
is  candidly  explained  by  the  two  arbitrators,  that  when  they 
found  they  could  not  award  £50  in  favor  of  Presant,  as  they 
had  intended,  they  changed  their  direction  as  to  costs,  and 
threw  them  altogether  upon  the  other  party. 

The  affidavits  as  to  the  reasonableness  of  the  valuation  are 
extremely  inconsistent  with  each  other.  Before  we  read 
those  on  the  part  of  Presant,  we  could  not  but  apprehend 
that  the  two  arbitrators  who  made  the  award  must  have 
proceeded  upon  some  erroneous  principle  in  making  up  the 
estimate.  Their  known  characters  and  intelligence  must 
give  us  every  assurance  that  they  undoubtedly  desired  to 
do  what  was  just,  and  believed  they  had  done  so  ; and  the 
affidavits  filed  in  support  of  their  valuation  certainly  do 
contain  strong  statements  in  favour  of  the  opinion  which 
they  have  given  upon  the  question  of  comparative  value. 
This  being  so,  we  can  only  look  upon  it  as  a case  of  opposing 
testimony  and  opinions  upon  a point  on  which  we  have  no 
right  to  interfere,  unless  the  amount  were  much  larger  than 
it  is,  and  unless  we  could  clearly  see  that  the  amount  was  so 
outrageously  excessive  as  to  do  violence  to  common  sense. 

There  remains  yet  to  be  disposed  of  the  complaint  against 
this  award,  that  it  was  made  by  two  only  of  the  three  arbi- 
trators in  the  absence  of  the  third,  and  without  giving  him 
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notice  of  their  meeting  at  which  the  award,  as  ultimately 
settled  by  the  two,  was  agreed  upon. 

No  doubt,  whenever  an  award  is  to  be  made,  as  in  this 
case,  by  three  arbitrators,  or  any  two  of  them,  all  must  be 
called  together,  and  must  have  an  opportunity  of  conferring, 
and  all  must  hear  the  evidence,  though  the  award  may  be 
made  by  the  majority  when  they  are  unable  to  agree. 

That  is  the  course  always  intended  to  be  followed,  for 
though  the  submission  states  that  the  award  may  be  made 
by  three  arbitrators,  or  any  two  of  them,  that  does  not  mean 
that  two  may  proceed  without  notice  to  the  third. 

But,  on  the  other  hand,  when  one  of  the  arbitrators,  on 
being  properly  notified,  refuses  to  attend,  or  pays  no  atten- 
tion to  the  summons,  or  when,  having  attended  on  one  or 
more  occasions,  he  declares  that  he  will  attend  no  more,  either 
because  he  cannot  concur  in  the  views  taken  by  the  others, 
or  for  any  other  cause,  then  the  others  may  proceed  without 
him,  and,  as  we  take  the  law  to  be,  need  not  give  him  notice 
of  their  meetings,  after  he  has  unequivocally  declared  that 
he  will  take  no  further  part. 

In  support  of  the  objection  to  this  award  which  we  are 
now  considering,  the  case  of  Pering  and  Keymer  (3  A.  & E. 
245)  has  been  cited.  But  ifc  is  not  in  point  upon  the  present 
occasion,  though  it  has  a material  bearing  upon  this  objection, 
for  the  decision  turned  upovV  a peculiarity  in  that  case  which 
is  not  to  be  found  in  the  present.  There  one  of  three  arbi- 
trators, finding  himself  unable  to  agree  with  the  others,  told 
them  he  would  have  nothing  more  to  do  with  the  matter ; 
but  having  received  in  some  way  an  intimation  of  what  they 
intended  to  award,  he  sent  in  to  them  some  written  objec- 
tions ; but  the  other  two,  without  considering  these  objections, 
went  on  and  made  their  award.  The  court  said  that  the  two 
arbitrators  had  not  treated  the  declaration  of  the  other  arbi- 
trator, that  he  would  have  nothing  to  do  with  the  matter,  as 
final,  and  that  having  got  into  communication  with  him 
again  upon  the  matter,  they  were  bound  to  hear  what  he 
had  to  say  in  support  of  his  objections. 

Now,  in  the  case  before  us,  Mr.  Harlan d,  who  is  since 
dead,  has  made  an  affidavit  that  he  heard  all  the  evidence, 
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and  attended  all  the  meetings  but  the  last.  He  then,  after 
stating  the  principle  upou  which  the  other  arbitrators  seemed 
determined  to  proceed  in  making  their  estimate,  and  his 
objection  to  it,  adds  that  at  the  last  meeting  of  the  three  ar- 
bitrators upon  the  matter  referred,  it  was  decided  that  all 
costs  should  be  borne  in  equal  proportions  by  the  said  parties, 
and  that  he  did  not  attend  upon  a subsequent  occasion,  when 
the  decision  in  that  and  other  respects  was  changed,  nor  did 
he  concur  in  the  same.  Whether  he  had  or  had  not  received 
notice  to  attend  at  the  meeting  at  which  the  arbitrators  al- 
tered their  decision,  to  which  he  declared  he  would  not  as- 
sent, he  does  not  state. 

One  of  the  other  arbitrators,  Mr.  George,  swears  that 
while  he  and  Mr.  Saunders  were  under  the  impression  that 
they  could  award  a sum  to  be  paid  to  Mr.  Presant,  they 
stated  in  presence  of  Mr.  Harland  their  conviction  that  the 
right  of  way  was  worth  <£260,  and  the  lots  to  be  conveyed 
to  Presant  by  McDonald  worth  £210,  and  therefore  that  £50 
should  be  awarded  in  favour  of  Presant,  and  each  party 
should  pay  half  of  the  costs,  and  that,  if  they  had  had  the 
power,  to  do  so,  the  award  would  have  been  to  that  effect. 

In  this  opinion,  he  says,  Harland  di4  not  concur,  and  gave 
them  to  understand  he  would  not  join  in  any  award  adverse 
to  the  said  McDonald;  and  after  finding  what  their  determi- 
nation was,  from  what  passed,  “ I considered,”  Mr.  George 
swears,  “ that  he  did  not  intend  further  to  interfere  with  the 
matter.” 

“ Upon  consulting  counsel  with  reference  to  making  the 
award,”  Mr.  George  adds,  “ we  learned  that  we  had  no 
power  to  award  any  sum  in  favour  of  the  said  Presant,  and 
then,  after  taking  steps  to  notify  the  said  Harland  of  our 
intention  to  meet,  the  said  Thomas  Saunders  and  myself,  at 
a meeting  subsequently  held,  concurred  in  and  published  the 
award  as  it  now  stands.”  It  is  to  be  remarked  of  this  affi- 
davit that  Mr.  George  does  not  say  that  steps  were  taken  to 
notify  Mr.  Harland  of  any  particular  day  on  which  they 
intended  to  meet,  nor  that  they  were  to  meet  for  the  pur  • 
pose  of  making  an  award  very  materially  differing  from 
that  which  he  had  heard  them  say  they  had  resolved  upon 
6 16,  u.  c.  Q.  B. 


90  queen’s  bench,  michaelmas  term,  21  vie. 

at  the  meeting  of  the  three,  and  which  he  had  entirely  dis- 
sented from. 

Mr.  Saunders,  the  other  arbitrator  concurring  in  the  award 
has  made  an  affidavit  in  precisely  the  same  terms. 

There  is  also  an  affidavit  of  Mr.  Kingsmill,  in  which  he 
swears  that  he  sent  by  post  a written  notice  to  Mr.  Harland, 
that  the  time  for  making  the  award  had  been  enlarged  to  the 
2nd  of  February,  1857  ; and  he  adds,  “I  am  also  aware  that 
notice  was  sent  to  the  said  J ohn  Harland  of  the  intention  to 
meet  for  the  purposes  of  the  reference,  previous  to  the  meet- 
ing of  the  said  arbitrators,  Frederick  George  and  Thomas 
Saunders,  at  which  the  award  as  it  now  stands  was  finally 
decided  upon  and  published. *’ 

Mr.  Kingsmill,  who  served,  or  rather  posted  the  notices  of 
of  enlargement,  only  swears  that  he  is  aivare  that  notice  was 
sent  to  Harland  of  the  intention  to  meet  for  the  purpose  of 
the  reference.  He  gave  us  no  copy  of  that  notice,  as  he  did 
of  the  other,  because  he  did  not  send  it,  or  at  least  he  does  not 
say  he  did,  nor  does  he  tell  us,  nor  are  we  in  any  other  way 
informed,  whether  it  was,  what  it  certainly  ought  to  have 
been,  a notice  of  a meeting  for  a particular  day,  and  for 
the  purpose  of  reconsidering  and  altering  the  terms  of 
their  intended  award.  Unless  it  was  a notice  of  that 
kind  it  was  not  a sufficient  notice.  By  sending  him 
word  that  they  intended  to  meet  again  for  the  purposes  of  the 
reference,  they  shewed,  as  the  court  said  the  two  arbitrators 
shewed  in  the  case  of  Pering  v.  Keymer  (3  A.  & E.  24<5),  that 
they  did  not  treat  his  declaration  that  he  would  not  agree 
with  them  as  final ; and  they  ought  to  have  given  him  notice 
of  their  intention  to  meet  at  a certain  day  and  place,  and 
should  also  have  made  him  aware  that  they  had  abandoned 
the  intention  of  making  that  award,  which  he  had  declared 
he  would  not  agree  to,  and  should  have  given  him  an  oppor- 
tunity of  conferring  with  them  upon  the  propriety  of  making 
that  party  pay  all  the  costs  in  whose  favourthey  were  making 
an  award. 

He  might  have  failed  in  changing  their  minds,  and  he 
might  have  declined  attending  after  he  had  a full  knowledge 
of  the  change  in  their  course,  and  of  the  day  on  which  they 
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intended  to  meet  and  reconsider  the  matter,  but  it  should  be 
shewn  that  at  least  he  did  know  what  they  proposed  to  do, 
and  had  an  opportunity  of  discussing  the  propriety  of  their 
proposed  award  with  them. 

They  were  not  at  liberty  to  conclude,  because  he  would 
not  agree  to  an  award  that  Mr.  McDonald  should  pay 
£50,  that  he  would  not  agree  to  an  award  that  he  should 
pay  one  shilling,  or  that  he  would  not  be  able  to  convince 
them  that,  because  by  the  terms  of  the  submission  they 
were  precluded  from  awarding  nothing  to  Mr.  McDonald, 
that  was  no  satisfactory  reason  for  making  such  an  award  as 
gave  him  nothing  in  effect,  and  at  the  same  time  made  him 
pay  all  the  costs  of  the  reference,  which  was  necessary  for  the 
purpose  of  both  parties,  and  thus  take  from  him  much  more 
than  they  had  awarded  him.  The  other  arbitrators  might 
have  convinced  Mr.  Harland  that  that  was  just,  in  which 
case  he  would  probably  have  executed  the  award  with  them, 
and  if  they  had  failed  in  that,  they  could  then  with  strict 
propriety  have  executed  it  alone ; but  looking  at  the  pro- 
ceeding as  it  did  take  place,  we  think  it  was  contrary  to  the 
rules  which  courts  of  justice  have  laid  down,  and  consistently 
acted  upon,  as  being  necessary  for  insuring  both  parties  to 
a reference  a full  and  lair  opportunity  of  being  heard,  and  of 
having  the  judgment  of  those  persons  to  whom  they  have  sub- 
mitted the  case.  And  it  is  material  to  be  considered  that 
Mr.  Harland  was  the  arbitrator  chosen  by  Mr.  McDonald. 
Mr.  Harland  being  dead,  there  can  be  no  reference  back  to 
the  same  arbitrators ; and  indeed,  under  the  circumstances, 
that  course  could  at  any  rate  not  properly  be  taken,  because 
the  judgment  of  a majority  has  been  formed  and  made  known, 
and  there  would  be  no  use  in  referring  the  case  back  to  them. 

The  award  must  be  set  aside,  but  without  costs. 

Rule  absolute. 
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Auger  v.  The  Ontario,  Simcoe  and  Huron  Railroad 
Union  Company. 

O.  S.  & H.  R.  R.  Co, — Obligation  to  fence — Pleading — Notice  to  fence. 

Declaration , against  the  Ontario,  Simcoe  and  Huron  Railway  Company, 
alleging  that  the  plaintiff’s  horses  were  lawfully  upon  certain  land 
belonging  to  one  M.,  out  of  which  the  defendants  had  taken  a strip 
for  their  road  ; that  the  proprietor  of  said  lands  desired  them  to  fence 
off  the  land  so  taken  from  his  land,  yet  defendants  neglected  to  do  so, 
by  means  whereof  the  plaintiff’s  horses,  then  being  upon  said  land, 
escaped  therefrom  on  to  the  railway,  and  were  killed  by  the  train. 

Held , on  demurrer,  declaration  bad,  as  it  was  not  averred  that  the  horses 
were  on  the  land  with  the  consent  of  the  owner,  and  defendants  therefore 
were  not  liable. 

Upon  the  trial  it  appeared  that  M.’s  land,  from  which  the  plaintiff’s  horses 
got  upon  the  track,  was  altogether  uninclosed , but  that  they  were  there  by 
M.’s  consent,  the  plaintiff  having  agreed  to  pay  her  a small  sum  for  their 
pasturage.  Held,  that  the  company  were  not  liable. 

A notice  to  fence,  given  by  letter  written  to  M.’s  son,  who  acted  for  her  in 
such  matters,  to  the  superintendent  of  the  company — Held,  sufficient. 

Declaration — That  after  the  passing  of  the  12  Vic.,  ch. 
196,  and  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendants,  as  hereinafter  mentioned,  the 
plaintiff’s  horses  were  lawfully  grazing,  being,  and  running 
at  large  upon  a certain  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  county  of  Simcoe  : that  after  the  passing 
of  the  said  act,  and  before  the  committing  of  the  said  grie- 
vances, the  defendants  had  laid  out  and  constructed  their 
road,  and  had  passed  through  the  said  piece  or  parcel  of 
land  aforesaid ; and  for  the  purpose  of  making  a portion  of 
the  said  railway,  and  for  the  use  of  the  same,  took  of  the 
said  piece  or  parcel  of  land  a certain  portion  or  strip, 
extending  across  the  said  piece  or  parcel  of  land  from 
one  side  thereof  to  the  other,  of  the  width  required  for 
the  said  railway : that  long  before  the  committing  of  the 
said  grievances  the  said  railway  had  been  and  was  finished 
and  completed,  and  in  operation,  and  divers  engines,  loco- 
motives, arid  cars  of  the  defendants  had  been  and  were 
in  and  upon  the  said  railway,  running,  passing  and 
repassing  continually  and  at  all  times  : and  the  plaintiff 
further  saith,  that  after  the  defendants  had  so  taken  the 
said  portion  or  strip  of  land  for  the  use  of  the  said  railway, 
and  had  laid  the  same  open  as  aforesaid,  and  after  the  said 
railway  had  been  and  was  completed  and  after  the  said 
engines,  locomotives,  and  cars  had  been  for  the  period  afore- 
said running,  passing  and  repassing,  and  before  the  commit- 
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ting  of  the  said  grievances,  the  proprietor  of  the  said  piece 
or  parcel  of  land  desired  the  defendants  the  said  strip  or 
portion  of  land,  and  the  said  track  or  railway,  so  far  as  it  ex- 
tended across  the  said  piece  or  parcel  of  land,  to  separate 
and  keep  continually  separated  from  the  remainder  of  the 
said  piece  or  parcel  of  land  which  adjoined  thereto,  with  good 
and  sufficient  posts,  rails,  hedges,  ditches,  mounds  or  other 
fences;  yet  the  defendants  did  nol,  within  a reasonable  time 
after  they  were  so  requested  as  aforesaid,  nor  at  any  time 
before  or  afterwards,  make  or  construct  such  fences  as 
aforesaid,  nor  did  nor  would  separate  nor  keep  constantly 
separated  the  said  portion  or  strip  of  land,  railway  or  track 
from  the  residue  of  the  said  land  adjoining  thereto,  by  any 
means  or  in  any  manner  whatsoever,  but  wrongfully  and 
and  injuriously  neglected  and  refused  to  do  so  : by  means 
whereof  the  horses  of  the  plaintiff,  to  wit,  two  horses,  then 
grazing  and  being  upon  the  residue  of  the  said  piece  of 
land,  escaped  and  strayed  from  the  said  land  into  and  upon 
the  said  strip  or  portion  of  land,  being  a portion  of  the  said 
railway;  and  while  the  said  horses  were  so  strayed  as  afore- 
said into  and  upon  the  said  strip  of  land,  certain  locomotives 
and  cars  of  the  defendants  upon  the  said  railway,  under  the 
control  of  the  defendants,  ran  against  and  killed  the  said 
horses,  &c. 

The  defendant  was  allowed  to  plead  and  demur  to  the 
declaration.  The  ground  of  demurrer  assigned  was  that 
the  declaration  shewed  no  ground  of  action,  a person  who 
had  his  cattle  lawfully  on  another  man’s  land  not  having 
a right  to  sue  the  company  for  a breach  of  duty  towards  the 
owner  of  the  land. 

Me  Michael,  for  the  demurrer,  cited  Renaud  v.  Great 
Western  R.  W.  Co.,  12  U.  C.  R.  408. 

JD' Arcy  Boulton,  contra,  cited  Dolrey  v.  Ontario,  Simcoe, 
&c.,  R.  W.  Co..  11  U.  C.  R.  000 ; Marsh  v.  New  York  and 
Erie  R.  R.  Co,  14  Barb.  364. 

Robinson,  C.  J,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment on  the  demurrer.  The  declaration  rests  the  rkht  to 

O 

recover  entirely  upon  the  omission  of  the  defendants  to  fence 
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in  their  track,  but  that  can  only  give  a right  of  action  where 
the  cattle  killed  belonging  to  the  owner  of  the  land  are  upon 
his  land,  which  the  company  ought  to  have  fenced  off  from 
the  railway,  or  where  the  owner  of  the  cattle  has  them  on 
that  land  by  privity  with  the  owner  of  the  land  : that  is, 
with  his  leave.  The  case  of  Ricketts  v.  East  and  West 
India  Docks,  &c.,  R W.  Co.  (12  C.  B.  160)  fully  explains  this. 
What  is  stated  in  this  declaration  is  not  that  the  plaintiff’s 
cattle  were  on  the  land,  which  it  is  alleged  ought  to  have 
been  fenced  off  from  the  railway,  by  the  consent  of  the 
owner  of  the  land,  but  merely  that  they  were  lawfully 
there,  without  shewing  how  they  were  there  lawfully.  It 
may  be  that  the  plaintiff  means  that  they  had  a right  to  be 
at  large  generally,  as  horses  may  be  according  to  the  regu- 
lations of  particular  townships,  and  that  means  that  they 
have  a right  to  go  wherever  there  is  not  a lawful  fence  to 
confine  them ; but  that  would  not  constitute  a case  of  privity 
between  the  owner  of  the  horses  and  the  owner  of  the  land. 

The  effect  of  holding  the  company  liable  for  accidents 
(and  no  negligence  is  charged  against  them  here)  happening 
to  cattle  not  belonging  to  the  owner  of  the  land  against 
which  they  are  bound  to  fence,  nor  being  upon  his  land 
with  his  privity,  would  make  them  liable  for  accidents  to 
all  the  cattle  of  the  township,  if  they  strayed  from  a com- 
mon on  which  they  lawfully  were,  which  common  was  not 
fenced  off  from  the  railway,  although  the  company  would 
not,  by  anything  that  is  to  be  found  in  the  statute  12  Vic., 
ch.  196,  be  bound  to  fence  against  the  common. 

Judgment  for  defendant,  on  demurrer. 

At  the  trial  of  this  case,  before  Hagarty , J.,  the  facts 
appeared  as  follow.  The  proprietor  of  lot  26  in  Sun- 
nidale  had  given  permission  to  the  plaintiff  to  pasture  his 
horses  during  the  season  of  1857  on  her  lot,  through  which 
the  railway  passed:  other  persons  had  a similar  permission. 
The  plaintiff  agreed  to  give  her  the  price  of  the  making  of  a 
dress  for  the  privilege.  The  land  adjoining  the  railway  was 
all  open,  and  no  fences  separated  it  from  the  track.  The 
horses  were  killed  on  the  25th  of  May  last,  in  the  day  time, 
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having  come  from  the  land  where  they  were  grazing  to  the 
track.  The  train  was  stopped  in  order  to  get  the  horses  off 
the  track,  and  the  steam  whistle  was  sounded;  hut  the 
horses  ran  along  the  track  for  a quarter  of  a mile,  and 
were  then  run  over  and  killed. 

The  defendants  had  been  requested  by  the  son  of  the  pro- 
prietor of  the  lob,  as  he  stated,  in  November,  1856,  to  fence 
off  the  railway.  The  request  was  made  to  Mr.  Grant,  the 
superintendent  of  the  railway,  at  his  office,  by  addressing  a 
letter  to  him  at  the  office  of  the  defendants  in  Toronto,  and 
sending  it  through  the  post  office. 

The  defendants’  counsel  objected  at  the  trial  to  the  action, 
on  the  following  grounds  : — 

1st.  That  the  plaintiff,  not  being  the  owner  of  the  land, 
could  not  maintain  this  action. 

2ndly.  That  the  horses,  pasturing  in  an  open  piece  of 
ground  could  not  be  said  to  be  lawfully  there,  as  averred 
in  the  declaration. 

Srdly.  That  where  the  land  is  open  on  all  sides,  the  case 
is  not  one  to  which  the  statute  applies. 

4thly.  That  no  sufficient  demand  was  shewn  by  the  pro- 
prietor to  fence  the  land. 

The  learned  judge  left  the  case  to  the  jury,  on  the  statute, 
asking  them  to  say  whether  the  accident  was  the  result  of 
the  defendants’  breach  of  duty,  and  they  found  a verdict  for 
the  plaintiff,  and  £75  damages.  The  legal  questions  arising 
on  the  objections  were  withdrawn  from  the  jury,  and  reserved 
as  ground  of  nonsuit. 

McMichael  obtained  a rule  to  shew  cause  why  a nonsuit 
should  not  be  entered  according  to  the  leave  reserved,  or  for 
a new  trial : to  which  D'  Arcy  Boulton  shewed  cause. 

The  rule  and  demurrer  were  argued  at  the  same  time. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  not  alleged  that  the  defendants  wilfully  or  negligently 
drove  against  the  horses,  but  the  action  is  grounded  solely  on 
an  imputed  neglect  in  not  fencing  in  the  track;  and  the  ques- 
tion is,  whether  the  plaintiff,  under  the  circumstances  of  this 
case,  can  hold  the  defendants  liable  on  that  account. 
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The  defendants  have  pleaded  not  guilty,  by  statute,  as 
well  as  demurred  to  the  declaration,  and  we  have  to  consider 
the  legal  effect  of  the  evidence  taken  in  connexion  with  the 
pleadings. 

The  plaintiff’s  horses  seem  to  have  been  killed  not  quite 
accidentally,  but  by  the  negligence  of  the  defendants.  The 
evidence  shews  that  it  would  have  been  quite  easy  to  have 
avoided  running  over  them,  as  they  were  seen  plainly  and 
in  time  ; but  the  declaration  does  not  claim  damages  on 
account  of  any  such  negligence  or  improper  conduct  of  the 
defendants  in  running  their  train,  but  entirely  on  account 
of  the  omission  of  the  company  to  fence  ; and  when  we  look 
at  the  evidence  we  see  what  is  for  the  first  time  brought  out 
in  the  case,  and  did  not  appear  in  the  pleadings,  that  the 
horses  escaped  upon  the  track  from  open  uninclosed  land, 
adjoining  the  property  of  one  O’Connell,  who  had  allowed 
the  plaintiff,  for  a trifling  reward,  to  let  them  run  there  for 
the  season. 

But  that  land  of  O'Connell,  it  was  proved,  was  not  merely 
open  to  the  railway,  but  was  open  on  all  sides,  so  that  cattle 
could  come  into  it  and  go  from  it  at  pleasure  from  any  of  the 
adjoining  lands.  The  learned  judge  desired  the  jury  to  find 
whether  the  plaintiff’s  horses  escaped  out  of  O’Connell’s  land 
upon  the  railway  track,  or  whether  they  did  not  come  upon 
the  track  from  the  land  of  some  other  proprietor,  as  it  was  a 
mile  or  so  distant  from  O’Connell’s  property  that  they  were 
killed. 

The  jury  did  not  declare  how  they  found  that  fact  to  be, 
but  merely  found  generally  for  the  plaintiff. 

If  the  horses  were  found  by  the  jury  to  have  been  on 
O’Connell’s  property  with  her  license,  and  to  have  escaped 
from  thence  on  the  railway  and  been  killed,  then  the  plaintiff, 
I think  (if  there  had  been  no  demurrer  in  this  case),  must 
have  prevailed  in  the  action  : that  is,  if  the  jury  were  also 
satisfied  that  the  defendants  were  notified  to  fence  by  the 
owner  of  the  land  on  which  the  cattle  were  pasturing  with 
license,  and  had  neglected  to  fence:  both  which  were  proved, 
we  think,  in  this  instance,  for  the  son  of  Mrs.  O’Connell,  who 
owned  the  lot,  acted  in  such  matters  for  his  mother,  and  a 
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notice  by  him  would  be  sufficient.  We  do  not  consider  that 
it  can  be  denied  that  the  defendants  had  sufficient  notice, 
under  the  statute,  to  oblige  them  to  separate  their  track  by 
a good  fence  from  O’Connell’s  property  ; and  the  consequence 
of  that  would  be,  that  if  forwant  of  their  complying  with  the 
notice  the  horses  of  the  owner  of  the  land  had  got  upon  the 
track,  and  been  killed  or  injured,  the  company  would  be 
liable,  and  so  also  would  they  be  liable  for  the  horses  of  any 
person  being  injured  by  their  locomotives,  in  consequence  of 
the  want  of  a fence,  who  was  in  privity  with  the  owner  of 
the  land,  that  is,  occupying  it  by  his  license.  But  this  land 
of  Connell’s  was  open  to  the  whole  world ; it  did  not  merely 
lie  uninclosed  where  it  was  contiguous  to  the  railway,  but 
was  altogether  open  on  each  side,  so  that  the  cattle  of  any 
and  every  person  might  resort  there  if  they  pleased. 

Under  such  circumstances,  although  there  was  some  eyi- 
dence  of  what  probably  would  never  have  been  heard  of  if 
this  loss  had  not  occurred — namely,  that  Mrs.  O’Connell 
was  to  have  a new  dress  from  the  plaintiff  for  letting  the 
horses  run  from  snow  to  snow,  in  fields  that  were  in  fact 
lying  open  to  every  body’s  horses — yet  it  cannot  be  said 
that  the  plaintiff,  because  he  chose  to  put  his  cattle  into 
a field  thus  lying  open,  would  have  any  remedy  for  their 
loss  against  the  owner  of  the  land,  nor  can  he,  in  our 
opinion,  be  recognized  as  having  any  claim  against  the 
company. 

The  fact  that  the  plaintiff  agreed  to  pay  a nominal  sum 
for  a privilege  that  others  enjoyed  for  nothing,  has  not  the 
effect,  we  think,  of  making  him  such  an  occupier  of  the  land 
within  the  meaning  of  the  act  as  the  company  are  bound  to 
fence  against. 

We  think  a nonsuit  should  be  entered. 

Rule  absolute  (a). 

(a)  See  Reelfield  on  Railways,  rn  merican  work  very  lately  puhlirhed, 

pages  363,  374. 
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Hanscome  v.  Cotton. 

Actionby  indorsee  against  indorser— New  trial  granted  as  to  indorser  only— 
Effect  of  maker's  name  being  signed  without  authority— Estoppel . 

In  an  action  by  indorsee  against  maker  and  indorser,  a verdict  was  found 
in  favour  of  the  maker,  on  the  ground  that  his  name  had  been  signed  to 
the  note  without  authority,  and  against  the  indorser  ; and  a new  trial 
was  granted  as  to  the  indorser  only.  Held , that  the  jury,  at  such  trial, 
were  rightly  directed  that  the  fact  of  the  maker’s  name  having  been  used 
without  authority,  was  a fact  material  for  them  to  consider,  in  connexion 
with  other  evidence  offered  to  shew  that  the  plaintiff  took  the  note  with 
knowledge  of  the  circumstances. 

Quaere,  as  to  how  far  an  indorser  is  estopped  from  denying  the  maker’s 
signature. 

Action  on  a promissory  note,  for  £375,  by  the  indorsee 
against  the  maker  and  indorser. 

The  pleadings  in  this  case  are  stated  in  15  U.  C.  R.  42, 
where  it  will  be  seen  that  the  jury  having  found  in  favour 
of  the  maker,  on  the  ground  that  his  name  had  been 
signed  to  the  note  by  one  Anderson,  as  his  agent,  without 
authority,  and  against  the  indorser,  a new  trial  was  granted 
as  to  the  indorser  only,  leaving  the  verdict  for  the  maker 
to  stand. 

At  the  last  trial,  at  Toronto,  before  Draper , C.  J.,  against 
the  indorser  only,  the  jury  found  for  the  defendant 

J.  Duggan  obtained  a rule  nisi  for  a new  trial,  on  the 
law  and  evidence,  and  for  misdirection,  in  directing  the  jury 
that  the  note  having  in  fact  no  maker,  James  Cotton’s  name 
having  been  put  to  it  as  maker  by  Anderson  without  his 
authority,  and  the  plaintiff  having  in  consequence  failed  in 
his  action  as  against  him,  was  a fact  in  this  case  material  for 
them  to  consider,  for  it  so  appeared  that  the  defendant, 
Robert  Cotton,  was  charged  as  indorser  of  a note  which  had 
been  found  to  be  in  fact  no  note ; and  also  in  submitting  to 
the  jury  whether  Robert  Cotton  got  any  consideration  for 
indorsing,  and  whether  under  all  the  circumstances  there 
could  be  a verdict  for  the  plaintiff. 

Robinson,  C.  J. — The  4th,  5th  and  6th  pleas  of  defendant 
Robert  Cotton  were  those  on  which  his  defence  rested,  and  I 
think  they  were  made  out  in  evidence.  The  case  has  been 
several  times  tried,  once  before  me,  and  former  juries  have 
found  in  the  plaintiffs  favour,  but  against  evidence,  as  it 
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appeared  to  me  on  the  occasion  on  which  I tried  the  case  ; 
and  I think  I am  correct  in  saying  that  the  same  view  of 
the  case  was  taken  by  the  judges  who  presided  upon  the 
other  trials. 

Upon  reading  the  evidence  in  this  case  on  the  last  trial, 
I think  it  would  have  been  strange  if  the  jury  had  come  to 
any  other  conclusion  than  that  Anderson  had  knowingly 
made  this  note  in  James  Cotton’s  name  without  his  express 
authority,  and  equally  without  any  implied  authority,  by  his 
position  or  otherwise.  He  admitted  that  this  was  the  first 
occasion  of  his  having  made  that  use  of  James  Cotton’s 
name;  the  indorsement,  however,  by  Robert  Cotton  was  in 
his  own  handwriting,  being  intentionally  put  by  him  upon 
this  note  while  it  had  yet  no  signature  to  it,  with  the  intent 
that  his  brother,  James  Cotton,  might  sign  it  as  maker,  and 
fill  it  up  for  such  sum  as  he  might  desire,  in  order  to  raise 
money  for  carrying  on  their  business.  Such  confidence  is 
not  unfrequently  placed  in  others  by  persons  who  indorse 
in  blank,  and  it  is  well  known  to  be  no  defence  for  them  to 
urge  that  the  note  had  no  maker’s  name  to  it  when  they 
signed  it;  but  then,  in  such  cases,  the  note  is  afterwards 
signed  by  that  person  as  maker  for  whose  accommodation 
the  other  had  indorsed  in  blank.  Here  it  was  proved,  and 
the  jury  have  found,  that  the  fact  was  otherwise,  for  that 
Anderson,  taking  improper  advantage  of  the  fact  of  this 
blank  coming  into  his  possession,  put  James  Cotton’s  name 
to  it  as  maker,  notin  the  fair  course  of  transacting  Cotton’s 
business  (if  that  alone  would  have  been  sufficient),  but  to 
serve  a purpose  of  Anderson’s  own. 

That  was  a fact  in  the  case,  as  the  verdict  in  James 
Cotton’s  favour  had  established  ; and  the  learned  Chief 
Justice  of  the  Common  Pleas  was  correct  in  saying  that  it 
was  a material  fact,  because  it  laid  a foundation  for  and 
gave  force  to  the  other  evidence,  brought  for  the  purpose 
of  proving  that  the  plaintiff,  who  was  suing  on  this  note  as 
indorsee,  took  this  note  with  a knowledge  of  the  circum- 
stances, which  is  alleged  in  one  of  the  pleas.  Unless  he  did 
so,  or  took  the  note  when  over-due,  or  without  giving  con- 
sideration for  it,  the  defence  would  not  avail,  because  un- 
doubtedly, as  Mr.  Duggan  has  contended,  if  the  maker’s 
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name  to  the  note  had  been  forged,  that  would  not 
prevent  the  indorser  from  being  liable  to  an  indorsee  who 
took  the  note  innocently  and  for  value.  I am  persuaded 
that  there  could  have  been  no  misdirection  to  the  jury  on 
that  point ; and  the  evidence  was  so  convincing,  I think,  to 
establish  the  truth  of  the  special  pleas,  that  we  should  be 
assisting  in  carrying  on  a fraud,  rather  than  advancing  the 
ends  of  justice,  if  we  were  to  set  aside  the  verdict  which  has 
been  given  for  the  defendant  Robert  Cotton. 

Burns,  J. — The  case  now  going  to  the  jury  upon  the 
note  as  against  the  indorser,  with  a judgment  in  favour  of 
the  other  defendant,  who  was  said  to  be  the  maker,  on  the 
ground  that  he  never  did  make  the  note,  does,  as  remarked 
by  the  learned  Chief  Justice  of  the  Common  Pleas,  present 
a novel  feature,  and  he  simply  called  the  attention  of  the 
jury  to  the  fact.  There  is  no  denying  the  fact,  but  the 
question  is  this,  whether,  notwithstanding  that  fact,  the 
learned  Chief  Justice  was  bound  to  tell  the  jury  that  the 
defendant  Robert  Cotton  was  estopped  from  shewing  that 
the  bill  which  he  indorsed  had  in  truth  no  maker’s  name 
to  it.  On  the  pleadings  he  was  notbound  todoso.  Mr.  Taylor, 
in  his  work  on  Evidence,  page  681,  says,  “It  was  long  the 
prevailing  opinion  in  Westminster  Hall  that  theindorsement 
of  a bill  of  exchange  also  operated  as  an  estoppel  on  the 
indorser  to  deny  any  of  the  preceding  signatures.  This  last 
doctrine,  however,  has  lately  been  questioned  by  the  Court 
of  Exchequer;  and  though  an  indorsee  who  sues  an  indorser 
may  doubtless  be  saved  the  necessity  of  proving  the  prior 
indorsements,  by  alleging  in  the  declaration  that  the  defen- 
dant indorsed  a bill  purporting  to  be  drawn  by  the 
draper  and  indorsed  by  him  to  the  defendant;  yet  if  he 
chooses  to  aver  positively  that  the  bill  was  drawn  by  a certain 
person,  it  seems  that  the  defendant  is  still  competent  in 
law  to  deny  that  fact,  though  his  indorsement  is  cogent 
and  almost  irresistible  evidence  of  its  truth.”  Armani  v. 
Castrique  (13  M.  & W.  443).  I refer  also  to  Farr  v.  Ward 
(2  M.  & W.  844),  where  Mr.  Baron  Parke  says  that  he  does 
not  say  it  is  so,  that  a holder  of  a bill  which  had  been  ac- 
cepted in  blank,  and  of  which  the  drawer’s  name  had  been 
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forged,  might  sue  and  the  acceptor  be  estopped.  See  also 
Bull., IN’.  P.  2T0,  where  it  is  said  that  though  an  acceptance 
is  jprima  facie  an  admission  of  the  handwriting  of  the  drawer, 
in  action  against  the  acceptor,  it  isno£  conclusive  so  as  to  pre- 
vent him  from  proving  the  contrary. 

There  was  no  misdirection  of  the  learned  Chief  Justice  ; 
and  the  question  for  the  jury  was,  whether  the  plaintiff 
knew  the  facts — namely,  that  the  defendant  Robert  Cotton 
had  indorsed  notes  in  blank,  that  his  brother  might  use 
them  as  he  pleased  by  himself  becoming  the  maker,  and  that 
the  brother’s  clerk  made  use  of  one  of  such  blank  indorse- 
ments by  drawing  a note  in  the  name  of  James  Cotton, 
which  he  was  not  authorized  to  do  in  any  way — and  whether 
the  plaintiff  was  an  innocent  holder  of  the  note.  There  is 
no  fault,  I think,  to  be  found  with  the  finding  of  the  jury. 

McLean,  J.,  concurred. 

Rule  refused. 


Shaw  et  al.  v.  Crawford. 

Defendants  endorsed  to  the  plaintiff’s  a note,  made  by  one  P.,  for  £125,  due 
on  the  13th  of  May,  1857.  On  the  13th  of  April  P.  executed  to  the  plain- 
tiffs a mortgage,  payable  on  the  1st  of  November,  1857,  for  a sum  includ- 
ing the  amount  of  the  note  ; but  it  was  expressly  agreed  in  the  mortgage 
that  it  should  “ operate  and  take  effect  as  a collateral  security  only.” 

Held,  that  the  plaintiffs  might  sue  upon  the  note  when  it  fell  due,  although 
the  mortgage  was  not  yet  payable. 

This  was  an  action  to  recover  the  sum  of  £125,  being  the 
amount  of  a promissory  note,  dated  the  10th  of  February, 
1857,  made  by  one  William  Polley,  payable  to  the  order  of 
defendant,  three  months  after  date,  and  endorsed  by  de- 
fendant to  the  plaintiffs. 

The  defendant  pleaded  as  follows  : — 1.  That  after  the 
making  of  the  note,  and  before  the  commencement  of  this 
suit,  and  while  the  plaintiffs  were  the  holders  thereof,  it  was 
agreed  between  the  plaintiffs  and  William  Polley,  without 
the  defendant’s  consent,  that  in  consideration  of  the  said 
William  Polley's  executing  and  delivering  a certain  mort- 
gage to  the  plaintiffs  on  certain  real  property  of  the  said 
William  Polley,  and  entering  into  a certain  covenant  in  the 
said  mortgage  contained,  to  pay  to  the  plaintiffs  a certain 
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sum  of  money  in  said  mortgage  mentioned,  which  said  sum 
included  the  amount  of  said  note,  with  other  claims  of  the 
plaintiffs  against  said  William  Polley — the  said  plaintiffs 
should  forbear  and  give  time  for  the  payment  of  the  said 
note  to  the  said  William  Polley  for  the  period  of  a year;  and 
in  pursuance  of  said  agreement  said  William  Polley  did 
afterwards,  and  before  the  commencement  of  this  suit,  exe- 
cute and  deliver  to  the  plaintiffs  a mortgage  on  said  real 
property,  and  entered  into  a covenant  to  pay  said  note,  with 
other  sums  due  from  said  Polley  to  the  plaintiffs;  and  the 
plaintiffs  accepted  and  received  said  mortgage  without  the 
consent  of  defendant;  and  the  plaintiffs  did  forbear  and 
give  time  to  Polley  to  pay  said  note. 

2.  That  after  said  note  became  due,  and  while  the  plain- 
tiffs were  the  holders  thereof,  Polley  made  and  executed  a 
mortgage,  whereby  he  conveyed  to  the  plaintiffs  certain 
lands,  and  entered  into  a covenant  in  said  mortgage  to  pay 
the  plaintiffs  a certain  sum  of  money,  in  which  sum  was 
included  the  amount  ot  said  note,  which  mortgage  Polley 
delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted  the 
same  in  satisfaction  and  discharge  of  the  said  sum  of  money 
in  said  note  specified,  and  all  damages  sustained  by  reason 
thereof. 

The  plaintiffs  replied,  that  the  defendant  of  his  own 
wrong,  and  without  the  cause  assigned,  broke  his  said  pro- 
mise in  the  declaration  contained,  as  in  the  said  declaration 
alleged. 

At  the  trial,  at  Toronto,  before  Draper , C.  J.,  a verdict 
was  found  for  the  plaintiffs  for  £129  Is.  7d.,  subject  to  the 
opinion  of  the  court  thereupon. 

The  defendant,  at  the  trial,  read  the  evidence  of  William 
Polley,  the  maker  of  the  note,  taken  under  a commission. 
From  this  evidence  it  appeared  that  on  the  13th  of  April, 
1857,  the  said  William  Polley,  by  indenture  of  bargain  and 
sale  by  way  of  mortgage,  granted  certain  lands  therein  men- 
tioned to  the  plaintiffs  by  way  of  security  for  thesum  of  £1600, 
which  sum  embraced  the  amount  of  the  promissory  note  de- 
clared upon.  The  proviso  for  redemption  was  for  payment 
of  the  said  sum  of  £1,600  on  or  before  the  1st  of  November, 
1857,  and  the  mortgage  contained  a covenant  for  the  pay- 
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ment  by  the  said  William  Polley  of  the  said  sum,  according 
to  the  terms  of  the  said  proviso.  Upon  the  said  mortgage 
being  produced  by  the  plaintiff,  under  notice  from  the  defen- 
dant in  that  behalf,  this  so  appeared ; but  the  following 
clause  also  appeared  to  be  included  in  the  said  mortgage — 
that  is  to  say,  “ And  it  is  hereby  declared  and  agreed,  by 
and  between  the  parties  hereto,  that  these  presents  are  to 
operate  and  take  effect  as  a collateral  security  only.” 

The  question  for  the  opinion  of  the  court  was,  whether 
the  defendant’s  special  pleas,  or  either  of  them,  were  or  was 
proved  in  law  by  the  evidence  adduced  (of  which  the  fore- 
going is  the  purport) ; and  if  the  court  should  be  of  opinion 
that  the  said  pleas,  or  either  of  them,  were  or  was  supported 
in  law  by  said  evidence,  then  it  was  agreed  that  a verdict 
should  be  entered  for  said  defendant  on  such  plea  or  pleas^ 
otherwise  for  the  plaintiffs. 

Adam  Crooks , for  the  plaintiffs,  cited  Wyke  v.  Rogers,  1 
PeGex.  McN.  & G.  408 ; Boultbee  v.  Stubbs,  18  Yes.  20 ; 
Price  v.  Barker  et  al.,  1 Jur.  N.  S.  775  ; Kearsiey  v.  Cole, 
16  M.  & W.  128,  136 ; Jur.  1857,  1054. 

Me  Michael  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  effect  of  the  stipulation  in  the 
mortgage  given  by  Polley,  the  maker  of  the  note,  to  Shaw 
and  others,  the  indorsees,  that  it  was  agreed  between  them 
that  the  mortgage  should  operate  as  a collateral  security 
only,  is  to  save  to  the  plaintiffs,  the  indorsees,  their  remedy 
upon  the  note,  so  that  they  may  enforce  payment  of  the 
note  against  the  maker,  Polley,  in  the  meantime,  according 
to  the  terms  of  the  note.  Then,  as  a consequence,  it  follows 
of  course  that  if  these  plaintiffs,  by  reason  of  their  reserving 
their  remedy  on  the  note,  can  make  Polley  pay  according  to 
the  note,  they  can  also  make  this  defendant,  as  indorser,  pay 
in  the  same  manner,  for  he  is  as  a new  maker,  and  must  be 
bound  to  pay  whenever  the  maker  can  be  made  to  pay ; and 
it  follows,  also,  that  this  defendant,  as  indorser,  will  stand  in 
the  same  situation,  in  regard  to  his  recourse  against  Polley, 
as  he  would  have  stood  if  no  such  mortgage  had  been  made. 
His  only  defence,  by  reason  of  the  mortgage,  could  be  that 
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it  had  had  the  effect  of  giving  time  to  the  maker  of  the  note, 
and  so  had  tied  up  his  hands  from  proceeding  against  him 
till  the  day  appointed  for  payment  by  the  mortgage  had 
arrived  : but  if,  as  we  assume  is  the  effect  of  this  mortgage, 
no  difficulty  is  created  by  it  in  the  way  of  enforcing  the  note 
according  to  its  terms,  then  the  defendant,  as  endorser,  has 
no  ground  for  resisting  payment  of  the  note. 

The  effect  which  this  mortgage  has,  under  the  circumstan- 
ces  of  this  case,  is  well  explained  by  the  court,  in  Kearsley  v. 
Cole  (16  M.  & W.  127),  which  case  shews  clearly,  we  think, 
that  upon  the  case  stated  the  defendant  was  not  entitled  to 
succeed  on  either  of  his  pleas  : not  on  the  first,  because  it 
is  not  true  (by  reason  of  the  reservation  contained  in  the 
mortgage)  that  the  plaintiffs  “ gave  time  to  Policy  for  the  pay - 
merit  of  the  note  and  it  is  not  true,  as  pleaded  in  the  second 
plea,  that  the  mortgage  was  given  in  satisfaction  and  dis- 
charge of  the  note.  The  intent  evidently  was,  that  the 
mortgagor  was  not  to  be  disturbed,  under  the  mortgage,  till 
the  time  came  that  was  mentioned  in  it,  but  that,  as  the 
holders  of  the  note,  the  plaintiffs  might  be  at  liberty  to  deal 
with  that  independently  of  the  mortgage. 

Judgment  for  plaintiff. 


Hespeler,  Appellant,  and  Shaw,  Respondent. 

Conviction  for  working  on  Sunday — 8 Vic.,  ch.  If) — Statement  of  defendant's 
calling— Negativing  exceptions — Appeal  to  Sessions — Certiorari. 

Defendant  was  convicted  under  8 Vic.,  ch.  45,  “for  that  he,  Jacob  Hespeler, 
of  the  village  of  Preston,  Esquire,  did,  on  Sunday,  the  26  th  of  July 
last  past,  at  the  township  of  Waterloo,  work  at  his  ordinary  calling, 
inasmuch  as  he  and  his  men  did  make  and  haul  in  hay  on  the  said  day.” 
He  appealed  to  the  Quarter  Sessions,  where  the  question  was  tried  before 
a jury,  and  the  conviction,  affirmed.  The  proceedings  having  been  re- 
moved by  certiorari  to  this  cou^t. 

Held — 1.  That  the  statute  13  & 14  Vic.,  ch.  45,  extended  to  this  case,  and 
authorized  the  trial  by  jury,  though  in  the  8 Vic.,  ch.  45,  there  is  a pro- 
vision for  appeal  to  the  Sessions,  but  not  for  such  trial. 

2.  That  a certiorari  would  lie,  not  to  examine  the  finding  of  the  jury  on  the 
facts,  but  to  determine  whether  the  justices  had  exceeded  their  jurisdiction. 

3.  That  the  conviction  must  be  quashed,  as  not  shewing  any  offence  within 
the  statute,  for  defendant  was  not  alleged  to  be  of  nor  to  have  worked  at 
any  particular  calling. 

Semble,  that  it  was  also  bad,  for  not  negativing  the  exception  in  the  statute, 
by  stating  that  the  work  done  was  not  of  necessity. 

The  defendant  having  been  convicted  under  8 Vic.,  ch.  45, 
for  working  at  his  ordinary  calling  on  Sunday,  appealed  to 
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the  quarter  sessions,  where  the  case  was  tried  by  a jury,  and 
the  conviction  affirmed. 

The  proceedings  having  been  brought  up  by  certiorari , 

Irving , for  the  appellant,  cited  Paley  on  Convictions,  4th 
Ed.  192,  352  ; 29  Car.  II.,  ch.  7 ; 8 Vic.,  ch.  45  ; Regina  v. 
Barton,  13  Q.  B.  389  ; Rex.  v.  Jukes,  8 T.  R.  536  ; Saadi- 
man  v.  Breach,  7 B.  k C.  96  ; Rex.  v.  Younger,  5 T.R.  449. 

Eccles , Q.  C.,  and  D.  B.  Read , contra,  cited  Rex.  v.  The 
Inhabitants  of  Whitnash,  7 B.  & C.  596  ; 2 Wm.  IV.,  ch.  4, 
sec.  3 ; Victoria  Plank  Road  Company  v.  Simmons,  15  U 
C.  R.  303;  Burns’  Justice  I.  555. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  conviction  has  taken  place  under  our  statute  8 Vic., 
ch.  45,  which  admits  of  an  appeal  to  the  quarter  sessions, 
but  contains  no  provision  for  trying  the  facts  before  the 
quarter  sessions,  upon  the  appeal,  by  ajury;  but  it  does  pro- 
vide that  the  party  appealing  shall  enter  into  a recognizance 
to  abide  the  judgment  of  the  court  appealed  from. 

The  statute  13  & 14  Vic.,  ch.  54,  extends,  we  think,  to 
convictions  under  this  act,  as  well  as  to  other  convictions, 
although  in  this  act  itself,  (8  Vic.,  ch.  45)  there  is  a provision 
for  appeal  to  the  quarter  sessions ; and  this  latter  act  13  & 
14  Vic.,  ch.  54,  provides  for  the  trial  by  jury,  at  the  request 
of  either  the  appellant  or  respondent,  of  the  matter  of  fact 
involved  in  such  appeal.  When  we  say,  “ to  try  the  matter 
of  fact  involved  in  the  appeal,”  we  do  not  mean  to  say  that 
these  words  are  contained  in  the  statute,  but  that  we  assume 
that  that  alone  can  be  what  the  act  intends  shall  be  sub- 
mitted to  the  jury. 

The  first  question  that  arises  is,  whether,  under  the  cir- 
cumstances of  this  case,  a writ  of  certiorari  lies.  Neither 
of  these  statutes,  nor  any  other  statute  that  I am  aware  of, 
takes  away  that  remedy  in  case  of  summary  conviction 
under  this  statute;  but  it  could  not  properly  be  the  object 
of  such  a proceeding  to  reverse  the  finding  of  the  jury  upon 
the  question  of  fact.  It  could  only  be  used  as  a remedy 
when  there  had  been  a plain  excess  of  jurisdiction,  and 
14  xvi.,  u.  c.  Q.  B. 
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then  this  remedy  would  be  accessible  even  if  a statute  had 
declared  that  a certiorari  should  not  issue,  because  that  pro- 
hibition would  not  be  held  to  apply  when  the  justices  or  ses- 
sions had  entertained  a matter  not  within  their  jurisdiction. 

Now  here  the  statute  8 Vic.,  ch.  45,  on  which  this  con- 
viction took  place,  makes  it  unlawful  for  any  merchant, 
tradesman,  artificer,  mechanic,  workman,  labourer,  or  other 
person  whatsoever,  to  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  respective  ordinary  callings  upon 
a Sunday,  excepting  the  conveying  travellers,  or  her  Majes- 
ty’s mail,  selling  drugs  and  medicines,  and  such  other  works 
of  necessity,  and  also  works  of  charity. 

The  defendant  has  been  convicted  under  this  statute  “for 
that  he,  Jacob  Ilespeler,  of  the  village  of  Preston,  Esquire, 
did,  on  Sunday,  the  twenty-sixth  day  of  July  last  past,  at 
the  township  of  Waterloo,  work  at  his  ordinary  calling, 
inasmuch  as  he  and  his  men  did  rake  and  haul  in  hay  on 
the  said  day  ; ” and  they  adjudged  him  for  his  said  offence 
to  pay  immediately  the  sum  of  ten  pounds,  and  also  the  sum 
of  twelve  shillings  and  three  pence  costs,  and  in  default  of 
payment  to  be  imprisoned  in  the  commongaol  three  calendar 
months,  unless  the  said  sums  should  be  sooner  paid,  one 
moiety  of  the  fine  to  be  paid  to  the  party  charging  the 
offence,  and  the  other  half  to  the  treasurer  of  the  county,  to 
be  by  him  applied  according  to  the  statute. 

This  conviction  appears  to  have  been  made  before  five 
justices.  The  defendant  appealed  from  it  to  the  court  of 
quarter  sessions,  as  allowed  by  the  statute,  and  as  allowed 
also  by  the  subsequent  statute  13  & 14  Vic.,  ch.  54 ; and  the 
prosecutor  having  requested  that  a jury  mightbesummoned, 
as  provided  for  by  the  latter  of  the  two  acts,  this  case  was 
tried  by  a jury,  who  found  the  defendant  guilty  of  the 
offence  that  had  been  charged  upon  him,  and  the  court 
adjudged  him  to  be  punished  according  to  the  conviction. 
Now,  it  would  be  fruitless  for  the  defendant  to  attempt  to 
remove  the  conviction,  after  it  had  been  thus  affirmed,  into 
this  court  with  the  view  of  questioning  the  sufficiency  of 
the  evidence  to  establish  the  truth  of  the  charge  stated  in 
the  conviction.  But  the  defendant  is  not  deprived,  in  con- 
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sequence  of  the  appeal  or  otherwise,  of  his  right  to  remove 
the  conviction  into  this  court  by  certiorari , in  order  to 
obtain  redress,  if  it  should  appear  that  the  act  of  w:.ich  lie 
is  stated  to  have  been  convicted  was  not  an  offence  within 
the  statute.  If,  for  instance,  the  justices  had  convicted  a 
tinsmith,  or  a shoemaker,  of  working  at  his  ordinary  calling 
on  the  Lord’s  day,  and  the  conviction  had  been  affirmed  on 
appeal  after  a trial  by  a jury,  we  should  not  have  allowed 
a certiorari  in  order  to  have  it  determined  here  whether  the 
jury  had  before  them  sufficient  evidence  of  the  offence.  But 
if,  on  the  other  hand,  a driver  of  a stage-coach  had  been 
convicted  of  working  at  his  calling,  by  conveying  her  Ma- 
jesty’s mail,  which  the  statute  expressly  allows  to  be  done 
on  a Sunday ; or  if  a clergyman  had  been  convicted  for 
preaching  on  a Sunday,  or  the  sexton  for  ringing  the  bell, 
or  a doctor  for  visiting  a patient,  which  would  all  be  works 
within  their  ordinary  calling;  such  a conviction,  though 
confirmed  upon  appeal,  might  be  removed  into  a superior 
court  by  certiorari , in  order  to  obtain  the  opinion  of  that 
court  whether  any  such  case  as  we  have  mentioned  was 
within  the  statute.  The  distinction  is  a plain  one,  though 
it  is  not  always  so  clearly  pointed  out  as  we  might  expect 
it  to  be  (a). 

What  we  have  to  determine  in  this  case  is,  whether  the  con- 
viction on  the  face  of  it  shews  an  offence  committed  against 
the  statute.  The  defendant  is  only  described  as  an  esquire, 
which  is  not  in  itself  a calling.  Many  proprietors  and 
tenants  of  farms  are  esquires,  but  it  cannot  be  said  truly 
that  all  esquires  are  tenants  or  proprietors  of  farms,  or  that 
it  is  the  ordinary  calling  of  esquires  to  rake  or  haul  hay, 
either  in  person  or  by  labourers  employed  by  them. 

It  is  to  be  remarked  that  this  conviction  does  neither 
state  any  calling  to  which  the  defendant  belonged,  nor  does 
it  in  direct  and  unequivocal  terms  charge  him  with  working 
at  any  particular  calling  on  the  Lord’s  day,  but  states  that 
he  worked  at  his  ordinary  calling,  inasmuch  as  he  raked 
and  hauled  hay.  The  persons  who  were  employed  by  him 
in  raking,  or  the  teamsters  who  hauled  the  hay  for  him, 


(a)  See  Rex  v.  Morley,  2 Burr.  1041. 
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would  come  within  the  act  if  they  were  persons  who  followed 
ordinarily  the  occupation  of  labourers  or  teamsters.  I refer 
to  the  case  of  Sandiman  v.  Breach  (7  B.  & C.  96),  to  the  case 
in  our  court  of  The  Queen  v.  Tinning  (1  U.  C.  R.  636),  and 
to  the  case  cited  in  the  argument  of  Rex  v.  Inhabitants  of. 
Whitnash  (7  B.  & C.  597),  upon  the  point  that  the  general 
words,  “ or  other  person  whatsoever,”  cannot  be  taken  to 
include  all  persons  doing  anything  whatsoever  on  a Sunday, 
but  must  be  taken  to  apply  to  persons  following  some  par- 
ticular calling  of  the  same  description  as  those  mentioned, 
though  I confess  it  does  seem  to  me  difficult  to  lay  down 
any  clear  limit  to  the  extent  of  those  words;  but  it  is,  in 
our  opinion,  perfectly  plain  that  this  conviction  does  not 
state  any  offence  within  the  statute.  It  does  not  state  that 
it  was  his  own  hay  that  the  defendant  was  raking  and  haul- 
ing: it  does  not  state  that  he  was  working  as  a labourer  for 
others : it  does  not  call  him  a farmer,  nor  state  such  facts 
as  shew  that  he  was  a farmer  following  his  ordinary  calling 
in  getting  in  his  own  crops. 

If  a farmer  so  acting  would  come  within  the  statute  as 
following  his  ordinary  calling  of  a farmer,  yet  the  conviction 
does  not  state  such  a case  in  terms,  nor  state  facts  from 
which  we  can  infer  it ; but  it  is  indispensable  that  some 
offence  should  be  charged  in  the  terms  of  the  statute.  We 
think,  therefore,  that  the  rule  for  quashing  the  conviction 
must  he  made  absolute. 

The  late  case  in  this  court  of  The  Victoria  Plank  Road 
Company  v.  Simmons  (15  U.  C.  R.  303),  cited  by  Mr.  JEccles, 
suggested  a doubt  whether  after  an  appeal,  and  the  convic- 
tion, being  confirmed,  the  case  could  be  removed  into  this 
court  by  certiorari.  The  point  was  not  determined  there, 
but  only  the  doubt  thrown  out.  The  case  of  Rex  v.  Morley 
(2  Burr.  1041)  shews,  however,  that  whatever  might  be  the 
case  where  the  certiorari  is  applied  for  only  on  the  ground 
of  some  defect  in  form,  or  some  irregularity  in  the  pro- 
ceedings, the  circumstances  of  the  appeal  and  subsequent 
trial  by  jury,  and  judgment  given  by  the  quarter  sessions, 
do  not  interpose  a difficulty  where  the  ground  is  that 
the  conviction  does  not  state  an  offence  over  which  the 
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justices  had  jurisdiction.  In  that  case  the  proceedings  were 
precisely  such  as  have  taken  place  here,  and  the  court  were 
unanimous  that  a certiorari  should  go.  The  court  said,  “A 
certiorari  does  not  go  to  try  the  merits  of  the  question,  but 
to  see  whether  the  limited  jurisdiction  have  exceeded  their 
bounds.” 

It  is  not  necessary  to  consider  the  other  exception  taken 
in  this  case,  that  the  conviction  does  not  contain  a legal 
statement  of  an  offence  under  the  statute,  because  it  does 
not  negative  the  exception  contained  in  the  first  clause,  by 
stating  that  the  work  done  was  not  one  of  necessity,  which 
it  well  might  be,  and  we  know,  in  the  case  of  this  description 
of  work,  the  getting  in  hay,  it  often  is.  At  present  we 
think  there  is  a defect  in  this  respect,  though  our  statute 
places  the  exception  as  to  the  works  of  necessity  on  narrower 
ground  than  the  English  act  does. 

Conviction  quashed. 


Potter  v.  Campbell  et  al. 

A person  not  being  a licensed/surveyor  is  a competent  witness  on  a question 
of  boundary. 

Tresspass,  for  breaking  and  entering  plaintiff's  close, 
and  cutting  down  and  taking  away  trees,  tried  at  Cobourg, 
before  Richards , J.  Verdict  for  plaintiff. 

Galt  moved  for  a new  trial  for  the  reception  of  improper 
evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  properly  grant  a rule.  The  ground  is  that  the 
learned  judge,  in  this  action  for  cutting  and  taking  away 
the  plaintiff’s  timber,  suffered  a witness  who  was  not  a licensed 
surveyor  to  give  evidence  for  the  plaintiff  in  regard  to  the 
boundary  between  him  and  the  defendant.  We  could  not 
hold  it  to  be  a legal  principle  that  no  man  but  a surveyor  can 
be  heard  upon  the  question  of  fact,  whether  a man  had  cut 
timber  over  the  line  between  him  and  his  neighbour  ; but 
where  it  appears  on  the  whole  evidence  to  remain  a doubt 
whether  the  true  boundary  has  been  passed  over  or  not,  the 
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jury  would  in  any  such  case  most  probably  be  told,  that,  as 
the  plaintiff  had  not  taken  the  proper  means  of  solving  the 
doubt,  it  would  not  be  safe  to  give  him  a verdict. 


Proctor  v.  Gamble. 

Deed  of  land  and  mortgage  back — Prior  lease — Covenants  for  title — Right  to 
sue  on — Money  paid. 

The  defendant  conveyed  land  to  plaintiff  by  deed,  made  under  the  act  to 
facilitate  the  conveyance  of  real  property,  containing  covenants  for  right 
to  convey,  for  quiet  possession,  and  that  he  had  done  no  act  to  incumber, 
and  on  the  same  day  took  back  a mortgage  in  fee  to  secure  the  purchase 
money,  in  which  it  was  provided  that  the  plaintiff  should  retain  posses- 
sion until  default.  Before  making  the  deed  the  defendant  had  leased 
land  to  one  D.,  to  whom  the  plaintiff  was  obliged  to  pay  £66  to  obtain 
possession. 

Ueld,  that  this  sum  could  not  be  recovered  as  money  paid,  and  that  the 
plaintiff  could  not  sue  upon  the  covenants  in  the  deed  while  the  mortgage 
continued  in  force. 

The  plaintiff*  declared  that  the  defendant,  by  deed  made 
on  the  18th  of  April,  1856,  in  pursuance  of  the  act  to  facili- 
tate the  conveyance  of  real  property,  conveyed  to  him  cer- 
tain land,  and  the  defendant  also  thereby  covenanted  with 
the  plaintiff*  that  he  had  the  right  to  convey  the  said  land  to 
the  plaintiff,  notwithstanding  any  act  of  the  defendant,  and 
that  the  plaintiff  should  have  quiet  possession  of  the  said 
lands  free  from  all  incumbrances,  and  that  the  defendant 
had  done  no  act  to  incumber  the  said  lands  ; and  the  plain- 
tiff says  that  the  defendant  broke  his  said  covenant,  in  this, 
that  the  defendant  at  the  time  of  making  the  said  indenture 
had  not  the  right  to  convey  the  said  land  to  the  plaintiff, 
notwithstanding  any  act  of  the  defendant,  nor  did  the  plain- 
tiff thereby  obtain  quiet  possession  of  the  said  lands  free 
from  all  incumbrances ; and  that  the  defendant  had  incum- 
bered the  said  lands,  in  this,  that  before  the  making  of  the 
said  indenture  one  Luther  Dodge  held  and  occupied  the  said 
land,  as  tenant  thereof  to  the  said  defendant,  under  a certain 
agreement  and  lease  thereof  by  the  defendant  to  the  said 
Luther  Dodge,  to  put  crops  in  the  said  land  in  the  fall  of  the 
year  1856,  and  harvest  the  same,  which  said  term  was  in 
force  and  unexpired,  and  the  said  Luther  Dodge  was  in 
possession  of  the  said  land  at  the  making  of  the  said  inden- 
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ture,  and  the  defendant  had  not  the  right  to  convey  the  said 
land  except  subject  to  the  said  lease  and  incumbrance,  and 
the  said  land  was  then  incumbered  by  means  of  the  said 
lease,  and  the  plaintiff  lost  the  use  and  enjoyment  of  the 
said  land  for  six  months,  and  was  forced  and  compelled,  in 
order  to  obtain  possession  of  the  said  land,  to  pay  to  the  said 
Luther  Dodge  a large  sum  of  money,  to  wit,  the  sum  of  £75, 
in  order  to  obtain  the  release  of  the  said  term,  and  the  pos- 
session of  the  said  land  from  the  said  Luther  Dodge. 

A count  was  added  for  money  paid,  and  for  money 
received. 

Defendant  pleaded,  that  contemporaneously  with  the 
making  of  the  deed  in  the  first  count  mentioned,  and  before 
the  commencement  of  this  suit,  and  before  the  alleged 
breach  of  the  said  covenants,  to  wit,  by  a certain  indenture 
of  bargain  and  sale  made  between  the  plaintiff  of  the  first 
part,  and  the  defendant  of  the  other  part,  the  plaintiff,  for  the 
consideration  therein  mentioned  to  have  been  paid,  did 
grant,  bargain,  sell  and  convey  the  premises  in  the  said  first 
count  mentioned  to  the  defendant,  his  heirs  and  assigns 
for  ever,  to  and  unto  the  use  of  the  said  defendant,  his  heirs 
and  assigns  for  ever:  by  means  whereof  the  said  covenant 
and  alleged  causes  of  action  in  the  first  count  mentioned, 
became,  and  were,  and  are  extinguished. 

At  the  trial  at  Woodstock,  before  Burns , J.,  the  plaintiff 
put  in  and  proved  a deed,  under  the  act  to  facilitate  the 
conveyance  of  real  property,  of  the  land  mentioned  in  the 
declaration,  from  the  defendant  to  the  plaintiff*,  and  the  de- 
fendant put  in  and  proved  a mortgage  in  fee  of  the  same 
land  by  the  plaintiff  to  the  defendant  to  secure  the  purchase 
money.  The  deeds  were  of  the  same  date,  and  the  witness 
said  they  were  executed  cotemporaneously.  The  plaintiff 
then  called  a person  named  Luther  Dodge,  who  said  he  had 
been  put  in  possession  of  the  land  by  the  defendant  on  the 
28th  of  April,  1855,  under  a verbal  lease,  which  expired  on 
the  28th  of  April,  1857,  and  that  the  plaintiff  had  paid  him 
£66  5s.  to  give  up  possession. 

The  learned  judge  directed  a verdict  for  the  plaintiff  tor 
£66  5s.,  subject  to  the  opinion  of  the  court  on  the  pleadings 
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and  evidence,  and  documents  filed,  as  to  whether  the  plain- 
tiff was  entitled  to  recover. 

D.  G.  Miller,  for  the  plaintiff,  cited  Kennedy  v.  Solomon, 
14  U.C.R.  623;  Williams  v.  Bosanquet,  1 Brod.  &Bing.  238. 

Beard,  contra,  cited  Thornton  v.  Court,  22  L.  J.  (Ch.)  361; 
Kiugdon  v.  Kottle,  1 M.  & S.  355,  S.  C.  4 M.  & S.  56  ; Sayles 
v.  Blane,  14  Q.  B.  205. 

* Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

No  action  can  lie,  we  think,  under  the  circumstances,  for 
money  paid,  laid  out  and  expended,  for  the  reasons  stated  in 
the  argument,  and  supported  by  the  case  cited  of  Sayles  v. 
Blane  (14  Q.  B.  205).  The  plain  till  did  not  make  the  pay- 
ment at  the  request  of  the  defendant,  nor  has  he  been  com- 
pelled to  pay  money  for  which  defendant  was  liable,  for  the 
defendant  had  no  money  to  pay  to  Dodge.  The  plaintiff,  it 
seems,  could  not  get  rid  of  him  without  submitting  to  his 
terms.  That  is  a good  reason  why  he  should  claim  it  from 
the  plaintiff  as  damages  that  he  has  been  put  to  by  defen- 
dant’s breach  of  covenant,  if  he  is  in  a condition  to  sue  upon 
the  covenant, but  he  can  advance  a demand  in  no  other  shape. 

So  it  all  turns  on  the  question  which  the  case  of  Huyckv. 
McDonald  (3  O.  S.  292)  is  supposed  to  have  determined,  so 
far  as  the  opinion  of  this  courtis  concerned,  the  decision  in 
Huyck  v.  McDonald  being  confirmed  also  in  the  late  case  in 
this  court  of  Rees  v.  Strachan  (14  U.  C.  R.  53). 

But  the  plaintiff  relies  upon  a circumstance  as  peculiar  to 
this  case,  and  distinguishing  it  from  the  two  cases  we  have 
cited,  namely,  that  by  the  mortgage  it  was  provided  that  the 
plaintiff  should  possess  the  estate  til  l he  made  default.  That, 
however,  does  not  seem  to  distinguish  this  case  from  Huyck 
v.  McDonald,  for  the  mortgage  given  back  to  the  bargainor 
seems  to  have  been  on  the  same  condition  in  that  respect. 
The  mortgagee  there,  it  is  said,  was  to  enter  in  case  of 
default.  That  condition,  it  appears  to  us,  could  make  no 
difference.  It  is  as  the  owner  of  the  estate  that  the  plaintiff 
has  a right  to  sue  upon  the  coven  ant,  and  he  cannot  in  a court 
of  law  be  held  to  be  seized  of  the  fee,  because  he  has  a con- 
tingentright  tocontinue  in  possession  after  alienating  the  fee. 
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The  plaintiff,  so  far  as  his  legal  remedy  is  concerned,  must 
pay  up  his  mortgage,  we  think,  and  obtain  a reconveyance, 
and  then  he  will  be  in  a position  to  bring  an  action  on  the 
covenants,  but  not  before. 

Undoubtedly  the  lease  had  the  effect  of  keeping  him  out 
of  possession,  which  he  would  otherwise  have  been  legally 
entitled  to  : at  least  of  keeping  him  out  until  he  had  submit- 
ted to  the  payment  to  the  lessee  which  he  complained  of  as 
his  damage.  But  whatever  other  remedy  (if  any)  the  plain- 
tiff has  in  consequence  of  that  injury,  he  is  still,  in  our 
opinion,  not  in  a condition  to  sue  upon  the  covenant  for  title, 
or  for  quiet  enjoyment,  or  against  incumbrances. 

The  plaintiff  had  seizin  but  for  an  instant  before  he 
parted  with  the  estate,  and  had  no  title  to  possession,  but 
for  an  instant,  under  the  deed  which  contains  the  covenant 
sued  upon.  So  that  the  occupation  by  Dodge  occasioned 
him  no  injury  while  he  held  the  estate  under  the  convey- 
ance. He  found  it  necessary  to  pay  the  sum  of  money  to 
Dodge  in  order  that  he  might  have  the  benefit  of  a privilege, 
which  he  claimed  under  the  mortgage,  of  remaining  in 
possession  as  holder  of  the  equity  of  redemption.  But  when 
he  paid  that  money,  it  was  not  to  remove  an  incumbrance 
upon  what  in  a court  of  law  can  be  treated  as  his  estate,  for 
he  had  parted  with  the  legal  title.  Neither  was  the  plaintiff 
disturbed  in  the  enjoyment  of  the  estate  which  he  took  under 
the  defendant’s  deed  now  sued  upon. 

Judgment  for  defendant. 


Douglass  v.  Murphy. 

Covenant  to  Insure — Construction  of — Measure  of  damages. 
Covenant  by  lessee  to  insure  the  premises  in  the  name  of  the  lessor,  the 
insurance  money  to  be  expended  in  the  erection  of  new  buildings.  Held, 
a covenant  running  with  the  land,  and  that  an  action  would  lie  on  it 
against  the  assignee  of  the  lessee. 

Held , also,  that  the  measure  of  damages  was  the  value  of  the  premises  lost 
to  the  plaintiff  by  defendant’s  neglect  to  insure,  such  value  not  exceeding 
the  sum  in  which  defendant  was  to  be  insured  by  his  covenant ; and 
that  it  could  make  no  difference  that  on  failure  of  the  lessee  to  insure  the 
leesor  was  allowed  by  the  lease  to  do  so,  and  charge  the  premiums  as  rent. 

The  plaintiff  declared  that  he,  by  indenture,  leased 
to  one  William  L.  Smith,  his  executors,  administrators 
15  XVI„  U.  C.  Q.  B. 
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and  assigns,  a certain  messuage,  tenement  and  premises, 
with  the  appurtenances,  in  the  said  indenture  particularly 
mentioned  and  described.  And  the  said  William  L.  Smith 
did  by  said  indenture  covenant  with  the  plaintiff  that  he  would 
at  all  times  keep  the  fences,  &c.,  thereon  erected  in  good 
repair ; and  said  buildings,  fences,  &c.,  so  being  repaired, 
would  at  the  expiration,  or  sooner  determination  of  said 
term,  peaceably  and  quietly  leave  and  surrender  every  part 
thereof  to  the  plaintiff:  and  also  should  insure  and  keep  insured 
the  buildings  and  erections  upon  the  said  premises,  during 
the  said  demise,  in  the  sum  of  £550,  at  least,  in  the  name 
of  the  plaintiff,  in  some  respectable  British  or  Canadian 
insurance  office  having  an  office  or  agency  in  the  city  of 
Toronto.  And  it  was  by  the  same  indenture  agreed  and 
provided,  that  if  the  said  buildings  and  erections  should  be 
destroyed  by  fire,  the  insurance  money  to  be  received  there- 
for should  be  expended  in  the  erection  of  new  buildings  upon 
tho  same  demised  property : that  after  the  making  of  the 
said  indenture,  and  during  the  term  thereby  granted,  all 
the  estate,  &c.,  of  the.  said  William  L.  Smith,  of  and  in  the 
said  demised  premises,  by  assignment  thereof  then  made, 
legally  came  to  and  vested  in  the  defendant,  whereupon 
and  whereby  the  defendant  then  entered  into  and  upon  all 
and  singular  the  said  demised  premises,  with  the  appurten- 
ances, and  became  and  was  thereof  possessed  ; and  although 
the  plaintiff  had  done  all  things  on  his  part  to  entitle  him  to 
the  performance  of  the  said  covenants  on  the  part  of  the 
defendant,  yet  the  defendant  did  not  nor  would,  after  the 
said  assignment,  and  during  the  continuance  of  the  said 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised 
premises,  with  the  appurtenances,  as  aforesaid,  keep  the 
fences,  houses  and  buildings  thereon  erected  and  being  in 
good  and  tenantable  state  of  repair ; and  although  the  said 
term  was  determined,  did  not  nor  would  leave  the  said 
buildings,  &c.,  in  such  good  repair  at  the  determination  of 
said  term,  according  to  said  indenture,  but  on  the  contrary 
thereof  he  suffered  the  fences,  &c.,  to  be  destroyed  and  ruined  ; 
aud  the  defendant,  at  the  determination  of  the  said  term,  left 
the  same  premises  so  out  of  repair;  and  in  such  bad  repair  and 
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condition  as  last  aforesaid,  contrary  to  the  said  covenant  so 
made  by  the  said  William  L.  Smith  for  himself  and  his  as- 
signs aforesaid. 

And  the  plaintiff  further  saith  that  the  defendant  did  not 
nor  would,  during  the  said  term  by  the  said  indenture 
granted,  insure  or  cause  to  be  insured,  and  keep  insured  in 
the  name  of  the  plaintiff,  at  any  of  the  British  or  Canadian 
offices  for  insurance  against  fire  in  Toronto,  all  and  singular 
the  said  buildings  and  erections  by  the  said  indenture  de- 
mised, with  the  appurtenances,  from  and  against  loss  or 
damage  by  fire,  to  the  amount  and  in  the  manner  specified 
in  the  said  indenture  in  that  behalf ; but  on  the  contrary 
thereof,  the  said  buildings  and  erections  were  and  continued 
to  be  wholly  uninsured  from  and  against  loss  or  damage  by 
fire  by  the  defendant,  or  any  other  person  or  persons  whom- 
soever, under  and  by  virtue  of  the  said  covenant  of  the  said 
William  L.  Smith,  by  him  in  that  behalf  made  for  himself 
and  his  assigns  with  the  plaintiff,  as  aforesaid,  contrary  to 
the  said  last  mentioned  covenant  in  that  behalf ; and  the 
said  buildings  and  erections  were  destroyed  by  fire — and  the 
plaintiff  claims  £1,000. 

The  defendant  demurred  to  so  much  of  the  said  declara- 
tion as  charged  that  the  defendant  did  not  insure  the  build- 
ings and  erections  on  the  said  demised  premises,  stating,  for 
causes  of  demurrer,  that  a covenant  to  insure  was  not  a cove- 
nant running  with  the  land,  and  that  the  defendant  as  an 
assignee  was  not  liable  for  a breach  of  such  covenant. 

M.  G.  Cameron,  for  the  demurrer,  cited  Platt  on  Leases, 
II.  227. 

C.  S.  Patterson,  contra,  cited  Vernon  v.  Smith,  5 B.  & Al.  1. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  lessee,  according  to  the  covenant  as  it  is  set  out  in  the 
declaration,  was  to  insure  the  premises  against  fire  in  the 
name  of  the  plaintiff,  in  £550  at  least,  in  some  British  or 
Canadian  insurance  office. 

If  this  be  a covenant  running  with  the  land,  so  as  to 
charge  on  that  principle  the  assignee  of  the  lessee,  then  it 
makes  no  difference  that  the  lessee  in  this  case  does  not  seem 
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to  have  covenanted  for  himself  and  his  assigns.  We  take 
this  clearly  to  he  such  a covenant.  It  respected  the  property 
demised,  and  was  not  merely  to  do  some  collateral  thing  in- 
dependent of  it.  The  buildings  were  to  be  insured  in  the 
name  of  the  lessor,  who  was  bound  by  the  lease  to  expend 
the  money  that  should  be  recovered  under  the  policy  in  the 
case  of  loss  by  fire  in  rebuilding  on  the  demised  premises. 
It  had  the  same  effect,  therefore,  as  a covenant  to  repair,  to 
the  extent  at  least  of  laying  out  so  much  money,  for  the 
lessor  thus  secured  himself  by  it  to  that  extent,  if  the  lessee 
should  keep  his  covenant. 

I refer  to  Platt  on  Covenants  183,  186-7,  189  ; Doe  dem. 
Knight  v.  Rowe  (1  Ry.  & Moo.  313);  also  to  Vernon  v. 
Smith  (5  B.  & Al.  1). 

We  think  it  can  admit  of  no  doubt,  that  upon  the  state- 
ment of  this  covenant  in  the  declaration  the  lessee’s  assignee 
was  liable  upon  it,  and  that  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurrer. 


Besides  the  demurrer  to  the  declaration,  there  were  the 
following  pleas : 

1.  That  the  defendant  did  not  covenant  in  manner  and 
for,  &c. 

2.  That  the  defendant  did  keep  the  premises  in  a good 
and  tenantable  state  of  repair  till  the  first  of  March,  1857, 
when  the  buildings  were  burnt  down  by  accident,  and  that 
before  a reasonable  time  had  elapsed  for  rebuilding,  &c.,  the 
plaintiff  entered  and  ousted  defendant,  and  prevented  him 
from  repairing  or  rebuilding,  &c. 

3.  To  the  same  breach  for  not  repairing,  that  defendant 
did  keep  the  premises  in  repair  till  the  1st  of  March,  1857, 
when  they  were  destroyed  by  fire,  &c.,  (as  in  the  last  plea), 
and  that  it  was  provided  by  the  lease  that  in  case  of  such 
destruction  by  fire,  the  house,  &c.,  should  be  rebuilt  by  the 
plaintiff. 

A As  to  not  leaving  the  premises  in  good  repair  at  the 
end  of  the  term,  that  the  term  was  not  determined  by  lapse 
of  time,  or  by  consent  of  defendant,  and  that  defendant  did 
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not  leave  the  premises  voluntarily,  but  on  the  contrary  the 
plaintiff  entered  with  force  and  arms,  and  evicted  the 
defendant. 

The  plaintiff  took  issue  upon  all  the  pleas. 

The  lease  was  made  on  the  1st  of  July,  1855,  between  the 
plaintiff  as  landlord  and  one  William  Smith  as  tenant,  to 
hold  to  Smith,  his  executors,  administrators  and  assigns,  for 
twelve  years  from  the  1st  of  September,  1851,  at  £100  a year, 
payable  half-yearly,  in  advance,  &c.,  besides  taxes. 

The  lessee  covenanted  for  himself,  his  heirs,  executors,  and 
administrators,  that  he,  his  executors,  administrators  and 
assigns,  should  pay  rent  and  taxes,  and  should  erect  a cer- 
tain addition  to  the  house  at  the  plaintiff’s  expense ; and  to 
pay  as  additional  rent  twelve  per  cent,  upon  the  cost  of  such 
addition. 

The  lessee  also  covenanted  not  to  underlet  or  assign  with- 
out the  plaintiff’s  consent  in  writing,  and  to  commit  no  volun- 
tary waste ; “ and  further  that  he  will  at  all  times  during  the 
term,  keep  the  fences,  houses  and  buildings,  in  good  and 
tenantable  state  of  repair,  and  the  said  buildings,  fences,  and 
houses,  so  being  repaired,  shall  and  will,  at  the  end,  expira- 
tion, or  other  sooner  determination  of  the  said  term,  which 
shall  first  happen,  peaceably  and  quietly  leave  and  surrender 
and  yield  up  all  and  every  part  thereof  unto  the  party  of  the 
first  part,  his  heirs,  &c.,  without  the  payment,  or  allowance 
by  the  party  of  the  first  part  of  any  sum  or  sums  of  money 
whatsoever.” 

And  that  he,  the  said  party  of  the  second  part  (the 
lessee),  should  insure  and  keep  insured  the  buildings  and 
erections  upon  the  said  premises  during  the  said  term,  in 
the  sum  of  £550,  at  least,  in  the  name  of  the  said  party  of 
the  first  part  (the  plaintiff),  his  heirs,  &c.,  in  some  respecta- 
ble British  or  Canadian  insurance  office  having  an  office  or 
agency  in  the  city  of  Toronto ; and  in  default  of  so  doing, 
the  said  party  of  the  first  part,  his  heirs,  &c.,  might  insure 
the  same,  and  charge  the  premium  and  expenses  paid  for  so 
doing  as  rent  against  the  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  and  levy  the  same  by 
distress  or  otherwise  ; and  it  was  further  agreed  between  the 
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said  parties,  that  if  the  erection  and  buildings  now  erected, 
or  to  be  erected  on  the  said  premises,  should  be  consumed  or 
destroyed,  then  the  said  rent  should  cease  until  the  pre- 
mises could  be  reasonably  rebuilt ; and  further,  that  if  the 
said  party  of  the  first  part  should  receive  the  insurance 
money,  he  should  not  be  compelled  to  expend  in  the  erection 
of  new  buildings  anything  beyond  the  amount  so  received 
for  such  insurance  as  aforesaid ; and  it  was  further  agreed,  that 
upon  the  full  amount  of  the  insurance  money  so  received 
being  expended,  then  the  rent  should  commence  again,  and 
be  payable  as  aforesaid,  from  such  period,  by  the  party  of  the 
second  part. 

The  plaintiff  covenanted  for  quiet  enjoyment  by  the  lessee 
in  case  he  should  pay  the  rent,  and  perform  all  the  coven- 
ants on  his  part,  with  provision  for  forfeiture  of  the  term  in 
case  the  rent  should  be  unpaid  for  forty  days.  &c.,  or  of 
breach  of  any  of  the  lessee’s  covenants,  by  himself,  his  heirs, 
executors  and  administrators. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  it  was 
proved  that  all  the  buildings  and  out-buildings  were  burned 
on  the  2nd  of  March,  1857,  and  that  it  would  take  £500  or 
£600  to  rebuild  them.  The  plaintiff  waited  three  months  to 
see  if  the  defendant  would  rebuild,  and  finding  that  he  took 
no  steps  towards  it,  ’he  contracted  with  a builder  to  put  up 
buildings  of  rather  a better  kind,  for  which  he  was  to  pay 
£700.  The  defendant  saw  the  work  going  on,  and  did  not 
object. 

The  learned  Chief  Justice  recommended  that  the  jury 
should  give  a verdict  for  the  plaintiff,  which  was  taken 
subject  to  the  opinion  of  this  court  on  any  objections  to  be 
raised  by  the  defendant  on  the  record  and  evidence.  It  was 
left,  however,  to  the  jury  to  say  whether  a reasonable  time 
for  rebuilding  had  expired,  and  they  were  told  that  the 
value  of  the  premises  at  the  time  of  the  fire  was  the  proper 
measure  of  damages.  The  jury  gave  their  verdict  for  the 
plaintiff,  for  £550,  the  sum  in  which  the  defendant  ought  to 
have  insured. 

Me  Michael  obtained  a rule  nisi  for  a new  trial,  on  the  law 
and  evidence,  and  for  misdirection,  in  holding  that  the  cove- 
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nant  to  insure  ran  with  the  land ; also  for  excessive  damages, 
given  in  consequence  of  misdirection  in  regard  to  the  proper 
measure  of  damages,  the  jury  being  directed  that  by  the 
covenant  to  insure  for  £550,  the  parties  had  fixed  the  lowest 
value  of  the  building,  and  that  the  plaintiff  was  entitled  to 
recover  that  at  least,  whereas  he  was  only  entitled  to  recover 
the  amount  of  such  premiums  as  the  plaintiff  might  pay  for 
insurance,  and  the  insurance  money  was  to  be  laid  out  in 
rebuilding : and  the  defendant  was  entitled  to  the  occupation 
of  the  premises  for  the  residue  of  the  term,  and  being  evicted 
before,  it  was  incorrect  to  measure  the  plaintiff’s  damage  by 
the  amount  of  insurance. 

C.  S.  Patterson  shewed  cause,  citing  Digby  v.  Atkinson, 
4 Camp.  278 ; Penniall  v.  Harborne,  11  Q.  B.  368 ; Doe  Pitt- 
man v.  Sutton,  9 C.  & P.  706;  Leeds  v.  Cheetham,  1 
Sim.  146. 

M . C.  Cameron  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  ground  on  which  the  propriety  of  the  verdict 
can  be  questioned.  The  parties  understood,  apparently,  that 
the  matter  to  be  contested  at  the  trial  was  the  question  of 
this  defendant’s  liability  upon  the  covenant  of  the  lessee  to 
insure,  and  the  damages  that  could  be  properly  claimed  in 
case  he  should  be  held  to  be  liable.  The  damages  given 
were  clearly  on  account  of  what  was  destroyed  by  fire.  The 
verdict  is  general:  and  if  it  is  of  any  consequence  to  have  a 
distinct  finding  recorded  upon  each  issue,  which  does  not 
seem  to  have  been  insisted  upon  at  the  trial,  the  verdict  could 
be  amended  in  that  respect. 

As  to  the  plaintiff’s  right  to  recover  £550,  which  the 
jury  have  given  to  him.  On  the  demurrer  we  have  given  our 
opinion  in  the  plaintiff ’s  favour  upon  the  question  of  defen- 
dant’s liability  on  the  covenant  to  insure,  as  a covenant  run- 
ning with  the  land,  and  if  that  is  thought  to  admit  of  any 
question,  the  opinion  of  another  court  can  be  easily  taken 
upon  it. 

Here  the  defendant  did  not  insure,  as  we  think  the  jury 
were  warranted  in  concluding  under  the  circumstances.  If 
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there  had  been  any  policy  effected  by  him,  we  should  un- 
doubtedly have  heard  of  it,  and  indeed  the  defendant  did  not 
deny  that  breach,  and  if  he  had  averred  performance,  the 
proof  of  it  would  have  lain  upon  him. 

The  jury  were  properly  told  that  the  measure  of  damages 
was  strictly  the  value  of  the  property  which  the  defendant 
was  to  have  insured,  because  more  could  not  have  been  re- 
covered under  the  policy  if  he  had  insured.  There  is  no 
reason  to  suppose  the  buildings  were  over-valued,  and  the 
lessee,  by  his  covenant,  concurred  in  adopting  that  as  a sum 
that  might  properly  be  insured. 

There  is  no  force,  we  think,  in  the  objection,  that  as  the 
plaintiff  was  at  liberty  to  insure,  if  the  lessee  did  not,  and 
to  charge  the  premium  as  additional  rent,  that  was  a con- 
dition or  option  reserved  for  the  plaintiff’s  benefit ; but  he 
was  not  the  less  at  liberty,  if  he  was  satisfied  that  the 
tenant  was  responsible,  (and  there  could  be  no  assignment 
of  the  lease  without  his  written  consent,)  to  repose  upon  his 
covenant,  and  to  give  himself  no  trouble  about  it,  but  leave 
the  tenant  to  keep  the  buildings  insured  at  his  peril.  As  to 
what  was  said  of  eviction  by  the  landlord,  by  entering  and 
rebuilding  with  his  own  means  after  the  fire,  there  was  no 
wrong  done  to  the  tenant  by  that.  He  seems  by  the  evidence 
to  have  given  himself  no  concern  about  the  premises  after 
the  fire,  and  the  landlord,  after  waiting  three  months,  took 
possession  and  rebuilt. 

The  term  was  forfeited  under  the  conditions  in  the  lease 
by  the  defendant  not  having  insured,  and  the  landlord  had 
a right  to  enter.  If  he  did  anything  wrong  in  this  respect 
however,  the  tenant  has  a proper  remedy  for  that.  It  should 
not  interfere  with  the  landlord’s  claim  to  damages,  which  are 
rightly  estimated  upon  the  extent  of  his  loss  in  consequence 
of  the  defendant’s  breach  of  his  contract. 

Rule  discharged. 
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Anglin  y.  The  Municipality  of  the  Township  of 
Kingston. 

Municipal  corporations — Illegality  of  by-law  pleaded  to  action  on  debentures — 
How  far  a defence  against  bona  fide  holder — Repleader — Appeal — 8 Vic., 
ch.  13,  sec.  57. 

The  plaintiff  sued  a municipal  corporation  on  two  debentures  issued  by  them. 
Defendants  pleaded  that  the  debentures  were  issued  under  a by-law,  which 
was  illegal  for  want  of  compliance  with  the  directions  of  the  statute,  and 
that  the  debentures  therefore  were  not  binding  onthem.The  plaintiff  replied 
that  he  was  a bona  fide  holder  for  value,  and  without  notice  of  the  ille- 
gality ; and  upon  this  issue  the  jury  in  the  County  Court  found  in  the 
plaintiff’s  favour.  The  learned  judge  refused  to  grant  a re-pleader,  and 
upon  appeal — Held,  that  he  was  right,  for  a repleader  is  granted  only  to 
advance  substantial  justice. 

Quaere,  whether  the  refusal  to  grant  a repleader  is  an  appealable  matter. 

Appeal  from  the  County  Court  of  the  united  Counties  of 
Frontenac,  Lennox  and  Addington. 

Henderson , for  the  appellants,  cited  the  Canada  Company 
v.  Municipal  Council  of  Middlesex,  10  U.  C.  B.  93  ; Billings 
and  the  Municipal  Council  of  Gloucester,  lb.  273;  Hill  and 
The  Municipal  Council  of  Walsingham,  9 U.  C.  R 310; 
Mellish  v.  Town  Council  of  Brantford,  2 C.  P.  35  ; 12  Vic., 
ch.  81,  secs.  176,  177. 

Kirkpatrick,  Q.  C.,  for  the  respondents,  cited  Ch.  Arch. 
Prac.  1456  ; Symmers  v.  Begem,  Cowp.  510  ; Goodburne 
v.  Bowman,  9 Bing.  532  ; Atkinson  v.  Davies,  11  M.  & W. 
236 ; Gwynne  v.  Brunell,  6 Bing,  N.  C.  453. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment. 

Bobinson,  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  upon  two  debentures  issued  by  the 
defendants,  made  payable  to  one  Samuel  Smith,  or  bearer, 
for  £25  each. 

The  defendants  plead  in  bar,  that  the  debentures  were 
issued  upon  a by-law,  which  was  illegal,  for  want  of  its 
compliance  with  the  requisitions  of  the  law  in  that  behalf 
(setting  out  the  informality,  which  is  that  no  special  rate 
was  settled  by  said  by-law  to  be  levied  in  each  year  for  pay- 
ment of  the  debt  created):  that  in  consequence  of  such  defects 
the  debentures  issued  under  the  by-law  are  void,  and  not 
binding  upon  them.  This  is  a defence  which  does  not  come 
with  a good  grace  from  the  corporation,  considering  that 
16  VOL.  XVI. 
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the  by-law  was  passed  by  themselves,  and  the  debentures 
issued  by  themselves,  and  considering  also  that  the  deben- 
tures were  issued  six  years  ago,  and,  as  we  may  assume, 
issued  to  secure  the  amount  of  money  mentioned  in  them, 
which  at  the  time  passed  into  their  hands.  There  is  nothing 
on  the  face  of  the  debentures,  as  set  out,  to  enable  any  one- 
taking  them  to  see  under  what  by-law,  or  for  what  purpose 
they  were  issued ; and  it  is  plain  that  these  debentures 
would  ill  answer  their  purpose,  unless  they  could  be  taken 
freely,  and  with  confidence,  by  persons  at  a distance  from 
the  municipality  which  issued  them,  and  especially  after 
they  had  been  for  years  afloat  in  the  commercial  world. 
Yet  we  must  consider  that  these  defendants  are  in  a different 
situation  from  what  an  individual  would  be  in  setting  up 
such  a defence  to  an  undertaking  of  his  upon  which  he  had 
raised  money  for  his  own  use,  for  if  the  by-law  under  which 
these  debentures  are  issued  be  in  fact  illegal,  the  rate-payers 
may  apply  to  have  it  quashed,  and  then  the  corporation 
would  be  left  without  the  means  of  paying  off  the  debentures. 

The  plaintiff  answers  the  plea  by  stating  that  he  became 
the  holder  of  the  debentures  bona  fide , paying  the  value  for 
them,  without  notice  of  any  such  illegality  as  is  stated,  qtnd 
he  assumes  it  to  be  a legal  inference  from  that  statement 
that  the  debentures  cannot  be  treated  by  defendants  as 
being  void  in  his  hands. 

The  defendants  do  not  question  the  legal  inference  which 
he  assumes  from  the  fact  pleaded,  as  they  might  have  done 
by  demurring  to  his  plea,  but  they  join  issue  with  him  upon 
his  plea,  in  the  ordinary  manner,  thereby  denying  that  the 
facts  on  which  he  grounds  his  defence  are  truly  stated. 

Upon  the  evidence,  the  jury  found  that  it  was  true,  as 
the  plaintiff  had  pleaded,  that  he  took  the  debentures  in 
good  faith,  for  value,  and  without  notice,  and  therefore 
found,  as  we  think  they  should  have  done,  that  the  plaintiff 
has  proved  his  replication.  Whether  it  was  a good  legal 
answer  to  the  defendants’  plea,  or  not,  was  not  a question  for 
the  jury. 

The  defendants  afterwards  moved  the  judge  of  the  County 
Court  in  term  for  a new  trial,  or  for  a re-pleader,  or  to  arrest 
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the  judgment.  The  judge  refused  the  application,  and  his 
judgment  is  appealed  from. 

We  think  he  did  right  not  to  grant  a new  trial,  because 
the  evidence  supported  the  truth  of  the  plaintiff’s  statement, 
on  which  the  only  issue  in  fact  was  found  ; and  we  think  he 
did  right  in  refusing  a re-pleader,  if  that  be  an  appealable 
matter  under  8 Vie.  ch.  13,  sec.  57,  because  that  would 
have  been  to  interpose  in  the  defendants’  favour,  not  in 
order  to  advance  justice,  but  contrary  to  the  substantial 
justice  of  the  case. 

For  all  that  appears,  the  defendants  may  not  only  have 
got  the  money  upon  the  debentures  when  they  issued  them  (as 
we  cannot  doubt  they  did),  but  they  may  have  raised  the 
money  long  ago  under  their  by-law,  to  enable  them  to  pay  it. 

We  have  looked  carefully  at  the  case  in  the  Common 
Pleas  of  Melli^h  v.  The  Municipality  of  Brantford  (2  C.  P. 
35).  That  was  upon  demurrer,  and  the  question  therefore 
was  presented  in  its  strictest  form.  Here  the  question  is, 
whether  there  was  misdirection  in  holding  that  the  facts 
stated  in  the  replication  were  proved,  and  there  certainly 
was  no  misdirection  in  that  respect. 

The  defendants  might  have  raised  an  issue  in  law,  as  to 
their  liability  under  that  statement  of  facts,  but  they  did 
not;  and  if  they  had,  the  question  that  would  have  been 
presented  in  this  case  would  not  have  been  the  same,  for 
there  the  party  suing  was  the  original  contracting  party 
with  the  corporation,  not  the  holder  of  a negotiable  security. 
Both  these  cases,  however,  suggest  considerations  of  great 
consequence  to  the  public,  which  may  not,  we  fear,  have 
received  all  that  attention  in  the  legislature  which  they 
seem  to  require. 

The  rule  moved  in  this  case  was,  we  think,  rightly  disposed 
of  in  the  county  court,  and  the  appeal  must  therefore  be  dis- 
missed with  costs. 


Appeal  dismissed. 
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Papps  y.  Melville  et  al. 

Covenant  to  perform  carpenter's  work  on  house — Default  in  completion  by  time 
specified — Action  for  penalty — Delay  caused  by  the  masons  employed  by 
plaintiff — Pleading. 

Declaration.  First  count — That  defendants  agreed  to  perform  all  the  car* 
penter’s,  joiner’s,  and  tinsmith’s  work,  required  to  complete  a certain 
house  then  about  to  be  erected  by  the  defendants  for  the  plaintiff,  for 
£ 294,  and  to  finish  said  works  by  the  23rd  of  December,  and  to  pay  the 
plaintiff  £10  per  week  as  liquidated  damages  for  each  week  after  that 
day  until  the  completion  of  such  work  ; and  that,  although  defendants 
completed  the  work,  and  received  £290  on  account,  and  recovered  judg- 
ment against  the  plaintiff  for  the  residue,  which  judgment  is  still  in  force, 
yet  ten  weeks  after  the  said  23rd  of  December  elapsed  before  the  said 
work  was  finished. 

Plea , that  defendants  would  have  completed  the  work  within  the  time 
specified  therefor,  but  were  delayed  by  the  masons  employed  by  the 
plaintiff  to  build  the  brick- work  of  said  house,  and  were  thereby,  without 
any  default  on  their  part,  hindered  and  prevented  from  completing  said 
work  within  such  time. 

Held,  on  demurrer,  plea  good,  for  although  it  was  not  stated  in  the  declara- 
tion that  the  plaintiff  was  to  do  the  brick-work,  yet  nothing  appeared 
necessarily  inconsistent  therewith,  and  it  was  distinctly  averred  in  the 
plea,  so  that  an  issue  taken  thereon  must  have  led  to  a determination 
of  the  case  on  the  merits. 

Held,,  also,  that  the  defence  set  up  was  clearly  good. 

The  plaintiff,  by  his  declaration,  alleged  in  the  first  count, 
that  the  defendants,  by  deed  dated  the  second  day  of  August, 
185 6,  covenanted  with  the  plaintiff  to  do  and  perform  the  whole 
of  the  carpenter’s,  joiner’s,  and  tinsmith’s  work,  necessary 
to  complete  a certain  house  on  Hannah  street,  in  the  city  of 
Hamilton,  then  about  to  be  erected  by  the  defendants  for 
the  plaintiff,  according  to  certain  plans  and  specifications, 
&c.,  in  that  behalf  prepared  by  one  W.  T.,  architect,  &c., 
for  the  sum  of  £294,  to  be  paid  in  a certain  manner  and  at 
certain  times  in  such  deed  specified,  as  by  reference  thereto 
will  fully  appear,  and  to  complete  the  whole  of  the  work  so 
to  be  performed  by  the  defendants  on  or  before  the  twenty- 
third  day  of  December  of  the  last  mentioned  year,  and  to  pay 
the  plaintiff  £10  per  week  as  fixed  and  liquidated  damages, and 
not  as  a penalty,  for  each  week  ensuing  the  said  twenty- 
third  day  of  December  of  last  mentioned  year,  until 
such  works  to  be  performed  by  the  defendants  as  aforesaid 
should  be  completed  : and  that,  although  the  defendants  did 
complete  the  said  works  after  the  date  of  the  said  deed,  and 
although  the  plaintiff  paid  to  the  defendants,  and  the  defen- 
dants accepted  and  received  from  the  plaintiff,  a pbrtion  of 
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the  said  £294  therefor,  as  above  stipulated,  to  wit,  the  sum 
of  £290,  parcel  thereof,  and  recovered  judgment  against  the 
plaintiff  in  the  court  of  Queen’s  Bench  for  the  residue 
thereof,  which  judgment  is  still  in  force,  yet  the  defen- 
dants did  not  complete  the  said  works  on  or  before  the 
said  twenty-third  day  of  December  last  mentioned,  and 
that  a large  number  of  weeks,  to  wit,  ten  w;eeks,  ensuing 
such  twenty-third  day  of  December,  elapsed  before  such 
works  were  completed. 

Second  count — That  the  defendants,  being  co-partners  in 
the  trade  and  business  of  carpenters  and  joiners,  in  the 
course  of  their  said  trade  and  business,  on  the  second  day 
of  August,  1856,  agreed  with  the  plaintiff  to  erect  and 
complete  all  that  appertained  to  their  said  trade  and  busi- 
ness of  a certain  other  house  on  Hannah  and  Hughson 
streets,  in  the  city  of  Hamilton,  according  to  certain  designs, 
fee.,  prepared  by  one  W.  T.,  architect,  for  the  plaintiff,  for  the 
sum  of  £294,  payable  to  the  defendants  in  that  behalf,  and 
to  complete  the  same  on  or  before  the  first  day  of  January, 
1857,  and  to  pay  to  the  plaintiff  for  each  and  every  week 
ensuing  such  first  day  of  January,  during  which  the  same 
should  remain  incomplete,  the  sum  of  ten  pounds  per  week 
as  fixed  and  liquidated  damages,  and  not  in  the  nature  of  a 
penalty  : and  the  plaintiff  says,  that  although  the  defendants 
did  erect  and  complete  all  that  appertained  to  the  said  trade 
and  business  of  the  said  house  as  above  stipulated,  and  were 
paid  and  received  a portion  of  said  price  therefor,  to  wit, 
£290,  and  recovered  judgment  for  the  residue  thereof  in  the 
Court  of  Queen’s  Bench  against  the  plaintiff’,  which  judg- 
ment is  still  in  force,  yet  the  defendants  did  not  nor  would 
complete  the  same  on  or  before  the  said  first  of  January, 
and  the  period  of  ten  weeks  ensuing  that  day  elapsed  before 
the  defendants  completed  the  same,  whereby  the  plaintiff 
suffered  a great  damage,  to  wit,  to  the  extent  of  ten  pounds 
during  each  and  every  of  such  weeks. 

The  defendants  pleaded — 2.  That  after  the  making  of  the 
said  deed  in  that  count  mentioned  the  defendants  were  ready 
and  willing  to  proceed  with  the  work  to  be  performed  by  them 
on  and  about  the  said  house,  and  would  have  completed  the 
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same  within  the  time  therein  specified  for  the  completion 
thereof,  but  were,  after  the  making  of  the  said  deed,  detained 
for  a long  space  of  time  by  the  mason  employed  by  the 
plaintiff  in  building  the  brick- work  of  the  said  house,  and 
for  a further  long  space  of  time  by  the  plasterers  employed 
by  him  in  plastering  the  same ; and  the  defendants  were 
thereby,  without  any  default  on  their  part,  hindered  and 
prevented  from  completing  the  said  work  within  the  time 
so  specified. 

3.  And  as  to  the  second  count,  the  defendants  say,  that 
the  defendants  were  always,  after  the  making  of  the  deed 
mentioned,  ready  and  willing  to  proceed  with  the  works 
thereby  contracted  by  them  to  be  performed,  and  would 
have  completed  the  same  within  the  period  therein  specified, 
but  were  hindered  and  delayed  by  the  plaintiff  and  his 
servants  and  agents,  by  whom  certain  portions  of  the  said 
building  were  to  be  built  and  constructed  in  time  to  enable 
the  defendants  to  proceed  with  their  portion  of  the  work,  so 
as  to  complete  the  same  within  the  time  so  specified : and 
the  defendants  say,  that  but  for  such  hindrance  and  delay, 
the  work  by  them  contracted  to  be  performed  would  have 
been  so  completed  within  the  time  thereby  provided. 

^The  plaintiff  demurred  to  these  pleas.  The  grounds  of 
demurrer  relied  upon  sufficiently  appear  from  the  judgment. 

Martin , for  the  demurrer,  cited  Macintosh  v,  Midland  R. 
W.  Co.,  14  M.  & W.  557 ; Atkyns  v.  Kinnier,  4 Ex.  776  • 
Irving  v.  Manning,  6 C.  B.  391  ; Cannock  v.  Jones,  3 Ex. 
233 ; Gould  v.  Webb  4 E.  & B.  942 ; Martyn  v.  Clue,  18 
Q.  B.  661. 

JEccles,  Q.  C.,  contra,  cited  Rawlinson  v.  Clark,  14  M.  & 
W.  186 ; Watson  v.  O’Beirne,  7 U.  C.  R.  345 ; Holme  v. 
Guppy,  3 M.  & W.  387 ; Melville  v.  Carpenter,  4 C.  P.  159. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  special  plea  to  the  first  count  would  clearly  not  have 
been  good  upon  special  demurrer,  but  whether  it  is  in  .sub- 
stance a sufficient  answer  is  now  the  question. 

We  think  we  must  understand,  from  the  statement  in  the 
first  count,  that  the  £294  was  to  be  paid  to  the  defendants 
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for  the  carpenter’s,  joiner’s  and  tinsmith’s  work,  which  they 
had  covenanted  to  do  by  the  23rd  of  December,  and  not  for 
building  the  house  altogether,  which  it  is  not  averred  in  the 
first  count  that  the  defendants  had  covenanted  to  build 
either  by  the  23rd  of  December  or  at  any  time ; but  merely 
as  a fact  it  is  stated  that  the  house  in  which  the  defendants 
were  to  do  the  stipulated  carpenter’s  work,  &c.,  was  a house 
that  was  then  about  to  be  erected  by  the  defendants  for  the 
plaintiff. 

If  the  defendants  were  to  build  the  house — that  is,  were 
under  a contract  to  erect  and  cemplete  the  house — it  would 
seem  to  follow  as  a consequence,  that  it  must  have  been 
under  their  control  as  to  the  time  of  going  on  with  the  work, 
unless  indeed  the  plaintiff,  and  not  the  defendants,  were  to 
find  materials,  in  which  case  there  might  be  a delay  for 
which  the  defendants  could  not  be  held  answerable. 

If  the  defendants  had  the  control  of  the  whole  work,  and 
not  merely  of  the  carpenter’s  work,  &c.,  then  one  does  not 
see  how  the  plaintiff  could  have  had  any  thing  to  do  in  the 
employment  of  men  to  do  the  brick-work  and  plastering. 
Yet  we  are  to  consider,  on  the  other  hand,  that  when  the 
plaintiff  in  the  first  count  speaks  of  the  house  as  one  then  to 
be  erected  by  the  defendants  for  the  plaintiff,  he  does  not 
aver  that  defendants  were  under  any  contract  to  put  up  the 
house  for  him,  and  may  mean  nothing  more  than  that  such 
was  the  intention. 

It  is  not  absolutely  inconsistent  with  these  words,  used 
merely  to  describe  the  hou^e,  that  the  defendants  were  to  be 
the  architects,  and  have  the  general  direction  of  the  work, 
while  the  plaintiff  reserved  to  himself  the  finding  materials 
and  workmen  to  do  such  parts  of  it  under  defendants’  direc- 
tions as  were  not  within  their  line  as  carpenters  ; and  in 
that  case  it  might  happen  that  the  defendants,  relying  on 
the  plaintiff  keeping  his  time  in  regard  to  what  he  had  un- 
dertaken to  have  done,  ventured  to  covenant  for  what  alone 
they  had  bound  themselves  to  execute,  namely,  the  carpen- 
ter’s work,  &c.,  and  that  it  should  be  completed  by  the  23rd 
of  December. 

The  defendants,  by  their  plea,  rest  ’the  defence  on  the 
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fact  that  the  plaintiff  was  behind  with  the  wood- work  and 
plastering : that  the  men  employed  by  him  to  do  do  it  had  it 
not  done  in  such  time  as  left  it  possible  for  the  defendants  to 
do  the  carpenter’s  work,  &c.,  which  they  had  covenanted  to 
do  by  the  23rd  of  December,  and  that  so,  without  any  default 
of  theirs,  they  could  not  keep  the  day. 

Now  we  have,  on  the  one  hand,  the  defendants  relying  as 
an  excuse,  on  the  plaintiff’s  not  having  done  in  time  the 
brick- work  and  plastering,  which,  according  to  the  way  in 
which  the  plaintiff  has  set  out  the  agreement,  it  would  ap- 
pear were  to  be  done  by  the  defendants  themselves;  and  this, 
too,  without  any  explanation  given  in  the  plea  to  account  for 
what  would  seem  to  be  a repugnancy  between  the  declara- 
tion and  the  plea  in  this  respect,  though  one  can  see  that  the 
apparent  repugnancy  might  have  been  explained  away  in 
several  ways,  according  to  the  facts  of  the  case,  so  as  to  leave 
the  plea  free  from  exception  in  that  respect. 

On  the  other  hand,  we  have  to  consider  that  the  defendants 
aver  as  a fact,  that  the  plaintiff  did  employ  men  to  do  the 
brick-work  and  plastering ; and  also,  as  a fact,  that  from  the 
delay  of  the  men  so  employed  by  the  plaintiff,  they  were, 
without  any  default  of  theirs , disabled  from  completing  the 
carpenter’s  work  by  the  day  that  had  been  appointed. 

Now  if  the  plaintiff,  instead  of  demurring,  had  denied  the 
truth  of  that  defence,  the  defendants  would  have  had  to 
shew  that  the  plaintiff  had  in  fact  been  carrying  on  the 
brick- work  and  plastering  by  his  own  workmen,  and  that 
that  work  was  delayed  without  any  fault  of  the  defendants. 
The  evidence  which  either  party  could  have  given  on  those 
points  must  have  opened  to  the  jury  the  whole  truth  of  the 
case.  The  defendants  could  not  have  sustained  their  plea 
without  shewing  the  truth  of  both  their  averments;  and  though 
the  establishing;  the  averments  would  seem  at  first  sight  to 
be  inconsistent  with  the  plaintiff’s  reference  to  the  house  as 
^one  that  was  to  be  built  by  the  defendants , yet  it  would  not 
necessarily  be  inconsistent,  for  it  might  be  explained  ill  vari- 
ous ways  how  the  brick-work  came  to  be  in  fact  going  on 
under  the  plaintiff’s  control,  and  not  under  the  defendants’. 

Besides,  it  is  to  be  considered  that  whatever  repugnancy 
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there  may  be  in  the  absence  of  explanation,  is  not  a repug- 
nancy between  two  statements  made  by  the  defendants,  but 
between  something  which  they  have  directly  affirmed,  and 
another  matter  which  the  plaintiff  has  alluded  to  by  way  of 
reference  merely,  in  order  to  identify  the  subject  matter  of 
the  contract. 

We  think,  on  the  footing  on  which  pleadings  are  now  put 
by  the  99th  clause  of  the  Common  Law  Procedure  Act,  we 
can  properly  uphold  this  plea,  as  one  that  must  necessarily 
have  led  to  the  determination  of  the  case  upon  the  merits, 
i if  the  plaintiff  had  taken  issue  upon  it. 

Upon  the  third  plea,  which  sets  up  the  same  defence  to 
the  second  count,  we  have  no  doubt.  It  is,  in  our  opinion, 
sufficient;  for  the  second  count,  to  which  that  is  pleaded  as 
a defence,  does  not  speak  of  the  house  as  one  that  was  about 
to  be  erected  by  the  defendants,  wherefore  there  is  no  appa- 
rent repugnancy  between  the  declaration  and  plea  in  that 
respect;  and  the  only  question  is,  whether  the  defendants, 
having  contracted  to  do  by  a certain  day  all  the  carpenter’s 
and  joiner’s  work  to  a certain  house  to  be  built  for  the 
plaintiff,  or  to  pay  a certain  penalty  for  each  week’s  delay 
after  that  day,  are  excused  from  the  penalty  by  the  fact  of 
the  plaintiff  not  having  the  other  parts  of  the  work,  to  which 
the  carpenter’s  work  was  to  be  applied,  done  in  time  to  ad- 
mit of  the  defendants  keeping  their  contract. 

W e are  clear  that  such  a plea  is  a good  legal  defence.  The 
defendants  could  not  do  all  that  appertained  to  their  trade 
as  joiners  by  the  1st  of  January  to  a house  of  the  plaintiff’s 
which  was  not  then  existing. 

There  is  in  the  second  count  nothing  to  shew  that  the 
defendants  were  to  do  anything  but  the  carpenter’s  work,  and 
they  could  only  do  that  description  of  work  to  a house  that 
should  then  be  ready  to  receive  it.  For  all  that  appears  in 
this  count  the  plaintiff  took  on  himself  the  responsibility  of 
having  the  house  ready  for  the  work  which  the  defendants 
were  to  do,  and  the  agreement  cannot,  consistently  with 
common  sense,  be  understood  to  have  been  made  upon  any 
other  footing. 

We  refer  to  Comyn’s  Digest,  “ Covenant  ” F.,  in  which 
17  XVI.,  U.  C.  Q.  B. 
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are  many  authorities  cited,  affirming  the  principle,  that 
where  the  foundation  of  a covenant  fails,  the  covenant  also 
fails.  If  after  this  agreement  was  entered  into  the  plaintiff 
had  not  gone  on  at  all,  but  had  abandoned  his  intention  of 
building,  then  there  would  have  been  nothing  for  the  defen- 
dants to  do,  either  within  the  intention  or  letter  of  their 
covenant ; and  the  effect  would  be  the  same  if  he  did  go  on 
with  the  house,  but  had  it  not  ready  at  such  a time  as  made 
it  possible  for  the  defendants  to  keep  their  time.  The  case 
cited  of  Holme  v.  Guppy  (3  M.  & W.  387)  is  in  point. 

In  our  opinion  the  defendants  are  entitled  to  judgment  on 
both  pleas,  though  we  do  not  take  the  point  to  be  so  clear 
upon  the  second  plea  as  upon  the  third. 

The  cases  cited  by  Mr.  Martin  are  not  like  the  present, 
not  being  cases  in  which  there  was  something  to  be  created 
by  the  plaintiff  before  the  covenant  on  which  he  is  suing 
could  attach. 

Judgment  for  defendants  on  demurrer. 


Leslie  v.  Morrison. 

Notice  to  produce — Form  of — Evidence — Letters — Estoppel. 

Plaintiff  sued  defendant  for  the  price  of  some  fruit  trees,  and  the  defence 
was  that  they  had  not  been  purchased  by  defendant,  but  received  to  sell 
upon  commission  .or  the  plaintiff.  Defendant  had  given  a notice  to  pro- 
duce “the  several  documents  hereunder  specified,  and  all  other  docu- 
ments, letters,”  &c.,  “ relating  to  the  matters  in  question  in  this  cause:” 
the  schedule  specified  all  letters,  &c. , ‘ ‘ and  particularly  certain  orders 
given  by  defendant  to  plaintiff  to  forward  the  trees  which  the  defendant 
was  to  sell  for  the  plaintiff  under  the  agreement  between  them,  and 
which  orders  are  dated  in  or  about  March,  1856.”  Held,  sufficient  to  let 
in  secondary  evidence  of  a letter  written  by  defendant  to  plaintiff  in 
March,  requiring  trees  to  be  sent  by  a certain  time. 

Held,  also,  that  defendant  having  put  in  a letter  from  the  plaintiff  to  estab- 
lish that  he  had  received  the  trees  for  sale,  was  not  bound  by  the  plain- 
tiff ’s  statement  in  the  same  letter  of  the  amount  due  for  such  trees. 

Assumpsit  on  common  counts. 

Pleas,  non-assumpsit,  payment,  and  set  off. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  it  appeared 
that  the  action  was  brought  for  the  price  of  a large  number 
of  fruit  trees  sent  to  him  from  the  plaintiff’s  nursery  near 
Toronto,  in  the  spring  of  1856,  addressed  to  the  defendant 
at  Chatham. 
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The  plaintiff  charged  him  with  those  trees  at  the  selling 
price  by  retail,  abating  twenty-five  per  cent.,  and  giving  him 
credit  for  some  notes,  which  the  defendant  had  taken  from 
the  purchasers  of  the  trees,  and  forwarded  to  the  plaintiff. 

The  plaintiff  treated  the  transaction  as  a sale  by  him  to 
defendant  of  the  trees  on  the  terms  mentioned. 

The  defendant,  on  the  other  hand,  contended  that  he  did 
not  buy  the  trees,  but  was  engaged  by  the  plaintiff  to  act  as 
his  agent  in  selling  them  on  commission : that  he  was  to 
receive  twenty-five  per  cent,  npon  the  sale,  and  to  remit  notes 
taken  from  the  buyers ; and  his  defence,  as  to  such  of  the 
trees  sent  to  him  as  remained  unaccounted  for,  was  that  he 
h^d  sent  orders  for  them  in  March,  requesting  them  to  be  sent 
so  as  to  arrive  at  Chatham  not  later  than  the  15th  of  April: 
that  they  did  not  arrive  at  the  Chatham  station  till  the  29th 
of  April : that  on  account  of  the  lateness  of  the  season 
he  could  get  but  few  of  them  sold,  and  had  the  rest  care- 
fully planted  in  a nursery,  where  almost  all  of  them  died  ; 
and  that  he  wrote  to  the  plaintiff  a particular  account  of 
the  matter  in  July,  1856,  but  got  no  answer  to  it. 

On  the  trial  the  defendant  called  for  this  letter,  having 
given  a notice  to  produce  it.  The  plaintiff  objected  that  the 
notice  was  not  in  terms  sufficiently  explicit  to  entitle  the 
defendant  to  call  for  any  particular  letter,  and  it  was  not 
produced.  The  learned  Chief  Justice  concurred  in  that  view 
of  the  notice,  and  secondary  evidence  of  the  contents  of  the 
letter  was  in  consequence  rejected. 

The  notice  was  in  these  terms : “ You  are  hereby  re- 

quired to  produce,”  &c.,  “ the  several  documents  hereunder 
specified,  and  all  other  documents,  letters,  deeds,  books, 
papers  and  writings  whatsoever,  containing  any  entry, 
memorandum  or  minute,  or  other  matter  in  anywise  relating 
to  the  matters  in  question  in  this  cause.”  The  notice  was 
admitted  to  have  been  duly  served.  In  the  schedule  under 
the  notice  was  the  following  specification : “ all  letters  and 
papers  written  by  defendant,  and  sent  or  given  to  the  plain- 
tiff, relating  to  the  matters  in  question  in  this  suit,  and  par- 
ticularly certain  orders  given  by  the  defendant  to  the  plain- 
tiff to  forward  the  trees  and  shrubs  which  the  defendant  was 


132  queen's  bench,  Michaelmas  term,  21  vie. 

to  sell  for  the  plaintiff  under  the  agreement  between  them, 
and  which  orders  were  dated  in  or  about  March,  1856.” 

The  jury  found  for  the  plaintiff  £50. 

Freeland  obtained  a rule  nisi  for  a new  trial  for  the  im- 
proper reception  of  evidence,  and  on  affidavits. 

Adam  Wthon,  Q.  C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  suggest  to  the  parties  that  this  is  a case  which  it  would 
be  most  advisable  to  settle  by  arbitration,  rather  than  continue 
a litigation  about  an  amount  not  large,  and  where  the  facts 
which  the  defendant  relies  on  could  be  more  conveniently  in- 
quired into  before  arbitrators  having  the  parties  before  them. 

If  we  have  to  determine  upon  this  application,  w^  must 
hold  that  the  secondary  evidence  of  the  defendant’s  letter 
to  the  plaintiff*  accounting  for  what  he  had  done  with  the 
trees  sent  up  to  Chatham  in  April,  ought  to  have  been 
received.  The  learned  judge  thought  the  notice  to  produce 
was  too  general  in  its  terms,  and  therefore  excluded  the 
secondary  evidence ; but  the  notice  was  sufficiently  particular, 
as  indeed  seems  to  be  conceded,  and  the  contents  of  the 
letter  in  question  should  therefore  have  been  allowed  to 
be  proved ; and  it  appears  from  the  statement  which  we 
have  of  it  in  Mr  Johnson’s  affidavit,  and  it  was  material  for 
the  defendant  to  be  able  to  prove  that  he  had  written  such 
a letter  to  the  plaintiff. 

The  learned  Chief  J ustice  seems  also  to  have  considered, 
that  the  defendant  having  put  in  a letter  of  the.  plaintiff’s 
to  him  for  the  purpose  of  establishing  that  he  received  the 
fruit  trees  on  the  footing  of  an  agent  to  sell  on  commission, 
and  not  as  being  sold  to  himself,  could  scarcely  be  allowed 
to  dispute  the  correctness  of  the  plaintiff’s  statement  in  the 
same  letter  of  the  amount  which  he  deemed  to  be  due  to  him 
for  the  trees ; but  though  the  plaintiff  was  entitled  to  have 
the  whole  letter  read,  it  did  not  follow  that  the  defendant 
would  be  bound  by  any  statements  which  the  plaintiff*  might 
have  made  in  his  own  favour.  We  think,  if  the  parties 
cannot  otherwise  settle  this,  we  must  grant  a new  trial, 
with  costs  to  abide  the  event. 


Rule  absolute. 
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William  Bachelor  Coltman,  Francis  Joseph  Coltman, 
and  Schuyler  Shirley  y.  Brown. 

Proof  of  will  executed  out  of  U.  G. — 16  Vic.,  cti.  19,  sec.  5 — “Her  Majesty's 
possessions ” — Notice  of  title. 

The  words  “ Her  Majesty’s  possessions  out  of  Upper  Canada  ” used  in  16 
Vic.,  eh.  19,  sec.  5,  include  England;  and  it  was  held,  therefore,  that  the 
probate  of  a will  executed  there,  under  the  seal  of  the  Prerogative  Court 
of  Canada,  was  properly  received  in  evidence. 

In  notices  of  title  in  ejectment,  under  the  C.L.P.  A.,  secs.  222,  224,  it  is  only 
necessary  to  state  how  the  party  claims,  as  by  conveyance,  descent,  &c. , 
and  from  whom,  without  exhibiting  the  whole  chain  of  title. 

Ejectment,  for  the  east  half  of  lot  No.  18,  in  the  7th  con- 
cession of  Portland. 

The  first  two  plaintiffs  claimed  as  devisees  of  the  late  Sir 
Thomas  Coltman, and  the  other  plaintiff  as  grantee  from  them. 

At  the  trial,  at  Kingston,  before  Rickards,  J.,  it  was 
objected  that  the  production  of  the  probate  of  Sir  Thomas 
Coltman’s  will,  under  the  seal  of  the  Prerogative  Court  of 
Canterbury,  did  not  constitute  legal  evidence  of  the  will 
under  our  statute  16  Vic.,  ch.  19,  sec.  5,  because  the  terms 
used  in  that  act,  “ Her  Majesty’s  possessions,”  do  not 
embrace  England,  but  the  foreign  possesions  of  the  crown 
only. 

The  will  bore  date  on  the  22nd  of  February,  1842,  and 
devised  all  the  testator’s  land  in  Canada  to  his  sons,  the  first 
two  plaintiffs ; the  probate  bore  date  the  20th  of  July,  1849. 

There  had  been  notices  served  on  the  defendant,  one  under 
the  statute  16  Vic.,  ch.  19,  sec.  5,  that  the  plaintiffs  intended 
to  produce  and  use  the  probate  of  the  will  of  Sir  Thomas 
Coltman,  instead  of  the  will  itself,  giving  the  date  of  the  will 
and  probate;  and  a notice  that  the  first  two  plaintiffs  claimed 
as  devisees  under  that  will,  and  the  other  plaintiff  as  their 
grantee.  The  learned  judge  allowed  this  latter  notice  to  be 
amended  by  stating  that  the  plaintiff’s  title  was  under  a 
patent  to  John  Evans,  a deed  from  him  to  Charles  Stuart, 
who  conveyed  to  John  Cummings,  who  conveyed  to  Matthew 
Bell  and  Edward  Hall,  who  conveyed  to  Sir  Thomas  Colt- 
man, the  devisor. 

A verdict  having  been  rendered  for  the  plaintiffs. 

Henderson  obtained  a rule  nisi  for  a new  trial.  He  re- 
newed the  exception  taken  at  nisi  prius  to  the  proof  of  Sir 
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Thomas  Coltman’s  will,  citing  17  & 18  Vic.,  ch.  54,  (Impe- 
rial); 8 & 9 Vic.,  ch.  93,  sec.  61  (Imperial);  Steph.  Com. 
I.  98  ; Rex  v.  Vaughan, 4 Burr.  2500 ; and  objected  that  the 
amendment  of  the  notice  should  not  have  been  allowed. 

Kirkpatrick,  Q.  C.,  shewed  cause.  , 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  exception,  upon  the  effect  of  our  statute  16 
. Vic.,  ch.  19,  secs.  5,  6,  7,  we  think  the  words  used  in  the  5th 
clause,  “ in  any  of  her  Majesty’s  possessions  out  of  Upper 
Canada”  may  be  construed  to  extend  to  England  or  other 
parts  of  the  united  kingdom.  The  word  possessions  is  an 
expression  more  generally  used  in  acts  of  parliament  when 
the  plain  and  expressed  intention  is  to  confine  it  to  British 
possessions  abroad;  that  is,  out  of  the  united  kingdom;  but 
where  that  is  the  case,  the  word  “ abroad  ” is  usually  added. 
This  is  an  act  which  should  receive  a liberal  construction, 
as  it  is  to  facilitate  legal  proceedings,  and  avoid  unnecessary 
expense.  We  cannot  imagine  that  the  legislature  desired 
that  our  courts  of  justice  should  place  less  confidence  in  pro- 
bates of  wills  granted  in  England  than  those  granted  in 
British  colonies.  The  object  of  affording  the  facility  of 
proof  applies  in  the  one  case  as  well  as  in  the  other,  and 
quite  as  forcibly  : and  as  the  term  “ possessions  of  her 
Majesty”  will,  without  any  stretch  of  construction,  include 
England,  we  think  the  probate  from  the  Prerogative  Court 
of  Canterbury  was  properly  received. 

We  are  also  of  opinion  that  the  plaintiffs’  notice  of  the 
title,  stating  under  what  assurance  and  from  whom  they 
immediately  hold,  was  sufficient,  without  going  back  to  the 
origin  of  the  title,  and  tracing  it  from  the  patent.  We  have 
observed  such  notices  to  be  given  sometimes  on  the  one  prin- 
ciple and  sometimes  on  the  other.  Our  opinion  is  that 
nothing  more  is  necessary  than  to  state,  as  in  this  case, 
whether  the  plaintiff  or  defendant  claims  by  conveyance  to 
himself,  and  from  whom,  or  by  descent,  marriage,  devise, 
&c.,  and  from  whom,  and  that  he  need  not  go  back  in  order 
to  exhibit  a chain  of  title  from  the  patent.  If  it  were  other- 
wise, the  party  might  have  to  disclose  beforehand  some  break 
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or  flaw  in  his  chain,  of  title.  It  is  enough,  we  think,  that 
he  should  state  the  nature  of  his  title,  not  the  several  steps 
of  it. 

We  think  the  rule  nisi  should  be  discharged. 

Rule  discharged. 


The  Provincial  Insurance  Company  v.  The  ^Etna 
Insurance  Company. 

Insurance — Re-insurance — Construction  of  policy — Action  brought  too  late — 
Computation  of  time. 

Plaintiff  having  insured  a steamer  for  £1500,  re-assured  with  defendants  for 
£500,  under  a policy  which  provided  that  no  suit  should  be  maintained 
thereon  unless  commenced  ‘ 4 within  the  term  of  twelve  months  next  after 
any  loss  or  damage  shall  occur.”  The  steamer  was  injured  in  November, 
1854,  and  the  plaintiffs,  having  paid  the  amount  claimed  on  the  9th  of 
August,  1855,  brought  this  action  on  the  8th  of  August,  1856,  to  recover 
from  the  defendants  their  proportion. 

Held,  too  late,  for  that  “the  loss  or  damage”  referred  to  in  the  defendants’ 
policy  was  the  injury  to  the  vessel,  not  the  payment  by  the  plaintiffs. 
Whether  under  the  other  construction  the  action  would  have  been  in  time, 
was  a question  raised  but  not  decided. 

The  plaintiffs  sued  the  defendants  on  a policy  of  assurance 
entered  into  by  defendants  on  the  14th  of  September,  1854r 
whereby  they  insured£500  on  the  steamer  “B.  F.  Tibbetts,” 
navigating  the  waters  between  Quebec  and  the  river  Trent, 
from  the  30th  of  August  to  the  30th  of  November,  1854,  in 
which  policy  it  was  declared  that  the  same  was  to  be  subject 
to  such  risks,  valuations  and  conditions,  as  were  or  might 
be  taken  by  the  said  plaintiffs,  and  the  loss,  if  any,  was  to 
be  payable  by  the  defendants  at  the  same  time.  The  decla- 
ration averred  a loss  within  the  policy  granted  by  the  defen- 
dants to  the  full  amount  insured,  and  that  the  plaintiffs  were 
at  the  time  interested  in  the  steamboat  to  that  amount. 

The  defendants  pleaded,  among  other  pleas  not  now 
material,  that  it  was  a condition  of  the  policy  sued  on, 
that  no  action  should  be  brought  upon  it  unless  com- 
menced within  twelve  months  after  the  loss  or  damage ; 
and  that  in  this  case  the  plaintiffs’  loss  and  damage  occurred 
more  than  twelve  months  before  the  commencement  of  this 
suit. 

At  the  trial,  at  Toronto,  before  Robinson , C.  J.,  it  was 
proved  that  on  the  2nd  of  May,  1854,  the  plaintiffs  insured 
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£1000  on  the  steamer  “ B.  F.  Tibbetts,”  and  on  the  30th 
of  August,  1854,  £500,  both  policies  extending  to  the  30tli 
of  November. 

The  policy  sued  in  this  action  was  made  on  the  14th  of 
of  September,  1854,  for  £500,  for  the  same  period,  and 
against  the  same  risks. 

The  premium  paid  was  £21  7s.  6d. 

Ihis  policy  contained  a condition  ^that  no  suit  or  action 
against  the  said  company  for  the  recovery  of  any  claim  upon, 
under,  or  by  virtue  of  the  policy,  shall  be  sustainable  in 
any  court  of  law  or  chancery,  unless  such  suit  or  action 
shall  be  commenced  within  the  term  of  twelve  months  next 
after  any  loss  or  damage  shall  occur ; and  that,  in  case  any 
such  suit  or  action  shall  be  commenced  against  the  said  com- 
pany after  the  expiration  of  twelve  months  next  after  such 
loss  or  damage  shall  have  occurred,  the  lapse  of  time  shall 
be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  the  claim  thereby  so  attempted  to  be  enforced.” 
And  in  the  margin  of  the  policy  it  was  stated,  “ This  policy 
is  to  be  subject  to  such  risks,  valuations  and  conditions,  as 
are  or  may  be  taken  by  the  said  Provincial  Insurance  Com- 
pany; and  the  loss,  if  any,  payable  at  the  same  time.” 

The  steamer,  it  appeared  by  a protest  made  before  a 
notary  in  Quebec  on  the  5th  of  June,  1855,  by  the  master 
and  pilot,  was  damaged  in  the  river  St.  Lawrence  at  a cove, 
by  being  obliged  to  part  from  her  moorings,  in  order  to 
avoid  some  cribs  of  timber  that  were  descending  the  river, 
and  by  running  aground  in  the  attempt. 

The  damage  which  was  claimed  from  the  plaintiffs  in  con- 
sequence was  £214  12s.,  as  adjusted  on  a valuation,  which 
would  make  the  claim  on  the  defendants  as  re-assurers  of 
£506,  or  one-third  of  the  £1500  taken  by  the  plaintiffs, 
£7  10s  8d. 

On  the  25th  of  July,  1856,  the  plaintiffs  having  paid  the 
£214  12s.  demanded  the  £71 10s.  8d.  from  the  defendants,  in 
a letter  in  which  was  stated  merely  the  amount  of  loss  paid 
by  the  plaintiffs,  and  the  amount  claimed  by  them  from  the 
defendants.  The  defendants  objected  to  pay,  andthis  action 
was  in  consequence  commenced  on  the  8th  of  August,  1856. 


PROVINCIAL  INSURANCE  CO.  V.  J5TNA  INSURANCE  CO.  1*37 

It  was  proved  that  the  plaintiffs’  agent  at  Quebec  received 
the  protest  describing  the  damage  in  June,  1855,  and  for- 
warded it  to  the  plaintiffs  at  Toronto,  who  paid  the  £214 
12s.  to  the  owner  of  the  steamer,  on  the  9th  of  August,  1855. 
The  plaintiffs  claimed  interest  from  that  time  on  the  defen- 
dants’ one-third,  £71  10s.  8d. 

The  plaintiffs’  marine  inspector  was  examined  at  the  trial. 
He  swore  that  the  accident  occurred  on  the  6 th  of  Novem- 
ber, 1854,  and  that  he  made  a report  of  it  to  the  plaintiffs, 
but  could  not  say  at  what  time,  though,  as  the  accounts  of 
the  damages  given  to  him  were  dated  the  11th  of  June,  1855, 
he  supposed  it  must  have  been  after  that. 

He  swore  that  the  usage  in  cases  of  re-assurance  was  al- 
ways to  send  in  the  amount  of  the  loss  to  the  first  insurers : 
that  the  re-insurers  call  for  no  proofs,  but  rely  on  the  adjust- 
ment made  with  the  first  insurers  ; but  he  stated  that  they 
had  had  but  five  or  six  cases  of  re-insurance. 

For  the  defendants  it  was  objected  that  this  action  should 
have  been  brought  within  twelve  months  next  after  the  loss ; 
that  is,  after  the  injury  to  the  vessel  as  provided  in  the  policy 
sued  upon,  and  if  so,  it  was  clearty  too  late,  for  the  damage 
was  sustained  in  November,  1854.  But  if  the  computation 
was  to  be  made  not  from  the  time  of  the  loss,  but  from  the 
time  that  the  plaintiffs  paid  the  amount  claimed  from  them, 
then,  as  the  plaintiffs  paid  on  the  9th  of  August,  1855,  and 
this  action  was  brought  on  the  8th  of  August,  1856,  it  was 
still  questioned  whether  this  action  was  in  time. 

A general  verdict  was  given  for  defendants,  and  leave  was 
reserved  to  the  plaintiffs,  by  consent,  to  move  to  enter  a 
verdict  in  their  favour  for  £79  3s.  8d. 

J.  Duggan  obtained  a rule  nisi  accordingly,  to  which 

Richards  shewed  cause. 

Arnould  on  Insurance,  288,  289,  70,  75, 1314;  12  Vic.  167, 
sec.  15,  were  referred  to  on  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Re- insurance,  though  prohibited  in  England,  except  under 
certain  circumstances,  by  the  statute  19  Geo.  II.,  ch.  37, 
is  allowed  in  regard  to  insurances  effected  by  the  com- 
18  vol.  xvt,  u.r.  o.n. 
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pany  which  is  suing  in  this  action,  by  the  statute  12  Vic., 
ch.  167,  sec.  15. 

The  first  objection  to  the  plaintiffs’  recovery  which  was 
raised  at  the  trial,  and  has  been  renewed  in  banc,  is,  that  by 
the  express  terms  of  the  policy  granted  by  the  defendants, 
and  on  which  they  are  sued,  no  action  can  be  sustained  against 
them  upon  the  present  policy,  unless  it  shall  be  commenced 
within  the  term  of  twelve  months  next  after  any  loss  or 
damage  shall  occur . The  plaintiffs  contend  that  the  fair 
construction  of  that  provision  is,  that  the  loss  or  damage 
spoken  of  should  be  taken  to  mean,  not  the  loss  of  the  vessel 
insured,  or  the  damage  done  to  her,  but  the  loss  or  damage 
sustained  by  these  plaintiffs  as  the  first  insurers,  which 
occurs  as  soon  as  they  have  paid  the  money  claimed  from 
them  in  consequence  of  the  loss  or  damage  to  the  vessel,  and 
not  before ; and  that  upon  that  construction  the  action  is 
brought  in  time,  for  the  plaintiffs  paid  on  the  9th  of  August, 
1855,  and  commenced  this  action  on  the  8th  of  August,  1856, 
which  is  in  time,  whether  the  months  be  reckoned  as  lunar 
or  calendar  months. 

The  defendants  answer,  that  even  upon  the  construction 
which  the  plaintiffs  contend  for  they  are  not  in  time  with 
their  action,  for  that,  upon  the  general  principle  that  a frac- 
tion of  a day  is  not  regarded  in  law,  the  twelve  months  had 
run  out  on  the  night  of  the  7th,  and  that  the  action  brought 
on  the  8th  is  not  within  the  twelve  months.  They  contend 
also,  as  a more  decisive  objection,  that  the  words  “ after  any 
loss  or  damage  shall  occur,”  can  only  be  taken  to  refer  to  the 
casualty  insured  against,  and  upon  that  construction  the 
action  was  unquestionably  too  late,  because  the  accident 
occurred  in  November , 1854. 

We  think  the  defendants  are  right  in  this,  and  that  upon 
that  condition  in  the  policy  we  are  bound  to  discharge  the 
rule,  and  allow  the  verdict  to  stand,  which  has  been  entered 
for  the  defendants. 

Rule  discharged. 
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Towsley  v.  Wythes. 

Award— Evidence  of  submission  and  of  execution  - Interest — Construction  of 
submission  bond — Costs. 

In  an  action  on  an  award  it  is  sufficient  to  produce  the  submission  bond 
executed  by  defendant,  without  that  of  the  plaintiff. 

It  is  not  necessary  for  the  plaintiff  to  show  that  the  award  was  executed  by 
the  arbitrators  at  the  same  time.  That  is  assumed  in  the  first  instance, 
but  defendant  may  shew  the  contrary  under  a plea  denying  the  award. 
Interest  is  usually  allowed  without  demand  made,  on  sums  awarded  to  be 
paid  at  a particular  time. 

An  agreement  that  all  costs  shall  be  in  the  power  of  the  arbitrators,  &c., 
inserted  after  the  condition  of  the  bond,  must  be  read  as  part  of  it. 
Extravagance  in  the  amount  of  costs  allowed  by  the  arbitrators  under  such 
must  be  objected  to  by  motion. 

First  count,  on  a bond  to  pay  the  plaintiff  £20,000.  Second 
count,  for  money  payable  by  virtue  of  an  award  of  certain 
persons,  who  awarded  that  the  defendant  should  pay  the 
plaintiff  £8,880,  and  the  further  sum  of  £500.  8.  For  In- 

terest. 4.  On  account  stated. 

Pleas. — 1.  To  the  first  count,  non  est  factum.  2.  To  the 
first  count,  that  the  bond  was  made  subject  to  a certain  con- 
dition (setting  it  out)  that  the  defendant  should  observe  an 
award  to  be  made  by  certain  persons  named.  8.  To  the 
second  count,  denial  of  the  award.  4.  To  the  residue  of  the 
declaration,  never  indebted. 

The  replication  joined  issue  on  the  first,  third  and  fourth 
pleas,  and  to  the  second,  replied  setting  out  the  condition 
of  the  bond,  and  the  award  made  under  it.  Two  breaches 
were  assigned.  1.  That  though  the  plaintiff  paid  the  ex- 
penses of  the  reference  to  the  arbitrators,  £680,  and  de- 
ducted one-third  part  thereof,  £210,  which  was  imposed 
upon  the  plaintiff,  from  £8880  awarded  to  the  plaintiff,  yet 
the  defendant  had  not  paid  the  residue*of  the  £8,880,  or 
any  part  thereof.  2.  That  the  defendant  did  not  pay  the 
sum  of  £500,  awarded  to  be  paid  to  the  plaintiff’  for  the 
costs  of  reference. 

The  defendant  took  issue  on  the  replication. 

At  the  trial,  before  Hagarty , J.,  at  the  last  assizes  held 
at  Hamilton,  the  award  was  proved  by  calling  a witness, 
who  proved  the  handwriting  of  the  three  arbitrators,  the 
execution  of  the  bond  being  admitted.  The  subscribing 
witness  to  the  award  was  not  called.  The  defendant’s 
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agent  was  the  only  witness  examined.  The  matters  arbi- 
trated upon  were  in  respect  of  railway  contracts,  the  defen- 
dant having  the  original  contract,  and  the  plaintiff  being  the 
sub-contractor.  The  defendant  never  was  in  this  country  : 
he  lived  in  England,  and  managed  all  the  matters  by  an 
agent.  The  agent  referred  the  matters  in  dispute  with  the 
plaintiff  to  arbitration ; and  after  theawardmade,  the  plaintiff 
made  a demand  upon  the  agent  for  the  amount,  who  informed 
him  that  he  would  communicate  with  the  defendant. 

The  defendant’s  counsel  took  the  following  objections  : 

1.  That  it  was  necessary  to  shew  that  all  the  arbitrators 
signed  the  award  together,  or  at  the  same  time,  and  that 
could  only  be  properly  proved  by  the  subscribing  witness. 

2.  That  the  award  was  not  properly  proved  by  the-  pro- 
duction of  one  bond — that  of  the  defendant : that  no  mu- 
tuality was  established  ; and  that  the  part  of  the  award 
respecting  costs,  £500,  could  not  be  enforced. 

3.  That  interest  was  not  recoverable  without  demand  of 
the  sum  awarded,  and  that  a demand  upon  an  agent  was 
not  sufficient. 

The  verdict  was  taken  for  the  plaintiff,  as  follows : 

Amount  of  the  award £8380  0 0 

Less  proportion  of  arbitrators’  expenses  210  0 0 

£8170  0 0 

Amount  of  costs  of  reference,  directed  to 

be  paid  to  the  plaintiff ' 500  0 0 

£8670  0 0 

Interest  on  the  award 419  1 0 

£9089  1 0 

Leave  was  reserved  to  the  defendant  to  move  to  enter 

a nonsuit  on  the  first  point,  and  to  reduce  the  verdict  as 
respected  the  costs,  £500,  and  the  interest,  £419  Is.,  if  the 
court  should  be  of  opinion  that  the  plaintiff  could  not  recover. 

Gwynne,  Q.  C.,  obtained  a rule  nisi  accordingly. 

O’  Reilly,  Q.  C.,  shewed  cause,  and  cited  C.  L.  P.  A.  1856, 
sec.  163  ; Doe  dem.  Clarke  v.  Stillwell,  8 A.  & E.  645  ; 
Carter  v.  Mansbridge,  Barnes  55  ; Stephenson  v.  Browning, 
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lb.  56;  Stuart  v.  Nicholson,  3 Bing.  N.  C.  113;  Wohlen- 
berg  v.  Lageman,  6 Taunt.  251 ; Tomlin  v.  The  Mayor,  &c., 
of  Fordwich,  6 N.  & M.  594  ; Hosier  v.  Searle,  2 B.  & P.  299; 
Russell  on  Awards,  561. 

Gwynne.  Q.  C.,  contra,  cited  Tay.  Ev.  1353,  1217 ; Wade 
v.  Dowling,  4 E.  & Bl.  44 ; Wright  v.  Graham,  3 Ex.  131 ; 
Harrison  v.  Creswick,  13  C.  B.  399,  416  ; Story  on  Agency, 
secs.  247,  440 ; Johnson  v.  Durant,  4 C.  & P.  327. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  seem  that  any  action  was  pending  at  the  time 
of  the  submission. 

After  these  words  at  the  end  of  the  condition,  “otherwise 
to  remain  in  full  force  and  virtue,”  it  is  added,  “ and  it  is 
further  agreed  between  the  said  parties,  that  the  said  arbi- 
trators, or  any  two  of  them,  shall  have  full  power  to  enlarge 
the  time,”  &c.,  “ and  that  all  costs  shall  be  in  the  power  of  the 
arbitrators , and  the  parties  shall  be  examined  on  oath,  if 
they  desire  it ; and  further,  that  the  submission  and  award 
may  be  made  a rule  of  the  Court  of  Queen’s  Bench  or  Com- 
mon Pleas.” 

The  defendant,  among  other  things,  objects  that  the  terms 
thus  added  form  no  part  of  the  condition  of  the  arbitration 
bond,  but  we  think  we  must  read  them  as  incorporated  with 
it,  though  they  are  added  after  the  words  with  which  the 
condition  usually  concludes. 

We  do  not  see  any  ground  for  nonsuit,  or  for  granting  a 
a new  trial.  All  that  seems  to  call  for  our  consideration  is 
the  item  in  the  award  of  £500  for  costs  of  the  reference, 
which  means  the  plaintiff’s  costs  of  making  out  his  case,  his 
fees  to  counsel,  his  expense  of  witnesses,  and  perhaps  some 
fairly  incidental  charges,  which  though  we  see  no  explana- 
tion of  them,  the  arbitrators  may  have  known  that  it  was 
just  to  allow. 

The  action  was  by  a sub-contractor  against  a principal 
contractor  for  the  construction  of  a line  of  railway.  The 
claim  was  large,  for  the  award  in  the  plaintiff’s  favour  was 
for  a sum  exceeding  £8000.  To  establish  that  claim  before 
the  arbitrators  it  may  have  been  necessary,  for  all  that  we 
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know,  to  call  a multitude  of  witnesses,  and  to  have  surveys 
and  measurements  made  by  men  of  science,  whose  labour 
and  loss  of  time  must  be  liberally  rewarded. 

It  seems  a very  large  sum  certainly,  for  it  is  independent 
of  the  sum  paid  to  the  arbitrators  for  their  time  and  trouble, 
which  we  need  not  doubt  required  in  such  a case  to  be  liber- 
ally compensated. 

It  was  a condition  of  the  submission  that  all  costs  should 
be  in  the  power  of  the  arbitrators  ; and  under  such  a submis- 
sion the  arbitrators  may  certainly  tax  the  costs  of  reference; 
and  when  they  do  so,  as  they  have  done  here,  if  the  party 
who  is  to  pay  them  feels  that  they  are  undeniably  excessive, 
he  may  make  that  a ground  of  moving  against  the  award, 
but  with  little  prospect  of  success,  unless  the  case  is  an 
extreme  one.  If  such  an  application  had  been  made  in  this, 
case,  the  court  might  perhaps  have  granted  a rule,  in  order 
to  afford  an  opportunity  for  explanat  ion  of  what  might  seem 
unreasonable ; but  no  such  course  having  been  taken,  and 
the  plaintiffs  moreover  having,  as  we  understand  the  case, 
paid  a portion  of  the  other  costs,  thereby  submitting  so  far 
to  the  award,  we  cannot  say  that  the  allowance  made  by 
the  arbitrators  must  not  prevail  in  a court  of  law  in  an 
an  action  on  the  award,  the  submission  leaving  the  matter 
in  terms  to  the  discretion  of  the  arbitrators,  and  there  being 
nothing  on  the  face  of  the  award,  nor  any  thing  pleaded,  to 
make  it  void. 

To  return  to  the  legal  objections.  If  the  defendant  at  the 
trial  asked  to  have  a verdict  recorded  for  him  on  the  second, 
third,  and  fourth  counts,  and  if  it  be  of  consequence,  it 
might  be  directed  to  be  done  now,  with  the  defendant’s 
assent. 

It  was  not  necessary  to  prove  or  produce  the  bond 
executed  by  the  plaintiff.  If  it  might  otherwise  have  been 
made  necessary,  there  is  nothing  in  the  issues  raised  to  call 
for  it. 

The  award  no  doubt  should  be  executed  by  the  arbitrators 
at  the  same  time,  not  separately  and  apart,  except  under 
particular  circumstances  which  might  justify  it.  There  has 
been  no  case  cited  to  shew  that  it  forms  a necessary  part  of 
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the  plaintiff’s  evidence  to  shew  that  the  award  was  in  fact 
so  executed.  It  is  always  assumed  to  be  so  unless  the  con- 
trary be  proved,  when  from  late  decisions  it  would  seem  that 
such  evidence,  coming  from  the  defendant,  might  be  received 
on  the  issue  raised  on  the  plea  denying  the  award,  but  none 
such  was  given  here,  and  besides,  the  defendant  has  in  part 
acted  upon  the  award. 

As  to  the  allowance  of  interest,  it  has  been  always  usual 
here  to  allow  interest  on  sums  awarded  to  be  paid  at  a par- 
ticular time. 

Rule  discharged. 


Tumblay  v.  Meyers. 

Undertaking  to  answer  for  the  debt  of  another — Statement  of  consideration — 
Statute  of  Frauds. 

Plaintiff  had  worked  for  W.  in  getting  out  certain  timber,  but  had  not  been 
paid  in  full.  Defendant  afterwards  employed  the  plaintiff  to  get  the  same 
timber  to  market,  promising,  in  addition  to  his  ordinary  wages,  to  pay  him 
the  arrears  due  by  W.  Held,  not  within  the  Statute  of  Frauds  as  an 
undertaking  to  answer  for  the  debt  of  another,  but  a new  and  original 
promise  made  upon  a distinct  consideration  of  benefit  to  defendant. 

Action  on  common  counts,  for  work  and  labour,  goods  sold 
and  delivered,  money  lent,  money  had  and  received,  money 
paid,  and  on  account  stated. 

Pleas,  non-assumpsit,  and  payment. 

At  the  trial,  at  Belleville,  before  Richards , J.,  a special 
count  was  allowed  to  be  added  at  the  trial,  to  the  effect  that 
the  defendant,  on  the  1st  of  January,  1854,  in  consideration 
that  the  plaintiff  would  work  for  him  for  a certain  time  in 
getting  out  and  making  certain  timber  for  the  defendant, 
promised  to  pay  for  such  work,  and  also  the  amount  due  to 
the  plaintiff*  by  one  W.  W.  Meyers,  for  work  done  before 
that  time  on  the  said  timber : that  he  agreed  to  work  and 
did  work  for  defendant  as  aforesaid,  under  the  said  agree* 
ment  for  nine  months,  at  the  rate  of  <£10  per  month,  and 
that,  at  the  time  of  making  the  said  agreement  the  said  W 
W.  Meyers  owed  the  plaintiff*  £100,  which,  with  the  nine 
months’  work  done  for  the  defendant,  amounted  to  £100, 
which  the  defendant  refused  to  pay,  & c. 

It  was  proved  that  the  plaintiff*  had  been  employed  by  W. 
W.  Meyers  in  getting  out  lumber  for  him  to  October,  1854: 
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that  at  the  time  an  assignment  of  the  lumber  was  made  by 
W.  W.  Meyers  to  Adam  H.  Meyers,  who  was  carrying  on 
business  in  connection  with  this  defendant,  and  on  the  4th  of 
December  following,  this  defendant  authorized  his  agent  to 
hire  the  plaintiff  to  work  for  him  in  the  following  spring  in 
getting  down  the  timber  to  market. 

The  plaintiff  declined  going  unless  the  defendant  would 
engage  to  pay  him  the  arrears  of  wages  then  due  to  him  by 
Wm.  W.  Meyers,  due  either  wholly  or  in  part  for  labour  ap- 
plied by  the  plaintiff  in  making  the  same  timber.  The  de- 
fendant’s agent  and  the  plaintiff  then  settled  accounts,  and 
there  was  found  to  be  due  to  the  plaintiff  from  W.  W. 
Meyers  £74  14s.  3Jd.,  for  which  sum  the  defendant’s  agent, 
who  had  been  formerly  employed  by  W.  W.  Meyers,  gave 
the  following  due-bill : 

“ Amount  due  to  Etienne  Tumblay  on  settlement  up  to 
this  date  £74  14s.  3|d.  currency,  being  balance  of  wages, 
and  £15  for  a spotted  horse. 

“ (Signed)  W.  W.  Meyers, 

“ Per  Julien  Bissonette.” 

“ Seymour  Mills,  Dep.  4*th,  1854.” 

Bissonette,  the  agent,  swore  that  the  defendant  directed 
him  to  make  this  arrangement,  and  to  have  the  settlement 
with  the  plaintiff,  and  to  give  the  plaintiff  a memorandum  in 
W.  W.  Meyers’  name,  stating  the  amount  due  to  the  plaintiff, 
in  order  that  the  defendant  might  be  able  to  charge  it  in  ac- 
count with  his  brother  W.  W.  Meyers  (who  had  died  since 
the  trial).  He  swore  also  that  he  informed  the  defendant  of 
what  he  had  done,  and  he  approved  of  it. 

The  plaintiff  worked  for  defendant  till  June  following, 
and  the  defendant  had  paid  him  his  wages,  but  not  this  arrear 
due  by  his  brother,  W.  W.  Meyers,  for  which  alone  this  action 
was  brought. 

Defendant’s  counsel  moved  for  a nonsuit,  on  the  ground 
that  there  was  no  sufficient  consideration  for  the  promise  by 
defendant,  and  nothing  in  writing  to  charge  him  with  this  debt 
of  another,  as  required  by  the  statute  of  frauds. 

A verdict  was  taken  for  the  plaintiff  for  £87  13s.  Id.,  sub- 
ject to  the  opinion  of  the  court. 
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OHare,  for  the  plaintiff,  cited  Read  v.  Nash,  1 Wils.  305; 
Chitty  on  Con.  447. 

M.  B.  Vankoughnet,  contra,  cited  Hargreaves  v Parsons, 
13  M.  & W.  561;  Green  v Cresswell,  10  A.  & E.  453. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  promise  proved  in  this  case  is  not  within 
the  statute.  Where  there  is  a new  and  distinct  consideration 
as  the  foundation  or  motive  of  the  promise,  as  where  the 
party  who  gives  the  promise  derives  a benefit  or  advantage 
which  he  did  not  before  possess,  accruing  to  him  immediately 
and  directly  by  means  or  in  consequence  of  that  promise  (the 
promise  not  being  a mere  naked  promise  to  pay  the  original 
debt  on  the  foot  of  the  original  contract)  a note  in  writing  is 
not  necessary,  though  the  debt  of  another  was  the  original 
cause  of  the  undertaking.  The  law  is  thus  laid  down  by 
Mr.  Pitman  in  his  treatise  on  Principal  and  Surety,  page  23, 

Now  here  the  plaintiff  had  been  getting  out  timber  for 
Wm.  W.  Meyers,  and  had  the  demand  in  question  upon  him 
for  his  labour  expended  upon  that  timber.  Wm.  W.  Meyers 
assigned  the  timber  to  Adam  H.  Meyers,  who,  according  to  the 
evidence,  Was  jointly  concerned  with  this  defendant  Elijah 
Meyers  in  the  lumber  business.  The  plaintiff  being,  as  it  is 
sworn,  an  experienced  hand  in  getting  timber  down  the  rivers, 
the  defendant  was  anxious  to  engage  his  services  in  that 
capacity,  and  the  plaintiff* stipulated  with  him  that  he  would 
go,  provided  the  defendant  would  assume — that  is,  not  merely 
be  answerable  for  it  as  a guarantee — but  would  undertake 
to  pay  him  the  wages  due  to  him  by  Wm.  Meyers,  for  the 
labour  which  he  had  expended  on  the  timber. 

The  defendant,  according  to  the  evidence,  undertook  to 
do  so,  and  to  pay  besides  a debt  of  Wm.  Meyers  to  him  of 
£15  on  another  account,  and  in  the  natural  course  of  such 
transactions,  the  assuming  of  this  would  be  taken  into 
account  in  the  transaction  with  Wm.  Meyers.  We  know, 
for  it  has  been  frequently  proved  before  us  in  such  cases, 
that  the  persons  who  get  out  timber  in  this  country  usually 
go  down  with  it  to  market,  and  that  their  claim  to  be  paid 
out  of  the  proceeds  of  the  timber  when  sold  is  understood  to 
19  & 20  xvi.,  u.  c.  Q.  B. 
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be  recognised  in  that  description  of  business.  It  is  there- 
fore an  ordinary  course,  when  the  timber  is  transferred  in 
this  country,  that  the  purchaser  holds  himself  answerable 
for  the  wages  due  to  the  men  who  have  got  it  out.  We  do 
not  mean  to  say  that  this  is  an  acknowledged  legal  claim, 
where  nothing  is  said  upon  the  subject,  but  that  it  is  a com- 
mon course,  where  timber  is  transferred,  for  the  buyer  to 
assume  any  arrear  of  wages  due  to  the  men ; and  we  think, 
where  such  an  agreement  is  proved  to  have  been  made,  upon 
the  consideration  that  the  men  will  continue  in  the  service 
of  the  purchaser,  and  take  the  lumber  to  market  for  him,  or 
on  its  way  to  market,  that  it  is  not  to  be  treated  as  a naked 
promise  to  pay  the  debt  of  another,  but  is  a new  and  original 
promise,  made  upon  a distinct  consideration  of  benefit  to  the 
person  who  makes  it,  and  who  will  take  care  to  get  credit 
for  such  payment  in  his  transaction  with  the  vendor  for  the 
purchase. 

In  this  case  Bissonette,  who  had  been  the  agent  of  Wm. 
Mevers,  became  afterwards  the  agent  of  the  defendant,  his 
brother,  and  according  to  his  own  account  seems  to  have 
acted  for  both  in  the  matter,  for  at  this  time  Wm.  Meyers 
was  still  living. 

We  think  the  rule  nisi  must  be  discharged. 

Rule  discharged. 


The  Town  Council  of  the  Town  of  Woodstock  v.  The 
Woodstock  and  Lake  Erie  Railway  and  Harbour  Co. 

19  Vic.,  ch.  Ilf. — Construction  of — Equitable  pleadings. 

The  Woodstock  and  Lake  Erie  Railway  and  Harbour  Company  gave  a bond 
to  the  Town  Council  of  Woodstock,  reciting  that  the  Council  had  agreed 
to  lend  them  £25,000  to  assist  in  constructing  their  railway,  and  condi- 
tioned that  the  company  should  not  expend  the  loan,  nor  begin  to  con- 
struct their  road,  until  the  whole  sum  necessary  to  complete  it  from 
Woodstock  to  Port  Dover  should  be  obtained. 

Held,  that  there  was  nothing  in  the  19  Vic.,  ch.  74,  (the  provisions  of 
which  are  set  out  below)  to  relieve  defendants  from  liability  for  a pre- 
vious breach  of  this  condition. 

Declaration,  that  the  defendants,  on  the  26th  of  July,  1853, 
by  their  bond  acknowledged  themselves  to  be  bound  to  the 
plaintiffs  in  the  penal  sum  of  £50,000,  to  be  paid  to  the  said 
plaintiffs  which  said  bond  was  and  is  subject  to  a certain  con- 
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dition  thereunder  written,  whereby — after  reciting  that  the 
said  company  had  determined  under  the  act  of  incorporation 
to  construct  a railway  from  the  town  of  Woodstock  to  Port 
Dover,  on  Lake  Erie,  and  Dunnville  on  the  Grand  River, 
and  had  made  application  to  the  said  municipality  of  the 
town  of  Woodstock,  and  other  municipalities  on.  the  route  of 
the  said  railway,  for  the  loan  of  money  for  the  purpose  of 
assisting  in  the  construction  and  completion  of  the  said  rail- 
way, and  that  the  said  municipal  council  of  the  town  of 
Woodstock  had  agreed  to  loan  to  the  said  company  the  sum 
of  £25,000  for  the  purposes  aforesaid,  under  the  provisions  of 
an  act  of  this  province,  entitled  “An  Act  to  establish  a Con- 
solidated Municipal  Loan  Fund  for  Upper  Canada,”  and 
that  the  said  defendants  had  agreed,  as  security  to  the  said 
municipal  council  for  the  payment  of  the  said  loan,  to  grant 
a mortgage  on  the  said  road,  and  also  an  obligation  regard- 
ing the  application  and  expenditure  of  the  money,  in  the 
terms  therein  mentioned  ; — it  was  declared  that  the  condition 
of  the  said  obligation  was  such,t\\&t  if  the  said  company  should, 
upon  payment  to  them  by  the  said  municipality  of  the  town 
of  Woodstock  of  the  sum  so  to  be  loaned  as  aforesaid,  and 
so  soon  as  the  said  company  should  have  completed  the  con- 
struction of  the  said  railway  from  Woodstock  aforesaid  to 
Port  Dover  and  Dunnville  aforesaid,  sign,  seal  and  deliver 
a good  and  sufficient  deed  of  mortgage  of  the  said  railway 
and  all  the  real  estate  then  belonging  to  the  said  company, 
&c.,  &c.,  (setting  out  the  particulars  of  the  mortgage  to  be 
given,  which  are  not  material  to  be  mentioned) : and  also 
that  if  the  said  company  should  not  undertake  the  construc- 
tion of  the  said  road  until  the  whole  amount  of  means  neces- 
sary to  construct  the  same  from  the  said  town  of  Woodstock 
to  Port  Dover  aforesaid  should  be  obtained,  and  should  not 
expend  the  amount  of  the  said  loan  before  such  means  should 
be  obtained,  except  so  much  thereof  as  might  be  requisite, 
in  proportion  with  other  loans  from  the  municipalities  as 
aforesaid,  to  bear  the  preliminary  expenses  of  survey  and 
other  incidental  expenses,  then  the  obligation  should  be  null 
and  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue ; and  for  assigning  a breach  of  the  said  condition  of  the* 


148 


QUEEN’S  BENCH,  MICHAELMAS  TERM,  21  VIC. 


said  bond  and  writing  obligatory,  the  plaintiffs  say  that  the 
defendants  did  undertake  the  construction  of  the  said  road 
before  the  amount  of  means  necessary  to  construct  the  same 
from  the  said  town  of  Woodstock  to  Port  Dover  aforesaid 
had  been  obtained,  and  did  expend  the  amount  of  the  said 
loan,  over  and  above  so  much  of  the  same  as  was  requisite, 
in  proportion  with  other  loans  from  municipalities,  to  bear 
the  preliminary  expenses  of  survey,  and  other  incidental  ex- 
penses, before  such  means  were  obtained.  And  the  plaintiffs 
say  that  the  said  preliminary  expenses  of  survey,  and  other 
incidental  expenses  excepted  in  the  said  condition,  amounted 
to  the  sum  of  £300.  And  the  plaintiffs  further  say  that  the 
construction  of  the  said  road  has  never  been  completed,  and 
the  plaintiffs  have  lost  the  amount  of  the  said  loan  ; and  the 
plaintiffs  claim  £25,000. 

Plea,  on  equitable  grounds,  that  after  the  making  of  the 
said  bond  and  alleged  breach  thereof,  and  before  the  com- 
mencement of  this  suit,  a certain  statute  of  this  province  was 
passed  at  the  instance  of  the  plaintiffs,  and  the  other  muni- 
cipalities in  the  declaration  mentioned,  in  the  nineteenth 
year  of  the  reign  of  the  Queen,  and  chaptered  therein  num- 
ber seventy -four,  intitled  “ An  Act  to  amend  the  incorpora- 
tion of  the  Woodstock  and  Lake  Erie  Railway  and  Harbour 
Company,”  whereby  certain  proposals  and  arrangements 
between  the  plaintiffs  and  the  said  other  municipalities,  and 
the  defendants,  therein  mentioned,  and  particularised  in  a 
schedule  thereunder  set  forth,  were  legalised  and  confirmed, 
after  the  same  had  been  approved  of  by  the  rate-payers  as 
therein  provided,  which  said  approval  has  since  and  before 
this  suit  been  legally  made  and  given  as  thereby  required, 
and  the  same  has  been  acted  upon,  and  certain  acts  of  the 
directors  of  the  said  company  were  also  thereby  legalised 
and  confirmed ; and  it  was  thereby  made  lawful  that  any 
shareholder,  or  person  holding  stock  in  the  said  company, 
might  within  the  time  therein  named,  and  manner  therein 
provided,  surrender  the  same  and  cease  to  be  liable  thereon, 
of  which  provision  certain  shareholders  did  since  duly  and 
legally  avail  themselves,  and  various  other  provisions  wer£ 
made  respecting  the  dealings  of  the  plaintiffs  and  said  other 
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municipalities  with  the  defendants,  by  force  and  virtue  of 
which  said  statute,  and  as  the  legal  and  necessary  effect 
thereof,  the  defendants  say  the  said  bond  declared  on  became 
satisfied  and  discharged  in  law.  . * 

j Replication,  that  the  said  statute  in  the  said  plea  men- 
tioned was  passed  at  the  instance  of  the  defendants,  and 
their  servants  and  agents,  and  by  others  acting  in  collusion 
with  the  defendants,  and  as  a preliminary  step  towards 
carrying  out  the  agreement  in  the  schedule  thereof  particu- 
larly mentioned  and  referred  to,  and  as  precedent  thereto  ; 
and  the  said  proposals  and  arrangements  referred  to  in  the 
said  statute  were  made,  proposed  and  offered  at  the  in- 
stance of  the  defendants,  and  others  acting  in  collusion  with 
them,  for  the  purpose  of  defrauding  the  plaintiffs  : that  before 
the  said  proposals  and  arrangements  were  approved  of  by 
the  rate-payers  of  the  said  town  of  Woodstock,  as  provided 
form  the  said  statute,  the  circumstances  of  the  defendants? 
by  and  through  the  gross  frauds  of  the  defendants  and  of 
others  acting  in  collusion  with  them,  became  changed  and 
different,  and  the  control  of  the  said  company,  by  and 
through  the  gross  fraud  of  their  defendants,  and  their  servants 
and  agents,  and  others  acting  in  collusion  with  them,  became 
changed,  and  a board  of  directors  were  put  in  who  were  not 
nominated  by  Mr.  O’Rielly  in  the  said  act  named,  contrary 
. to  the  express  provisions  of  the  said  act,  and  the  defendants 
became  unable  to  carry  out  the  arrangements  and  proposals 
in  the  said  plea  referred  to,  according  to  the  true  intent  and 
meaning  of  said  act ; and  the  said  alleged  approval  of  the 
rate-payers  in  the  said  plea  mentioned  was  obtained  and 
procured  by  the  defendants,  and  their  servants  and  agents, 
and  others  in  collusion  with  them,  by  fraud,  covin,  and  mis- 
representation ; and  that,  at  the  time  of  the  said  approval, 
the  defendants  were  unable,  and  by  their  own  fraud  and 
misconduct  had  become  unable  to  carry  out  the  said  proposal 
and  arrangements  in  the  said  plea  referred  to,  and  from 
thence  until  and  at  the  time  of  the  commencement  of  this 
suit  were  unable  to  carry  out  or  perform  the  same : and 
that  thereupon  the  defendants,  in  consideration  of  the  pre- 
mises, and  on  or  about  the  tenth  day  of  March,  1857,  wholly 
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abandoned  the  provisions  of  the  said  act,  and  the  said  pro- 
posals and  arrangements,  and  the  said  alleged  approval 
thereof  as  aforesaid,  and  the  same  was  never  performed  or 
carried  out ; and  it  has  been  and  is  well  known  and  under- 
stood, by  and  between  the  plaintiffs  and  the  defendants,  that 
the  said  proposals  and  the  alleged  approval  thereof  as  afore- 
said, and  the  said  arrangements  from  the  day  and  year  last 
aforesaid,  hitherto,  were,  for  the  reasons  aforesaid,  wholly 
abandoned,  and  both  the  plaintiffs  and  defendants  have 
always  from  thence  hitherto  acted  accordingly,  and  the 
defendants  have  never  proceeded  to  carry  into  effect  the 
provisions  of  the  said  act,  nor  to  comply  with  any  of  the 
conditions  mentioned  in  the  said  act,  or  in  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh,  and  eighth  clauses  of  the 
schedule  A.  of  the  said  act. 

The  defendants  demurred  to  the  replication,  assigning  the 
following  causes  of  demurrer  : that  the  said  replication  con- 
tains no  answer  in  ]aw  to  the*  said  plea,  and  that  it 
seeks  to  make  the  effect  of  the  said  statute  in  the  plea 
mentioned  contingent  on  the  agreement  in  the  schedule 
thereto  going  into  effect,  and  sets  up  in  effect  that  the  said 
statute  was  obtained  by  fraud  of  the  defendants,  or  defeated 
by  fraud  of  the  defendants  : also  sets  up  that  the  defendants 
and  plaintiffs  having  voluntarily  abandoned  the  proposals  and 
agreements  mentioned  in  the  second  plea  and  replication  . 
thereto,  made  the  said  statute  of  no  effect. 

The  plaintiffs  joined  in  demurrer,  and  excepted  to  the  plea, 
on  the  following  grounds  : 

1st.  That  the  said  plea  contains  no  answer  to  the  said 
declaration. 

2nd.  That  it  seeks  to  make  the  effect  of  the  said  statute 
contingent  upon  certain  proposals  and  arrangements  therein 
mentioned,  between  the  plaintiffs  and  certain  other  munici- 
palities, being  approved  of  by  the  rate-payers  as  therein  men- 
tioned, and  sets  up  that  the  said  statute  was  obtained  at 
the  instance  of  the  plaintiffs. 

3rd.  That  the  said  statute  in  no  way  affects,  nor  is  intended 
to  affect,  the  plaintiffs’  , right  to  sue  in  this  cause,  and  all  acts 
done  under  the  statute  can  only  affect  the  rights  of  the 
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parties  in  the  manner  and  to  the  extent  expressly  directed 
in  the  statute,  and  not  by  inference  or  implication. 

4th.  That  the  said  plea  seeks  to  make  the  surrender  of 
shares  by  certain  of  the  share-holders  under  the  statute  an 
answer  to  the  plaintiffs’  claim  on  the  bond. 

Connor,  Q.C.,  for  the  demurrer,  cited  10  & 11  Vic.,  ch.  117; 
16  Vic.,  ch.  239;  19  Vic.,  ch.  74. 

Anderson,  contra. 

Robinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  see  nothing  in  the  plea  that  can  constitute  a defence 
against  the  alleged  breach  of  the  plain  conditions  in  the 
defendants’  bond.  It  is  not  stated  that  any  change  was 
made  under  the  act  of  parliament  referred  to  before  the  con- 
ditions of  the  bond  had  been  broken.  On  the  contrary,  it  is 
in  the  plea  alleged  that  the  statute  was  passed  after  the 
alleged  breaches.  It  is  not  averred,  either,  that  any  of  the 
proposals  or  arrangements  recited  in  the  statute  were  made 
or  entered  into  by  the  plaintiffs  before  the  breach  of  the  con- 
dition, and  unless  they  were,  they  could  not  have  led  to  the 
alleged  breach,  nor  can  they  be  allowed  in  any  manner  to 
have  sanctioned  or  accounted  for  it,  nor  to  have  compromised 
the  security  taken  by  the  plaintiffs  from  the  company,  so 
that  it  could  not  be  treated  as  in  full  force  at  the  time  of  the 
alleged  breach.  Then  this  being  so,  is  there  any  thing  in  the 
statute  19  Vic.,  ch.  74,  which  we  can  hold  has  had  the  effect 
taken  in  conjunction  with  any  thing  which  the  plea  alleges 
to  have  been  done  under  it,  of  releasing  the  defendants  from 
liability  on  account  of  a breach  of  so  just  and  reasonable 
a condition  as  was  contained  in  the  bond  sued  upon. 

We  cannot  say  that  the  statute  seems  to  us  to  be  altogether 
intelligible,  except  by  persons  who  may  be  conversant  with 
the  history  of  the  transaction,  and  may  know  more  than  the 
statute  explains.  The  defendants,  we  suppose,  rely  chiefly 
on  the  sixth  clause  of  the  statute,  taken  in  connexion  with  the 
document  set  forth  in  the  schedule  A.,  as  having  the  eifect, 
legally  or  equitably,  of  absolving  the  company  from  the  con- 
sequence of  any  previous  breach  of  the  bond  now  sued  upon. 

We  do  not  perceive  that  they  have  that  effect  from  any 
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thing  that  is  expressed  in  them,  or  that  can  be  justly  gathered 
from  them.  If  the  sixth  clause  were  not  part  of  an  act  of 
parliament,  it  might  be  fairty  spoken  of  as  a striking  illustra- 
tion of  the  maxim  “ dolosus  versatur  in  generalibus.”  It  is 
not  at  all  explained  in  it  what  illegalities  or  irregularities  it 
was  intended  to  cure,  but  the  language  is  left  to  have  as 
extensive  application  by  way  of  indemnity  as  can  be  given 
to  it  with  any  degree  of  reason.  We  must  then  ask  our- 
selves, whether  we  can  imagine  that  it  was  intended  by  the 
legislature,  under  the  words  of  this  clause,  to  absolve  not 
the  directors  merely,  but  the  company,  as  a corporation, 
from  all  damages  on  account  of  so  just  and  fair  a condition 
made  by  the  plaintiffs  before  they  lent  their  money,  as  that 
the  £50,000,  which  they  were  lending  to  advance  the  work, 
should  not  be  expended  till  the  company  had  obtained  suffi- 
cient funds  for  completing  the  work. 

If  it  be  true  that,  before  they  obtained  the  necessary  funds 
for  carrying  the  work  to  completion,  they  expended  the 
£50,000  in  disregard  of  their  bond,  and  that  the  plaintiffs 
have  in  consequence  lost  the  amount,  in  this  sense,  that 
they  have  no  security  except  a promise  of  a mortgage  upon 
a road  not  made ; if  this  be  true,  which  is  what  the  plain- 
tiffs’ case  discloses,  then  we  cannot  suppose  that  the  legisla- 
ture could  intend  to  relieve  the  company  from  the  effect 
of  this  breach  of  their  engagement,  unless  we  see  such  an 
intention  so  plainly  expressed  that  we  cannot  doubt  it,  or 
unless  we  can  see  that  by  what  the  plaintiffs  themselves  have 
done,  they  must  be  supposed  to  have  intended  to  abandon 
any  claim  to  damages  for  what  they  are  now  complaining  of. 
Now  as  to  the  sixth  clause,  it  speaks  of  doubts  “ as  to  the 
regularity  or  legality  of  the  proceedings  of  the  directors  of 
the  said  company  in  ihbir  dealings  with  the  said  municipali- 
ties} and  obtaining  loans  therefrom .”  Whatever  may  be 
alluded  to  here,  we  do  not  think  we  can  hold  that  so  un- 
doubted an  illegality  as  that  complained  of — the  direct  viola- 
tion of  a plain  condition  in  a bond,  anffi  that  by  the  com- 
pany— can  be  considered  to  have  been  alluded  to  as  being 
among  those  doubtful  dealings  of  the  directors  with  the  muni- 
cipalities, and  obtaining  loans  from  them  which  are  spoken 
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of  in  that  clause.  The  spending  the  £50,000  by  the  com- 
pany contrary  to  their  solemn  engagement,  (if  they  did  so), 
was  no  “ dealing  of  the  directors  with  the  municipality  ” nor 
an  obtaining  a loan  ; it  was  a spending  of  the  loan  after  they 
had  received  it,  contrary  to  their  engagement  with  the  muni- 
cipality. Hence  the  clause  does  not  in  terms  relieve  the 
companyfrom  any  liability;  it  only  indemnifies  the  directors. 

But  it  is  true  that  it  does  in  words  legalise  the  acts  and 
proceedings  of  the  directors  in  the  premises , by  act  of  parlia- 
ment. Ought  we  to  suppose  it  possible  that  the  legislature, 
when  they  passed  this  act,  had  a knowledge  that  the  com- 
pany had  acted  in  violation  of  their  bond  to  the  municipal- 
ity, and  meant  to  legalise  it,  and  leave  the  municipality  to1 
bear  the  loss  of  the  £50,0000  ? We  do  not  come  to  that 
conclusion.  The  clause  does  provide  that  if  the  ratepayers 
of  the  municipality  shall  ratify  the  proposals  of  the  10th  of 
March,  1856,  'set  out  in  schedule  A.,  such  ratification  shall 
operate  as  a full  discharge  and  indemnity  to  the  directors 
from  all  claims,  actions  and  proceedings  at  law  or  in  equity 
on  the  part  of  the  municipality,  or  any  other  party  or  parties 
whatsoever,  for  or  by  reason  of  the  said  action  and  proceed- 
ings in  the  premises.  If  we  should  take  this  to  mean  not 
merely  that  the  directors  shall  stand  discharged  from  any 
personal  liability  which  they  may  have  incurred  in  law  or 
equity,  by  irregular  or  illegal  proceedings,  but  that  the  com- 
pany shall  be  discharged  from  all  actions,  still  the  release  is 
only  from  claims  upon  them  “ by  reason  of  their  proceedings 
in  the  premises : ” in  other  words,  by  irregylar  or  illegal  pro- 
ceedings of  the  directors  in  dealings  with  the  municipality, 
and  obtaining  loans  from  them,  which  we  think  can  by  no 
admissible  stretch  of  construction  be  held  to  take  in  the  case 
offthe  company  illegally  spending  what  they  had  borrowed 
from  this  municipality. 

Then  if  we  look  at  the  agreement  of  the  10th  of  March, 
1856,  we  see  nothing  in  it  from  which  we  can  infer  that  the 
municipality  were  aware  that  their  loan  had  been  expended 
in  violation  of  the  bond,  and  was  not  still  in  hand,  as  it 
ought  to  have  been. 

That  is  a kind  of  arrangement,  too,  not  under  seal  : it  has 
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no  direct  bearing  upon  the  subject  of  this  action,  and  we  do 
not  derive  from  it  the  impression  that  the  plaintiffs  knew 
then  of  the  cause  of  action  which  they  now  complain  of,  and 
intended  to  compromise  it.  We  do  not  besides  see  in  that 
document  anything  inconsistent  with  the  plaintiffs’  pursuing 
their  remedy  upon  their  bond  for  a past  breach  ; and  this  is 
independent  of  what  is  said  in  the  replication  of  the  pro- 
posed arrangement  never  having  been  carried  out,  or 
observed. 

If  the  legislature  did  mean  that  the  statute  should  have 
the  effect  imputed  to  it,  the  intention  should  have  been 
expressed. 

In  our  opinion  the  plea  is  not  such  as  we  can  admit,  in  any 
view  of  it,  to  be  a defence  to  this  action. 

Judgment  for  plaintiffs  on  demurrer. 


McDowell  et  al.  v.  Thompson. 

Covenant  against  incumbrances  on  sale  of  vessel — Action  thereon — Effect  of 
notice  to  vendee  of  the  incumbrance  complained  of — Equitable  defence — • 
Payment  of  purchase  money. 

Action  on  a covenant  in  a deed  of  defendant’s,  made  on 
the  27th  of  February,  1857,  by  which  he  sold  to  the  plain- 
tiffs the  steamer  “ Kaloolah,”  with  all  his  rights  thereunto 
at  law  and  in  equity,  and  in  which  deed  he  covenanted  with 
the  plaintiffs  that  he  had  at  that  time  full  power,  and  law- 
ful and  absolute  authority  to  sell  the  said  steamer,  with  her 
appurtenances,  free  from  all  former  and  other  bargains, 
sales,  rights,  grants,  mortgages,  titles,  debts,  judgments,, 
charges  and  incumbrances  whatsoever.  The  declaration 
charged,  as  a breach  of  the  covenant,  “ that  the  steamer  was- 
not  at  the  time  of  making  the  said  deed  free  from  incum- 
brances, as  the  said  Thompson  had  covenanted  with  the 
plaintiffs,  but,  on  the  contrary  thereof,  there  were  incum- 
brances at  the  time  aforesaid  on  the  said  vessel  to  a large 
amount,  to  wit,  the  amount  of  £4,000,  and  the  plaintiffs  by 
means  of  the  said  incumbrances,  were  put  to  great  loss  and 
damage  in  their  title,  &c.;  and  afterwards,  by  reason  thereof. 
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namely,  on  the  15th  of  May,  were  much  prejudiced  in  the 
sale  of  said  vessel. 

The  defendant  pleaded,  as  an  equitable  defence,  that  at 
the  time  of  making  the  deed  the  plaintiffs  had  full  notice 
and  were  well  aware  of  the  incumbrances  in  the  declaration 
mentioned,  and  'knew  that  it  existed,  and  purchased  the 
steamer  and  took  the  deed  subject  thereto,  and  with  the 
express  understanding,  and  upon  the  agreement,  that  out  of 
the  purchase  money  the  defendant  should  pay  off  the  incum- 
brance, which  the  defendant  averred  he  would  have  done,  but 
that  the  plaintiffs  did  not  pay  and  had  not  yet  paid  to  him  the 
whole  of  such  purchase  money,  as  they  ought  to  have  done. 

The  plaintiffs  took  issue  upon  this  plea,  and  also  demurrer 
to  it. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  it  appeared 
to  the  learned  Chief  Justice  that  the  defendant  had  wholly 
failed  in  proving  his  plea : that  notice  of  the  incumbrance 
to  some  of  the  plaintiffs  before  they  purchased  had  indeed 
been  shewn,  which  he  held  to  be  equivalent  to  notice  to  all 
of  them,  but  that  he  saw  no  evidence  to  support  the  residue 
of  the  plea : namely,  the  alleged  understanding  that  out 
of  the  purchase  money  to  be  paid  by  the  plaintiffs  the 
defendant  was  to  pay  off  the  incumbrance,  and  that  the 
plaintiffs  had  not  yet  paid  him. 

The  defendant’s  counsel  contended  that  the  legal  effect 
of  the  notice  established  the  rest  of  the  plea,  but  on  hearing 
the  direction  proposed  to  be  given  to  the  jury,  he  said  he 
withdrew  his  defence,  and  asked  leave  to  take  the  plea  off 
the  record. 

The  Chief  J ustice  declined  giving  that  permission,  but  told 
the  jury  that  the  defendant  made  no  defence,  and  that  the 
full  amount  of  the  mortgage  should  be  recovered  in  damages. 

o o o 

The  mortgage  was  given  on  the  3rd  of  May,  1853,. 
to  one  Patchin,  for  £2,000,  for  part  of  the  price  of 
the  boat  on  defendant’s  purchase  of  her.  A balance  was 
due  on  the  mortgage  of  £1,333  6s.  8d.,  bearing  interest 
from  the  3rd  of  May,  1853,  and  for  that  amount  the  verdict 
was  given,  £1693  6s.  8d. 

It  appeared  from  the  evidence  that  the  plaintiffs  bid  for  the 
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boat  what  they  considered  her  value,  or  rather  what  they 
were  willing  to  give  as  her  full  value,  being  aware  that  a 
balance  was  yet  due  on  her  to  Patchin,  her  former  owner, 
by  their  vendor,  Thompson,  and  was  secured  by  mortgage 
on  the  boat. 

Eccles , Q.  C.,  obtained  a rule  nisi  for  a new  trial  for 
misdirection,  to  which  Connor,  Q.  C.,  shewed  cause,  citing 
Rawle  on  Covenants  for  Title,  154,  note  1 ; Mayne  on 
Damages,  101  ; Lethbridge  v.  Mytton,  2 B.  & Ad.  772  ; 
Ogilvie  v.  Foljambe,  3 Mer.  53. 

Eccles,  Q.  C.,  contra,  cited  Sug.  V.  & P.  10th  Ed.  II.  449  ; 
Rawle  on  Covenants  for  Title,  155. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  usual  course,  under  the  circumstances  of  this  case,  would 
have  been  for  the  plaintiffs  to  retain  so  much  of  the  price  in 
hand  as  was  necessary  for  paying  off  the  incumbrance,  instead 
of  letting  it  go  into  the  defendant’s  hands,  but  we  infer  from 
the  evidence  that  it  was  otherwise  agreed,  and  that  both 
parties  found  an  advantage  in  deviating  from  the  ordinary 
course.  It  would  seem  that  the  defendant  accepted  pay- 
ments from  the  plaintiffs  otherwise  than  in  money,  and 
which  Patchin  probably  could  not  be  expected  to  take  as 
money,  and  it  was  agreed,  in  consequence,  that  Thompson 
should  covenant  against  incumbrances,  and  was  therefore  to 
take  care  and  discharge  the  incumbrance.  The  covenant 
binds  him  to  do  that  in  effect,  without  any  such  qualification 
as  that  the  plaintiffs  were  to  furnish  the  means. 

The  only  question  at  the  trial  was  whether  the  equitable 
plea  was  true  in  substance,  and  it  was  certainly  not  proved. 

Admitting  it  to  be  the  case,  that  where  the  person  taking 
a covenant  that  an  estate  or  other  property  is  free  from 
Incumbrance  knows  of  a particular  incumbrance  to  which 
at  the  time  it  is  subject,  a court  of  equity  will  restrain  him 
from  suing  at  law  upon  the  covenant,  that  must  of  course  be 
because  it  would  be  inferred,  unless  the  contrary  were  shewn 
to  be  the  fact,  that  allowance  for  the  incumbrance  had  been 
made  in  the  price  given  for  the  land,  in  which  case  it  would 
be  obviously  unjust  that  the  vendee  should  be  allowed  to 
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recover  damages  on  account  of  the  incumbrance.  But  the 
inference  which  would  naturally  arise,  as  we  have  stated, 
might  be  shewn  not  to  be  a just  one  under  the  circumstances 
of  a particular  case,  on  account  of  some  arrangement  made 
by  the  parties,  and  the  mere  fact  of  the  vendee  having  notice 
of  the  incumbrance  when  he  took  the  covenant  would  cease 
to  be  an  equitable  defence.  For  instance,  in  this  case,  there 
seems  to  be  no  doubt  that  the  plaintiffs  knew  that  Patch  in 
had  not  been  paid,  and  that  he  held  a mortgage  upon  the 
boat,  but  it  might  have  been  an  object  for  the  parties  to  this 
suit  to  arrange  the  payment  between  them  of  the  whole  price 
to  be  given  for  the  boat  in  such  a way,  by  land,  or  stocks,  or 
a turn  of  some  kind,  as  would  leg,ve  nothing  in  hand  to  pay 
off  the  incumbrance.  In  such  a case  the  defendant  receiving 
the  full  price  of  his  boat,  without  abatement  on  account  of 
the  incumbrance,  must  be  supposed  to  have  set  the  other 
party  at  ease  as  regarded  the  incumbrance,  by  engaging  to 
take  that  with  all  its  consequences  upon  himself.  He  might 
say,  “ I have  made  provision  for  that,  and  will  give  you  an 
assignment,  covenanting  in  the  usual  way  against  incum- 
brances, and  it  will  rest  with  me  then  to  pay  off  the 
mortgage.” 

If  a court  of  equity  should  see,  in  any  such  case,  that 
these  were  the  circumstances,  they  would  hardly  feel  it  equit- 
able to  interfere  with  the  action  at  law,  because  they  only 
interfere  for  the  purpose  of  compelling  people  to  act  justly, 
and  to  prevent  legal  remedies  from  being  pursued  contrary 
to  good  conscience. 

Now  in  this  case  the  defendant  proved  this  much  of  his 
plea  on  the  trial.  He  shewed  that  the  plaintiffs  knew  of  the 
mortgage  in  question  when  they  took  the  covenant ; but  by 
what  did  appear  at  the  trial  the  inference  was  repelled,  that 
they  withheld  part  of  the  purchase  money  to  pay  it,  or  that 
there  was  any  abatement  in  the  price.  The  defendant  seems 
to  have  attempted  to  bring  the  matter  to  the  same  conclusion, 
in  effect,  by  alleging  and  attempting  to  prove  that,  although 
he  was  to  get  fhe  whole  price  into  his  own  hands,  yet  the 
understanding  was  that  it  was  out  of  the  price  to  be  paid  by 
the  plaintiffs  to  him  that  he  was  to  discharge  the  incumbrance, 
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and  that  it  was  only,  because  the  plaintiffs  had  not  paid  the 
price  that  the  mortgage  remained  undischarged.  In  this 
part  of  his  case  the  defendant  seems  to  have  failed  alto- 
gether, for  he  did  not  prove  that  the  understanding  was  that 
he  was  to  pay  out  of  the  money  he  was  to  receive,  and  the 
evidence  seemed  to  make  it  clear  that  he  had  been  satisfied 
for  the  purchase  money  through  the  arrangements  to  which 
he  had  assented.  Besides  this,  the  defendant  expressly  gave 
up  his  plea  at  the  trial,  and  desired  to  take  it  off  the  record. 
The  verdict  seems  to  be  right  in  regard  to  amount,  and  was  in 
accordance  with  the  opinion  of  the  learned  judge  at  the  trial. 

Rule  discharged. 


The  following  gentlemen  were  called  to  the  bar  during 
this  term : Neil  McLean  Trew,  Gilbert  Tice  Bastedo, 
James  Agnew,  Robert  MacFarlane,  James  Maclennan, 
Farquhar  MacGillivray,  Daniel  Macarow,  Alexander 
Sutton  Kirkpatrick,  Alfred  Driscoll,  Edward  William 
James  Tinney. 
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HILARY  TERM,  21  VICTORIA. 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
'■  Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J. 


RULES  UNDER  THE  CRIMINAL  APPEAL  ACT. 

Rules  made  by  the  Judges  of  the  Superior  Courts  of  C ommon 
Law  in  Upper  Canada , under  the  Statute  passed  in  the 
twentieth  year  of  Her  Majesty’ s reign,  and  in  the  year  of 
our  Lord  1857,  intituled  “ An  Act  to  extend  the  right  of 
appeal  in  criminal  cases  in  Upper  Canada.” 

IN  THE  QUEEN’S  BENCH ‘AND  COMMON  PLEAS,  HILARY  TERM,  21JVICTORIA, 

It  is  Ordered, 

Istly — That  in  all  cases  of  appeal  from  the  judgment  of 
the  Court  of  Quarter  Sessions,  under  the  said  statute,  notice 
of  such  appeal  shall  be  given  by  the  person  convicted,  or  his 
attorney,  to  the  county  attorney  for  the  county  in  which  the 
conviction  shall  have  taken  place  within  six  days  from  the 
time  of  sentence  being  passed ; or,  in  case  there  shall  be  no 
county  attorney  for  such  county,  then  to  the  clerk  of  the 
peace  thereof ; and  an  affidavit  of  service  of  such  notice  shall 
be  filed  in  the  superior  court  appealed  to,  with  the  papers 
directed  by  the  said  statute  to  be  transmitted  from  the  Court 
of  Quarter  Sessions. 

2ndly — That  a copy  of  the  indictment  and  of  any  subse- 
quent pleadings,  and  of  the  verdict  indorsed  upon  the  indict- 
ment, shall  be  sent  with  the  proceedings  directed  by  the  said 
statute  to  be  transmitted ; and  that  where  the  new  trial  has 
been  moved  for  upon  the  ground  that  the  evidence  did  not 
warrant  the  conviction,  a full  statement  of  the  evidence  shall 
be  sent  with  the  case,  signed  and  certified  in  the  same  manner. 
' 3rdly — That  every  case  sent  from  the  Quarter  Sessions 
shall  state  whether  judgment  on  the  conviction  was  passed, 
or  postponed,  ^r  the  execution  of  the  judgment  respited  ; 
and  whether  the  person  convicted  is  in  prison,  or  has  been 
discharged  on  recognizance  of  bail  to  appear  and  receive 
judgment. 


160  queen’s  bench,  Hilary  term,  21  vie. 

4thly — That  in  every  such  case  of  appeal  from  a Court  of 
Quarter  Sessions,  the  original  case  signed  by  the  recorder 
or  chairman  of  the  court,  and  four  copies  of  such  case,  one 
for  each  judge,  and  one  for  the  county  attorney  or  other 
counsel  for  the  crown,  shall  be  delivered  to  the  clerk  of  the 
court  appealed  to,  at  least  four  days  before  the  sitting  of 
the  said  court : provided,  that  where  the  new  trial  has  been 
moved  upon  the  evidence  only,  one  copy  of  the  report  of  the 
evidence  in  full  need  be  filed,  in  addition  to  the  statement 
of  the  evidence  which  has  been  certified ; and  that  when  any 
case  is  intended  to  be  argued  by  counsel  or  by  the  parties, 
notice  thereof  be  given  to  the  clerk  of  the  court  appealed  to, 
at  least  two  days  before  the  day  appointed  for  argument, 
which  shall  be  one  of  the  paper  days  during  the  term. 

5thly — That  upon  any  application  for  a new  trial  to  either 
of  the  superior  courts  of  common  law,  by  or  on  behalf  of  any 
person  convicted  before  a Court  of  Oyer  and  Terminer  and 
Gaol  Delivery,  a copy  of  the  indictment  and  subsequent 
pleadings,  if  any,  and  of  the  verdict  indorsed  upon  the 
indictment,  and  a copy  of  any  written  instrument  or  writing 
on  which  the  indictment  is  founded,  the  whole  to  be  certified 
by  the  clerk  of  assize  or  other  officer  having  custody  of  the 
same,  shall  be  filed  in  the  court  with  the  motion  paper  for  a 
new  trial. 

6thly — That  in  every  such  case  as  is  mentioned  in  the 
last  preceding  rule,  where  the  person  convicted  has  been 
defended  by  counsel  at  the  trial,  a detailed  statement  of  the 
evidence,  approved  by  the  judge  who  tried  the  case,  shall  be 
furnished  to  the  court  of  appeal  by  the  defendant,  at  the 
same  time  with  the  copy  of  the  indictment. 

7thly — That  upon  any  application  for  a new  trial  to  either 
of  the  superior  courts  of  common  law,  by  or  on  behalf  of  any 
person  convicted  before  any  Court  of  Oyer  and  Terminer,  or 
Gaol  Delivery,  if  such  court  shall  grant  a rule  to  shew  cause 
against  the  application,  such  rule  may  be  made  upon  the 
Attorney-General,  and  it  must  contain  a distinct  statement 
of  the  grounds  upon  which  the  new  trial  has  been  moved,  or 
such  of  them  as  shall  have  been  entertained  by  the  court, 
and  the  rule  may  be  made  returnable  according  to  the 
general  practice  of  the  court,  unless  it  shall  b 3 otherwise 
ordered,  and  shall  be  served  upon  the  Attorney-General  at 
least  two  days  before  the  same  is  returnable. 

Sthly — That  if  in  any  criminal  case,  in  which  a question 
or  questions  shall  have  been  reserved  for  the  opinion  of 
either  of  the  superior  courts  of  common  law,  under  the 
statute  passed  in  the  fifteenth  year  of  Her  Majesty’s  reign. 
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intituled  “ An  Act  for  the  further  amendment  of  the  admin- 
istration of  the  criminal  law,”  the  person  or  persons  con- 
victed shall  move  for  a new  trial,  then,  in  case  the  court 
shall  grant  a rule  to  shew  cause,  all  further  proceedings 
upon  the  case  reserved,  and  stated  by  the  judge  who  pre- 
sided at  the  trial,  shall  thenceforth  cease. 

Othly — That  in  all  cases  of  appeal  to  the  court  of  Error 
and  Appeal,  under  the  said  act  passed  in  the  twentieth  year 
of  Her  Majesty’s  reign,  it  shall  be  written  on  the  back  of  the 
copy  of  the  indictment  tiled  in  the  court  where  judgment  is 
appealed  from,  that  the  conviction  of  the  defendant  has  been 
affirmed,  which  minute  shall  be  signed  by  the  Chief  Justice, 
or  in  his  absence  by  the  senior  puisne  judge  of  such  court  ; 
and  the  allowance  of  the  appeal  when,  granted  under  the 
fourth  clause  of  the  said  act,  shall  be  written  immediately 
thereunder,  or  elsewhere  upon  the  back  of  the  said  copy  of 
indictment  ; and  the  said  copy  of  indictment  and  other 
pleadings,  with  such  minute  indorsed  thereon,  shall  be 
delivered  into  the  Court  of  Appeal  in  open  court  by  the 
Chief  Justice,  or  in  his  absence  by  the  senior  puisne  judge 
of  the  court  whose  judgment  has  been  appealed  from,  to- 
gether with  such  copy  or  report  of  the  evidence  given  upon 
the  trial  as  was  in  possession  of  such  court. 

lOthly — And  that  whenever  an  appeal  to  the  Court  of 
Error  and  Appeal  shall  be  allowed  in  any  criminal  case 
under  the  statute,  a minute  of  such  allowance  shall  be  forth- 
with sent  by  the  Chief  Justice  of  the  court,  or  by  one  of  the 
judges  thereof,  who  shall  have  signed  such  allowance,  to  the 
judge  who  presided  at  the  trial,  or,  in  case  of  his  death  or 
absence,  to  the  Governor-General  of  the  province,  in  order 
that  the  execution  of  the  sentence  may  be  respited,  when 
that  shall  be  proper  to  be  done  in  consequence  of  such  appeal. 

(Signed) 

JOHN  BEVERLEY  ROBINSON,  C.  J. 
WILLIAM  HENRV7  DRAPER,  C.J.  C.P. 
ARCHIBALD  McLEAN,  J. 

ROBERT  EASTON  BURNS,  J. 
WILLIAM  BUELL  RICHARDS,  J. 
JOHN  HAWKINS  HAG  ARTY,  J. 

Toronto , 13M  February , 1858. 
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The  Ingersoll  and  Thamesford  Gravel  Road  Company 
v.  McCarthy. 

Action  for  calls — Stock  taken  by  agent — Proof  of  authority. 

The  defendant  had  taken  shares  in  a road  company,  for  which  he  had  sub- 
scribed his  name  ; and  more  stock  being  required,  the  secretary  called 
to  solicit  a further  subscription.  Defendant  told  him  he  would  take 
another  £100,  and  the  secretary  afterwards,  in  defendant’s  absence,  put 
down  his  name  for  these  shares. 

Held,  not  sufficient  to  charge  defendant. 

The  authority  to  take  shares  for  another  in  such  companies  should  be  in 
writing,  but  semble,  that  a verbal  authority  would  be  binding. 

The  declaration  charged  defendant  with  being  a holder  of 
twenty  shares  of  the  stock  of  the  company,  and  that  he  was 
indebted  to  the  company  in  £100,  for  ten  calls,  of  ten  per 
cent,  each,  on  each  of  the  twenty  shares. 

Pleas. — 1.  That  defendant  was  not  the  holder  of  the  said 
shares.  2nd.  That  he  was  not  indebted  as  alleged. 

At  the  trial,  before  Burns,  J.,  at  Woodstock,  the  facts 
appeared  as  follows.  The  company  had  been  in  operation 
for  some  years,  and  had  completed  a certain  portion  of  road, 
and  the  defendant  had  been  the  holder  of  twenty  shares  of 
the  stock,  £100,  which  had  been  all  paid  up,  and  he  had 
sold  out  these  shares,  and  was  not  then  a member  of  the 
company.  In  May,  1856,  there  was  a desire  to  extend  the 
road  and  for  this  purpose  new  shares  or  stock  were  required 
to  be  taken.  The  question  at  the  trial  was,  whether  the 
defendant  in  truth  was  the  shareholder  of  twenty  new  shares 
of  £5  each,  or  not,  and  whether  sufficient  proof  of  the  calls 
was  given. 

It  appeared  that  for  the  first  twenty  shares  the  defendant 
had  subscribed  his  name  himself  in  the  share-book,  but  for 
these  last  twenty  shares  he  had  not ; but  the  plaintiffs  relied 
on  the  following  evidence  to  establish  that  defendant  was  a 
shareholder.  The  secretary  of  the  company  proved  that  in 
May,  1856 — he  could  not  state  the  day,  further  than  that  it 
was  in  the  beginning  of  the  month — he  called  on  the  defen- 
dant  at  his  house,  and  found  him  in  his  yard  doing  some 
work,  and  he  represented  to  him  that  other  parties  had 
taken  new  shares,  and  asked  the  defendant  to  take  £100 
stock.  He  stated  that  defendant  at  first  declined  to  take 
any  stock,  or  have  anything  to  do  with  the  road,  but  after 
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talking  the  matter  over  some  time,  the  defendant  said  to  him 
that  he  should  not  mind  taking  another  £100  in  stock  if  he 
were  made  superintendent  of  the  work,  and  that  he  did  not  say 
he  would  take  the  stock  on  condition  that  he  was  appointed 
superintendent.  The  witness  further  stated  that  he  called 
one  Duffy,  who  was  attending  to  the  defendant’s  horses,  to 
witness  that  defendant,  in  reply  to  his  question  whether  he 
would  take  the  stock,  said  yes  he  would.  After  that  the 
secretary,  instead  of  asking  the  defendant  to  walk  into  his 
house,  and  write  his  name  down,  went  himself  into  the  shop 
of  a person  not  far  away,  and,  in  the  defendant’s  absence, 
wrote  the  defendant’s  name  in  the  stock-book  for  the  twenty 
shares.  Other  witnesses  were  called,  who  proved  that  on 
subsequent  occasions  the  defendant  stated  that  he  had  taken 
the  new  stock,  and  that  he  had  done  so  rather  than  that  the 
road  should  not  be  finished.  The  superintendency  of  the 
road  was  offered  to  the  defendant  in  June,  1856,  but  he  re- 
fused to  take  it. 

On  the  part  of  defendant,  the  man  Duffy  was  called,  who 
swore  that  when  the  secretary  called  on  the  defendant  to 
take  the  new  stock,  what  the  defendant  said  was,  that  if  he 
were  made  superintendent  of  the  road  he  would  not  mind 
taking  another  £100,  but  that  he  distinctly  refused  to  put 
his  name  down,  or  have  anything  to  do  with  the  list : that 
the  secretary  called  him  to  witness  what  the  defendant  said, 
that  he  would  not  mind  taking  another  £100  if  he  were 
made  superintendent ; and  the  answer  of  the  secretary  to 
that  was,  “if  the  road  does  not  go  on  to  your  satisfaction 
you  will  not  be  called  on  to  pay.” 

Notice  of  the  calls  was  given  on  the  19th  of  June,  1856, 
in  the  newspaper  called  “The  Ingersoll  Chronicle,”  the  first 
call  of  ten  per  cent,  to  be  made  on  the  24th  of  July,  and  ten 
per  cent,  every  month  thereafter  till  all  paid  up.  One  news- 
paper only  was  produced  containing  the  advertisement,  but 
the  witness  stated  that  it  had  appeared  for  four  or  live  weeks. 

The  defendant’s  counsel  objected,  that  the  production  of 
one  newspaper  was  not  sufficient  proof  of  the  calls  : that  the 
other  weekly  papers  should  have  been  produced  to  the  court. 
He  referred  to  the  15th  and  17th  sections  of  16  Vic.,  ch.  190. 
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On  this  point  the  learned  judge  reserved  leave  to  the  de- 
fendant to  move  the  court  to  enter  a nonsuit.  As  to 
whether  defendant  was  a shareholder,  he  left  to  the  jury  to 
say  whether  the  defendant  had  in  fact  authorized  the  secre- 
tary of  the  company  to  subscribe  his  name  to  the  stock- 
book  for  those  additional  shares  ; and  he  remarked  that  in 
his  opinion  he  should  think  the  evidence  rather  insufficient, 
considering  that  the  defendant  had  in  the  first  instance 
subscribed  his  own  name  to  the  book ; and  when  the  secre- 
tary called  upon  him  to  take  the  additional  shares  it  was 
just  as  easy  for  the  defendant  to  have  gone  into  his  house 
and  written  down  his  name  himself,  as  to  have  sent  the 
secretary  away  to  another  place,  with  instructions  to  put  it 
down  for  him. 

The  jury  found  for  the  plaintiffs,  for  the  amount  of  the 
calls,  £100. 

Anderson  obtained  a rule,  calling  on  the  plaintiffs  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  on  the  following  grounds : first , that  the 
verdict  was  contrary  to  law  and  evidence,  and  the  judge’s 
charge;  secondly,  on  the  exceptions  to  the  evidence  taken  at 
the  trial ; thirdly , on  the  ground  of  surprise,  and  discovery 
of  fresh  evidence  since  the  trial. 

The  affilavits  in  support  of  the  rule  were  that  of  the  de- 
fendant, who  denied  in  positive  terms  that  he  ever  autho- 
rised the  secretary  of  the  company  to  put  his  name  to  the 
share  list ; and  of  another  person,  who  stated  that  the  secre- 
tary informed  him  that  he  had  used  the  defendant’s  name  in 
order  to  induce  others  to  subscribe  for  shares. 

Crombie  shewed  cause,  and  filed  affidavits  of  other  share- 
holders of  the  company,  stating  the  same  thing  that  was 
proved  at  the  trial,  namely,  that  the  defendant  had  admitted 
himself  to  be  a shareholder  for  the  new  shares. 

Anderson  supported  the  rule. 

Robin, so nt,  0.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  perceive  in  the  learned  j udge’s  report  of  the 
evidence  any  proof  whatever  of  authority  given  by  the  de- 
fendant to  the  secretary  of  the  company  to  subscribe  in  his 
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name  for  stock  in  the  road  company.  The  utmost  extent 
the  evidence  goes  to,  is  that  the  defendant  gave  him  to  un- 
derstand that  he  would  lake  £100  of  the  new*  stock  proposed 
to  he  raised  by  subscription,  but  no  direct  authority  to  the 
secretary  to  write  his  name  dow7n  ; and  the  evidence, 
even  as  far  as  it  went,  was  contradicted  by  the  very  person 
whom  the  secretary  called  to  witnesswhat  the  defendant  said. 

The  general  principle  as  to  the  manner  in  which  an  agent 
may  be  constituted  undoubtedly  is,  that  where  the  act  in  the 
principal’s  name  is  required  to  be  done  under  seal,  then  he 
cannot  give  to  another  pow7er  so  to  bind,  unless  by  an  instru- 
ment under  his  seal.  Now  there  is  nothing  that  requires  the 
subscribers  in  these  joint-stock  companies  to  attach  a seal  to 
their  subscriptions.  Therefore  w7e  should  have  no  authority 
for  holding,  that  if  they  desired  to  subscribe  through  an 
attorney  or  agent  they  must  give  him  his  authority  by  a 
sealed  instrument;  and  if  that  be  not  necessary,  v*e  do  not 
find  a distinction  drawn  in  any  such  case,  nor,  indeed,  we 
believe  we  may  almost  say  in  any  case  between  an  autho- 
rity in  writing  not  under  seal,  where  that  will  suffice,  and 
a verbal  authority  merely.  We  all  know,  too,  that  for  many 
purposes  of  business,  especially  of  a commercial  nature,  an 
agency  is  recognised  as  being  sufficiently  constituted  by 
writing  merely,  without  a seal,  and  in  most,  if  not  all  of 
the  same  class  of  cases,  by  verbal  delegation  of  authority 
merely,  without  writing,  and  also  by  proof  of  acts  and  con- 
duct of  the  principal,  from  which  the  power  to  represent 
him  ifi  the  particular  matter  may  be  inferred.  In  the  work 
of  Mr.  Story  on  Agency,  5th  Ed.,  sections  45  to  5T,  the  law 
on  this  point  is  stated  much  at  length,  but  wre  do  not  find 
there,  nor  have  we  been  able  to  find  elsew7here,  the  question 
discussed,  in  what  manner  an  authority  may  be  conferred 
by  one  man  upon  another,  to  bind  him  by  taking  stock  in 
his  name  in  an  incorporated  company. 

It  seems  so  indispensable  to  the  security  of  the  person 
whose  name  may  be  subscribed  by  another  for  such  a pur- 
pose, and  so  material  to  the  interests  of  all  with  whom  he 
would  become  associated  through  the  subscription,  that  the 
authority  to  put  his  name  down  in  his  absence  should  not 
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be  left  to  be  gathered  from  the  verbal  statement  of  others  ; 
and  one  foresees  so  much  inconvenience  in  receiving  sub- 
scriptions in  that  informal  manner,  that  we  strongly  incline 
to  think  it  should  not  be  held  binding  in  law ; and  yet  we 
do  not  see  in  the  statute  itself  anything  that  clearly  leads  to 
this  conclusion,  nor  have  we  found  anything  elsewhere. 

On  this,  however,  we  are  quite  confident,  that  upon  the 
evidence  that  was  given  at  the  trial,  if  all  that  the  plaintiffs’ 
witnesses  proved  were  credited,  it  shewed  no  verbal  or  other 
authority  given  to  any  one  to  subscribe  the  name  of  the  de- 
fendant to  the  stock-list.  It  went  no  further  than  to  shew 
that  the  defendant  had  expressed  himself  willing  to  take 
stock,  or  seemed  to  have  made  up  his  mind  to  do  so,  which 
ought  to  have  been  followed  by  his  actually  subscribing  be- 
fore he  can  be  held  to  have  taken  the  stock,  for  A.  telling 
B.  that  he  means  to  take  stock,  or  will  take  it,  or  has  taken 
it,  and  to  a certain  amount,  does  not  authorise  B.  to  write 
his  name  down  as  a subscriber.  The  two  things  are  per- 
fectly distinct;  and  besides,  the  evidence  even  of  an  assent 
to  take  stock  was  so  unsatisfactorily  made  out  that  we  think 
the  verdict  ought  not  to  stand,  but  that  there  should  be  a 
new  trial  without  costs,  for  the  jury  were  told  that  the  evi- 
dence was  not  satislactory  to  bind  the  defendants. 

Rule  absolute. 


In  re  Harrison  and  The  Town  Council  of  the  Town  of 

Owen  Sound. 

Tavern  licenses — What  duty  may  he  imposed  without  reference  to  electors — Im- 
perial duty — Fees  of  officers — 16  Vic.,  ch.  184,  sec‘  4- 

A by-law  requiring  the  payment  of  £10  for  an  inn  license,  over  and  above 
the  imperial  duty  of  £2  5s.  currency,  need  not  be  approved  of  by  the 
electors  under  16  Vic.,  ch.  184,  sec.  4,  for  that  clause  applies  only  to  by- 
laws imposing  a fee  of  more  than  £10  exclusive  of  the  Imperial  duty. 

Fees  directed  to  be  paid  to  the  treasurer  and  inspector,  are  not  to  be  con- 
sidered as  part  of  the  duty  on  the  license. 

Eccles , Q.  C.,  obtained  a rule  nisi  to  quash  by-laws  4 and 
5 of  this  municipality,  on  the  ground  that  neither  of  them 
was  at  any  time  submitted  to,  or  approved  of,  or  adopted  by 
the  electors  of  the  municipality,  as  required  by  law. 

By-law  Ho.  4 was  passed  on  the  17tli  of  February,  1857. 
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It  was  entitled  a “ By-law  to  license  and  regulate  inns  in 
the  town  of  Owen  Sound.”  It  contained  a number  of  pro- 
visions respecting  the  licensing  and  regulation  of  inns,  and 
fixed  the  duty  to  be  p id  for  a license  to  keep  an  inn.  The 
9th  clause  provided  “that  every  person  to  whom  an  inn 
license  shall  be  granted  shall  pay  the  sum  of  ten  pounds, 
over  and  above  the  imperial  duty  of  £2  os.  currency,  and 
the  fee  of  5s.  to  the  treasurer  for  issuing  the  license,  as  well 
as  the  fees  to  the  inspector  of  taverns.” 

The  by-law  No.  5 was  passed  on  the  19th  of  February, 
1857,  for  regulating  the  duties  of  tavern  inspectors.  In  the 
fourth  clause  it  provided  that  the  inspector  should  be  enti- 
tled to  receive  ten  skillings  for  the  first  inspection  from  every 
person  applying  for  a license , and  2s.  6d.  each  for  every  subse- 
quent inspection  during  the  year,  not  exceeding  three,  and 
should  also  be  entitled  to  8s.  9d.  for  every  certificate  granted 
to  a party,  to  enable  him  to  obtain  his  license. 

The  applicant  swore  that  neither  of  these  by-laws  was, 
before  the  final  passing  thereof,  adopted  or  approved  of  by 
a majority  of  qualified  municipal  electors. 

It  was  contended  that  they  required  to  be  so  approved  of, 
according  to  the  fourth  clause  of  the  16th  Vic.,  ch.  184,  be- 
cause they  imposed  upon  the  person  who  was  to  receive  a 
license  a greater  sum  than  £10  per  annum;  that  is  to  say, 
that  sum  in  addition  to  the  imperial  duty,  and  the  fees 
established  by  those  by-laws. 

Adam  Wilson,  Q.  C.,  shewed  cause. 

t 

Robinson,  C.  J. — I inclined  at  first  to  think  that  the  by 
law  does  require  the  payment  of  a greater  sum  than  £10  per 
annum  for  the  license,  when  it  provides  that  the  inn-keeper 
shall  pay  £10  per  annum  over  and  above  the  imperial  duty 
of  £2  5s.  currency,  and  so  would  be  void;  yet  it  cannot  be 
said  that  the  municipal  council  by  their  by-law  requires 
more  than  the  £10  to  be  paid,  though  they  do  make  a greater 
sum  than  £10  payable  in  effect.  Suppose,  however,  that  the 
imperial  duty  was  in  itself  over  £10,  then,  under  the  words 
used  in  the  statute,  the  municipal  council  could  not  have  im- 
posed any  duty  without  the  consent  of  the  electors,  according 
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to  the  construction  which  1 first  intimated.  My  brothers 
believe,  I think,  as  I do,  that  the  latter  construction  is  the 
more  correct  one,  and  that  as  the  by-law  does  not  impose  a 
higher  duty  than  £10,  it  is  not  one  that  required  to  be  sub- 
mitted to  the  electors;  and  we  do  not  think  the  second  by- 
law7, which  merely  gives  small  feesfor  services  to  be  rendered 
by  the  treasurer  and  inspectors,  required  to  be  submitted  to 
the  electors,  because  the  fees  are  payments  for  services  ren- 
dered, and  are  not  a duty  charged  for  the  license. 

BuflNS,  J. — I do  not  think  the  objections  made  to  these  by- 
laws are  entitled  to  prevail.  The  limit  of  £10  to  which  the 
town  council  may  go,  imposing  a duty  upon  tavern  licenses, 
without  submitting  the  by-laws  to  the  municipal  electors, 
appears  to  me  to  be  a j^ross  sum  of  that  amount  without 
taking  into  account  the  duty  of  the  imperial  act.  The  ex- 
pression in  the  4th  section  of  16  Vic.,  ch.  184,  is  “provided 
always  that  no  by-law  made  under  the  authority  of  this  act/’ 
&c.,  and  the  by-law  in  question  is  made  under  that  authority, 
and  extends  to  no  larger  sum  than  £10,  though  it  does  say 
that  the  sum  of  £10  shall  be  paid  in  addition  to  the  £2  5s. 
imposed  under  the  imperial  act.  It  is  quite  clear  that  the 
legislature  kept  in  mind  the  payment  of  the  duty  under  the 
imperial  act,  for  the  fifth  section  of  the  act  declares  that  the 
duty  so  imposed  shall  be  payable  on  the  license  to  be  granted 
b}T  virtue  of  18  & 14  Vic.,  ch.  65,  and  1 see  no  other  mode  of 
reading  those  sections  than  that  the  imperial  duty  shall  be 
paid  on  the  license,  in  addition  to  any  sum,  not  exceeding 
£10,  w hich  the  municipal  council  may'declare  by  a by-law 
to  be  the  duty,  or  beyond  £10  if  the  by-law  be  sanctioned  by 
the  majority  of  the  electors  of  the  municipality.  If  the 
imperial  duty  is  to  be  considered  as  part  of  the  £10,  then 
the  minor  limit  must  exist  as  well  as  the  larger, for  the  muni- 
cipal council  has  no  authority  to  dispense  with  the  .payment 
of  that  sum,  and  to  adopt  that  view  is  to  put  a construction 
on  the  w7ords  a greater  sum  than  £10,  which  the  words 
themselves  do  not  imply,  for  if  that  be  the  limit  on  the  one 
hand,  nought  must  be  the  limit  on  the  other.  This  proves 
that  the  wrords  are  to  be  read  per  se .,  and  not  in  connection 
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with  other  words,  either  to  enlarge  or  circumscribe  the 
natural  effect  of  them. 

The  objection  to  by-law  No.  5,  is  that  the  fees  therein 
prescribed  to  be  paid  to  the  inspector,  when  taken  in  connex- 
ion with  the  sum  provided  for  to  be  paid  by  the  other  by- 
law, makeasumexceeding<£10, which  theapplicantforlicense 
is  made  to  pay.  The  13  & 14  Vic.,  ch.  65,  gives  authority 
to  the  municipal  council  to  prescribe  the  duties  of  inspec- 
tors, and  to  provide  for  their  remuneration.  I see  nothing 
interfering  with  the  right  of  the  council  to  exact  the  pay- 
ment of  £10  to  the  corporation  funds,  in  the  fact  that  the 
council  has  obliged  the  applicant  for  the  license  to  remune- 
rate the  officers  whom  the  legislature  has  declared  shall  be 
elected.  The  fourth  section  of  16  Vic.,  ch.  184,  expressly 
says  that  all  sums  levied  under  by-laws  made  under  that  act 
shall  form  part  of  the  general  funds  of  the  municipality,  but 
that  £10  is  the  limit  to  which  the  council  has  authority  to 
tax  licensees  without  submitting  the  by-law  for  the  purpose 
to  the  electors.  This  leaves  untouched  what  the  council  may 
enact  with  regard  to  the  duties  of  inspectors,  and  their  remu- 
neration, under  the  13  & 14  Vic.,  ch.  65. 

For  these  reasons  I think  the  rule  must  be  discharged. 

McLean,  J.,  concurred. 

Rule  discharged. 


Evans  v.  Robinson. 

Guarantee — Statement  of  Consideration-. — Pleading, 

Defendant  gave  plaintiff  the  following  guarantees  : — 

“ 1 hereby  become  responsible  to  you  for  the  payment  of  £1*20  17s.  fid. 
on  the  first  day  of  April  next,  in  case  John  Cooper  fails  in  paying  you 
that  sum.” 

In  declaring  on  this  the  plaintiff  alleged  that  J.  C.  was  indebted  to  him  in 
the  sum  named  at  the  date  of  the  guarantee,  and  that,  in  consideration  of 
his  giving  time  till  the  1st  of  April,  defendant  promised  to  pay  then,  &c. 
Defendant  pleaded  non-assumpsit. 

IJehl,  that  the  plaintiff  must  be  nonsuited,  for  the  consideration  stated  was 
not  supported  by  the  instrument  produced,  and  the  plea  put  in  issue  the 
consideration  as  well  as  the  promise. 

The  declaration  in  this  casestated  thatone  John  Cooper  was 
indebted  to  the  plaintiff  in  the  sum  of  £120  17s.  6d.  on  the 
28th  of  February,  1857,  and  the  defendant,  in  consideration 
thatthe  plaintiff  would  forbearaud  give  time  to  Cooper  until 
11  • 16,  u.  c.  Q.  B. 
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the  1st  of  April  for  the  payment  of  the  said  sum  did,  on  the 
28th  of  February,  promise  to  pay  him  the  said  sum  on  the 
1st  of  Apiil,  in  case  Cooper  should  fail  in  paying  the  same  ; 
and  the  plaintiff  did  forbear  and  give  time  to  Cooper  for 
payment  until  the  1st  of  April,  and  Cooper  failed  in  paying 
the  said  sum  ; and  although  the  defendant  did  pay  the  plain- 
tiff £20  17s.  6d.,  part  of  the  said  sum,  yet  the  defendant 
had  not  paid  the  residue. 

Plea. — A on-assumpsit. 

At  the  trial,  before  Burns , J.,  at  Toronto,  it  appeared 
that  the  instrument  upon  which  the  plaintiff  brought  this 
action  was  as  follows  : 

“ Toronto,  28th  February,  1857. 

Mr.  George  Evans, — 

I hereby  become  responsible  to  you  for  the  payment 
of  £120  17s.  6d.  on  the  first  day  of  April  next,  in  case  John 
Cooper  fails  in  paying  you  that  sum.” 

A verdict  was  entered  for  the  plaintiff  for  £105,  the 
balance  due  and  interest,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a nonsuit,  if  the  plaintiff  upon 
the  pleadings  and  the  instrument  produced  was  not  entitled 
to  recover. 

Cameron , Q.C.,  obtained  a rule  nisi  accordingly. 

C.  S.  Patterson  shewed  cause,  and  contended  that  by  the 
terms  of  the  instrument  the  consideration  on  which  it  was 
given  sufficiently  appeared  : that  the  promise  on  the  28th  of 
February,  to  pay  on  the  1st  of  April,  shewed  a debt  due  on 
the  28th  of  February,  and  a forbearance  till  the  1st  of  April, 
which  was  a sufficient  consideration  for  the  defendant’s  pro- 
mise ; but  that  by  the  plea  of  non-assumpsit  the  considera- 
tion as  stated  in  the  declaration  was  not  put  in  issue,  and 
the  promise  to  pay  was  the  only  matter  in  issue  between 
the  parties  : that  a gunrantee  need  not  shew  when  the  debt 
guaranteed  was  due,  but  that  parol  evidence  might  be  given 
to  establish  that  point.  He  cited  Morris  v.  Stacey,  1 Holt 
158;  Boehm  v.  Campbell,  8 Taunt.  679;  Pace  v.  Marsh,  1 
Bing.  216  ; Emmott  v.  Kearns,  5 Bing.  H.  C.  559  , Coe.  v. 
Duffield,  7 Moore  252  ; Shaw  v.  Caughell,  10  U.  C.  Ii.  117 ; 
Moberly  v.  Baines,  15  U.  C.  R.  25. 
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Cameron , Q.  C.,  contra,  contended  that  though  a debt 
was  due  to  the  plaintiff  by  Cooper,  for  whom  the  guarantee 
seemed  to  have  been  given,  yet  that  the  time  at  which  such 
debt  was  payable  did  not  appear,  and  could  not  be  assumed 
to  be  before  the  1st  of  April,  and  that  no  forbearance  could 
be  inferred  from  the  instrument  declared  on  to  support  the 
consideration  stated  in  the  declaration.  He  cited  James  v. 
Williams,  5 B.  & Ad.  1109 ; Cole  v.  Dyer,  1 Cr.  & J.  461 ; 
Law  Magazine,  Yol.  xxv.,  page  65. 

McLean,  J. — It  is  clear  the  plaintiff’s  attorney  considered 
that  on  such  an  instrument  the  plaintiff  could  not  recover 
without  allegingin  his  declaration  some  good  consideration  for 
the  promise,  and  he  therefore  alleges  that  John  Cooper  was 
indebted  to  the  plaintiff  on  the  28th  of  February,  1857,  in 
the  sum  of  £120  17s  6d.,  and  that  defendant,  in  considera- 
tion that  the  plaintiff  would  forbear  and  give  time  to  Cooper 
till  the  1st  day  of  April  then  next  for  the  payment  thereof, 
undertook  and  promised  the  plaintiff  to  pay  him  the  same 
on  the  first  day  of  April,  if  John  Cooper  should  fail  in  pay- 
ing the  same.  He  then  alleges  that  the  plaintiff  did  forbear 
and  give  time  to  Cooper:  that  he  failed  to  pay  the  amount, 
and  that  though  defendant  has  paid  a part  of  the  amount  he 
has  not  paid  the  whole.  Having  averred  forbearance  it  was 
necessary  to  prove  it,  if  put  in  issue  by  the  plea  of  non- 
assumpsit.  The  instrument  on  being  produced  certainly 
does  not  shew  that  Cooper  owed  the  plaintiff  any  debt 
which  was  payable  before  the  1st  of  April,  nor  in  fact  that 
the  amount  to  be  paid  was  at  all  a debt  of  Cooper’s.  The 
defendant  undertook  to  pay  if  Cooper  failed  to  do  so  on  a 
particular  day,  but  for  aught  that  appears  on  the  instrument 
the  consideration  may  have  been  for  something  else  than  a 
debt  due  by  Cooper.  Theinferencemaybethata  debt  wasdue 
to  the  plaintiff*  by  Cooper,  but  not  that  it  was  payable  at  the 
date  of  the  guarantee,  nor  that  there  was  any  forbearance  or 
time  given  for  the  payment,  as  stated  in  the  declaration.  By 
the  case  of  Wain  et  al.  v.  Warlters  (5  East  10)  it  was  decided 
that  the  agreement  or  instrument  on  which  an  action  is 
brought  must  be  in  writing,  under  the  fourth  section  of 
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the  Statute  of  Frauds  (29  Car.  II.,  ch.  3),  and  that  the  agree- 
ment or  instrument  must  shew  the  consideration  for  the  pro- 
mise as  well  as  the  promise  itself;  and  it  was  expressly 
held  in  that  case  that  parol  evidence  of  the  consideration 
was  inadmissible,  and  that  the  consideration  not  appearing 
on  the  face  of  the  instrument,  such  an  i ustrument  or  under- 
taking for  the  debt  of  another  was  nuaum  pactum,  and  gave 
no  cause  ot  action.  The  grounds  ot  decision  in  that  case 
are  very  ably  discussed  in  a note  to  the  case  of  Morris  v. 
Stacey  (Holt.N.P.C.  153),  but  I do  not  find  that  it  has  been 
over-ruled:  on  the  contrary,  in  all  the  cases  on  guarantees 
the  question  has  been  whether  a sufficient  consideration 
was  shewn  by  the  instrument.  That  was  the  question  in 
the  cases  cited  by  the  plaintiff’s  counsel  on  the  argument, 
and  the  decisions  turned  solely  on  that  ground. 

The  case*  of  Coyle  v.  Dyer  (1  Cr.  & J.  461)  and  R-aikes 
et  al.  v.  Todd  (8  A.  & E.  846)  recognise  and  confirm  the 
decision  in  the  case  ol  Wain  v.  Warltei^s,  and  considering 
the  law  as  settled  by  these  cases,  I think  that  the  instrument 
signed  by  defendant  does  not  support  the  plaintiff’s  declara- 
tion, and  that  the  action  cannot  be  sustained. 

I think  the  plea  of  non-assumpsit  put  in  issue  the  con- 
sideration as  well  as  the  promise.  The  defendant  says  he 
did  not  promise  as  alleged.  Now  what  is  alleged?  The 
allegation  is  that  in  consideration  of  plaintiff’s  forbearance 
defendant  promised  to  pay.  To  this  defendant  says  that  he 
did  not  so  promise  : that  is,  that  he  did  not  promise  for  the 
consideration  specified  ; thus  putting  in  issue  both  the  con- 
sideration and  the  promise.  I think,  therefore,  the  rule 
should  be  made  absolute  to  enter  a nonsuit. 

Burns,  J. — There  can  be  no  question  that  the  instrument 
produced  makes  the  case  come  within  the  decisions  of  Wain 
v.  Warlters  (5  East  10)  ; Saunders  v.  Wakefied  (4  B.  & 
Al.  595) ; and  James  v.  Williams  (5  B.  & Ad.  1109).  The 
cases  cited  by  the  plaintiff’s  counsel  are  all  cases  where  an 
inference  might  be  drawn  from  the  instrument  itself  of  what 
the  consideration  was  for  the  promise.  The  consideration 
stated  in  the  declaration  is  that  of  a debt  due  by  Cooper  to 
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the  plaintiff,  and  time  given  for  the  payment  of  it.  I do  not 
mean  to  say  but  that  perhaps  it  might  be  fairly  enough 
inferred  from  the  instrument  that  Cooper  was  indebted  to 
the  plaintiff:  but  when  that  debt  would  be  due — whether 
due  at  the  time  the  paper  was  dated,  or  whether  due  on 
the  1st  of  April,  or  at  any  other  time — no  one  can  possibly 
tell  on  reading  the  document ; and,  therefore,  whether  the 
consideration  for  the  promise  was  that  of  giving  time  for 
the  payment  of  the  debt  it  is  quite  impossible  to  say.  Upon 
the  instrument,  therefore,  we  can  do  no  otherwise  than  say, 
in  accordance  with  many  similar  cases,  that  the  considera- 
tion for  the  promise  does  not  appear,  nor  can  reasonably  be 
inferred  from  the  language  of  the  instrument.  The  plain- 
tiff’s counsel,  feeling  this  difficulty,  has  argued  the  case 
very  ingeniously  upon  the  footing  that,  although  the  con- 
sideration does  not  appear  upon  the  face  of  the  instrument, 
yet  that,  because  the  defendant  has  pleaded  non-assumpsit 
merely,  it  must  be  taken  that  the  consideration  as  stated  in 
the  declaration  stands  confessed,  and  therefore  the  plaintiff 
will  be  helped  out  of  the  difficulty.  That,  however,  is  not 
so.  The  plea  of  non-assumpsit , wherever  the  action  is  upon 
a special  promise,  has  the  effect  of  traversing  the  considera- 
tion as  well  as  the  promise.  See  Beech  v.  White  (12  A.  & 
E.  668  and  cited  in  3 Q.  B.  607.)  The  case  of  Kaikes  v. 
Todd  (8  A.  & E.  851)  was  an  action  upon  a guarantee  some- 
what similar  to  the  present,  wThere  the  defendant  pleaded 
non-assumpsit , and  Lord  Denman  said,  “ If  you  disprove  the 
consideration  laid,  you  of  course  disprove  the  contract.” 
The  objection  raised  in  this  case  by  the  defendant’s  coun- 
sel is  not  to  the  consideration  as  stated  in  the  declaration, 
but  his  objection  is  that  when  the  instrument  is  produced 
it  does  not  prove  such  consideration,  for  in  fact  it  imports 
no  consideration  at  all,  and  consequently  the  declaration  is 
not  sustained  by  the  proof;  and  he  contends  further  that  no 
other  proof  of  the  consideration  can  be  received  than  what 
appears  by  the  written  guarantee.  In  this  the  defendant  is 
right,  and  therefore  the  rule  must  be  made  absolute  to  enter 
a nonsuit.  The  plaintiff  cannot  help  the  written  paper  by 
any  parol  evidence. 

The  Chief  Justice  gave  no  judgment. 
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Fowler  y.  Benjamin. 

Action  for  false  representations — Averment  of  fraud — Pleading. 

In  an  action  for  false  representation  of  the  credit  of  a firm,  the  statement 
complained  of  was  that  the  partners  were  worth  from  four  to  five  thousand 
pounds  between  them,  out  of  which  they  owed  defendant  and  others  £1000 ; 
and  the  plaintiff,  as  a denial  of  this  statement,  alleged  that  they  were  not 
worth  from  four  to  five  thousand  pounds  (not  adding  between  them)  ; and 
that  they  were  not  then  indebted  to  the  defendant  and  the  other  persona 
named  in  £1000,  but  in  a much  larger  sum,  namely,  £3000. 

Held,  that  the  denial  of  the  worth  of  the  parties  referred  to  was  not  more 
extensive  than  the  statement,  and  that  it  was  sufficiently  alleged  that  they 
were  indebted  in  more  than  £1000. 

Held,  also,  that  it  was  sufficient  to  allege  that  the  defendant  wrongfully  and 
falsely  made  such  statements  knowing  them  to  be  false,  without  adding 
fraudulently , for  fraud  is  included  in  the  allegation? 

Held,  also,  that  in  the  declaration,  set  out  below*  it  sufficiently  appeared 
that  the  plaintiff  had  given  credit  to  the  firm  in  qnestion. 

Declaration : That  the  plaintiff,  before  the  committing  of 
the  grievances  by  the  defendant  as  hereinafter  mentioned, 
applied  to  the  defendant  to  be  by  him  informed  of  the  credit 
and  circumstances  of  Isaac  Lewine  and  Lyon  Lewine,  who 
were  then  doing  business  together  at  Toronto, under  the  style 
and  firm  of  I.  & L.  Lewine,  and  who  had  before  then  applied 
to  the  plaintiff,  and  requested  him  to  furnish  them  with  goods 
on  credit;  and  the  defendant,  in  reply  to  the  said  application 
of  the  plaintiff,  afterwards,  and  before  the  commencement 
of  this  suit,  wrongfully  and  falsely  informed  the  plaintiff 
that  the  said  Isaac  Lewine  and  Lyon  Lewine  were  then 
worth  from  four  to  five  thousand  pounds  betweenthem,  out  of 
which  they  owed  one  Moss,  and  the  defendant  and  his  co- 
partners, the  sum  of  £1000;  (and  also  that  they,  the  de- 
fendant and  his  co-partners,  had  sold  to  the  said  I.  & L. 
Lewine  that  spring,  for  Toronto  and  Quebec,  over  twelve 
hundred  pounds  currency,  the  notes  for  which  were  being 
paid  as  they  matured,  and  that  the  defendant  and  his  co- 
partners had  that  autumn  imported  six  hundred  pounds 
sterling  for  the  said  I.  & L.  Lewine.)  And  the  plaintiff,  in 
consequence  of  this  information,  and  believing  the  same  to 
be  true,  did  afterwards,  and  before  the  commencement  of 
this  suit,  sell  and  deliver  to  the  said  Isaac  Lewine  and  Lyon 
Lewine  certain  goods  and  merchandise,  amounting  in  value 
to  a large  sum  of  money,  to  wit,  to  £600,  whereas,  in  truth 
and  in  fact,  the  said  Isaac  Lewine  and  Lyon  Lewine,  at  the 
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time  of  the  defendant  so  giving  the  information  to  the  plain- 
tiff as  aforesaid,  were  not  worth  from  four  to  five  thousand 
pounds,  and  the  defendant  then  well  knew  the  same,  and 
the  said  Isaac  Lewine  and  Lyon  Lewine  were  not  then  in- 
debted to  the  said  Moss  and  the  defendant,  and  his  co-part- 
ners, in  the  said  sum  of  £1000,  exclusively  of  the  said  arrears 
of  £1200  currency,  and  £600  sterling,  so  sold  and  imported 
as  aforesaid,  but  in  a much  larger  sum — that  is  so  say,  the 
sum  of  £3000 — which  the  defendant  well  knew:  and  the 
plaintiff  further  saith,  that  though  the  time  for  which  he 
gave  credit  to  the  said  Isaac  Lewine  and  Lyon  Lewine  for 
the  goods  sold  to  them  as  aforesaid  has  elapsed,  yet  they 
have  not  paid  the  plaintiff  the  amount  due  for  the  said 
goods,  nor  any  part  thereof,  and  still  are  unable  to  pay  the 
same,  and  the  amount  thereof  is  likely  to  be  wholly  lost  to 
the  plaintiff.  And  the  plaintiff  claims  one  thousand  pounds. 

Demurrer , that  the  declaration  is  bad,  because  the  alle- 
gation negativing  the  statement  of  the  defendant’s  repre- 
sentations is  more  extensive  than  the  representation  itself. 

Cameron,  Q.  C.,  and  Adam  Crooks  for  the  demurrer,  cited 
Pasley  v.  Freeman,  3 T.  R.  51  ; Ormrod  v.  Huth,  14  M.  & 
W.  651 ; Burley  v.  Walford,  9 Q.  B 197;  Taylor  v.  Ashton, 
11  M.  & W.  415;  Jarrett  v.  Kennedy,  6 C.  B.  319 ; Corbett 
v.  Brown,  8 Bing.  33 ; Thorn  v.  Bigland,  8 Ex.  725  ; Corn- 
foot  v.  Fowke,  6 M.  & W.  358  ; Moens  v.  Hey  worth,  10  M.  & 
W.  147 ; Evans  v.  Collins,  5 Q.  B.  804  ; Fuller  v.  Wilson,  3 
Q.  B.  58 ; Rawlings  v.  Bell,  1 C.  B.  951 ; Haycraft  v.  Creasy, 
2 East  92;  Longuneid  v.  Holliday,  6 Ex.  761;  Moore  v. 
Clucas,  7 Moo.  P.  C.  352 ; 2 Sm.  Lea.  Cas.  62. 

Dcdes,  Q.  C.,  and  Freeland  contra,  cited  Parrett  Naviga- 
tion Co.  v.  Stower,  6 M & W.  564;  Tennery  v Stiles,  5U. 
C.  R.  254 ; 1 Saund.  207,  note  5 ; Ch.  Prec.  40,  note  1. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  single  exception  pointed  out  in  the  demurrer,  is  that 
the  averment  negativing  the  truth  of  the  defendant’s  re- 
presentation is  more  extensive  than  the  representation  itself. 
This  may  or  may  not  be  an  objection,  according  to  the  nature 
of  the  negative  averment.  In  some  cases  the  exception 
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would  be  unreasonable  andidle.  What  is  alluded  to  here  is, 
that  the  declaration  states  the  defendant  to  have  represented 
that  Isaac  and  Lyon  Lewine  were  then  worth  from  four  to 
five  thousand  pounds  between  them,  whereas  the  fact  is  stat- 
ed to  have  been  that  they  were  not  then  worth  from  fopr 
to  five  thousand  pounds,  without  adding  the  words  “ between 
them, .” 

We  do  not  take  that  to  be  a substantial  variance,  espe- 
cially considering  the  circumstances  which  are  set  forth.  The 
first  statement  no  doubt  refers  to  the  credit  or  worth  of  the 
firm,  but  includes  also,  as  we  assume,  what  either  of  them 
individually  would  be  worth,  as  in  the  case  of  an  ordinary 
partnership,  alltheproperty  of  both  and  ofeach  that  would  be 
liable  to  satisly  the  partnership  debts.  But  the  assertion  in 
the  latter  part  of  the  statement  would,  we  think,  go  the 
whole  extent  of  the  former,  for  Isaac  Lewine  and  John 
Lewinetogether  would  be  worth  whatever  they  owned  either 
as  co-partners  or  individually,  in  this  sense,  that  though 
they  would  not  own  jointly  the  separate  private  property  of 
each,  yet  the  private  property  of  each  would  constitute  a 
fund  to  which  their  creditors  could  look  for  payment;  and 
we  think  we  should  regard  the  words  in  the  latter  state- 
ment as  used  in  such  a sense  as  to  deny  the  truth  of  the 
former,  being  in  fact  co-extensive. 

But  if  that  part  of  the  declaration  were  clearly  bad,  it 
would  not  affect  the  rest  of  the  count,  if  there  is  in  it  besides 
a sufficient  statement  of  an  independent  cause  of  action  ; and 
this  we  think  there  is,  as  regards  the  misrepresentation  of 
the  amount  of  the  Messrs.  Lewine’s  indebtedness  to  Moss 
and  the  defendant  and  his  partners. 

Then  as  to  that  part  ot  the  count,  it  seems  to  us  the  plain- 
tiff, when  he  avers  that  the  Lewines  were  not  then  indebted 
to  Moss  and  the  defendant  and  his  co-partners  in  £1001, 
should  have  added  the  word  only,  or  something  equivalent  to 
it;  but  what  strikes  us  as  strange  and  inconsistent  with 
this  action  in  the  statement  as  it  stands,  is  clearly  enough 
explained  by  the  addition  of  the  words,  but  in  a much 
larger  sum,  viz,”  & c. 

We  see  on  the  face  of  the  whole  statement  that  the  plain- 
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tiff  has  not  simply  denied  that  the  Lewines  were  indebted 
in  £1000,  but  in  that  sum  and  no  more.  The  intent  is  too 
plain  to  make  an  inaccuracy  of  that  kind  of  any  conse- 
quence now,  and  we  do  not  think  this  exception  would  have 
appeared  formidable  on  a special  demurrer. 

The  more  substantial  exception  is,  that  the  declaration 
does  not  aver  that  the  defendant  made  his  representation 
fraudulently  or  maliciously,  or  with  intent  to  deceive. 

We  have  looked  into  all  the  cases  cited  by  the  counsel  on 
that  point,  and  into  others,  and  we  have  no  donbt  that  the 
declaration  states  a good  cause  of  action. 

It  is  averred  that  the  defendant  wrongfully  and  falsely 
made  a statement  in  regard  to  the  credit  of  the  Lewines,  and 
the  amount  in  which  they  were  indebted  to  himself  and  his 
partners  and  to  Moss,  which  he  knew  at  the  tinu'.  to  be  false. 

To  make  wrongfully  and  knowingly  a false  statement  of 
the  amount  of  a party’s  indebtedness  to  the  very  person  of 
whom  the  inquiry  is  made,  is  in  itself  a fraud.  We  mean, 
the  allegation  includes  it  so  clearly  as  to  make  it  unneces- 
sary to  apply  the  epithet. 

The  distinction,  as  we  take  it,  is  between  cases  in  which 
the  party  may  be  supposed  to  be  expressing  his  opinion  or 
conviction  merely,  and  not  to  be  stating  a fact  necessarily 
known  to  himself.  We  refer  on  this  point  to  Chitty  on 
Pleading  7th  Ed.  405. 

It  has  been  objected  that  the  declaration  does  not  shew 
that  the  plaintiff  did  after  all  give  any  credit  to  the  Lewines. 

It  is  not  so  distinctly  averred  certainly  as  it  should  have 
been,  but  it  does  sufficiently  appear,  we  think,  on  the  face 
of  the  whole  declaration,  that  the  plaintiff  did  give  credit 
to  them,  for  he  avers  that  though  the  credit  had  elapsed,  his 
goods  are  yet  unpaid  for.  We  are  of  opinion  that  the  plain- 
tiff should  have  judgment  on  the  demurrer. 

Judgment  for  plaintiff  on  demurrer. 


23 
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Keyworth  v.  Thompson. 

Mortgage — Proviso  for  notice  in  writing  demanding  payment — Notice  signea 
by  attorney — Proof  of  authority. 

Where  a mortgage  provided  that  no  means  should  be  taken  by  the  mortgagee 
to  obtain  possession  of  the  land,  until  he  should  have  given  to  the  mortga- 
gor one  calendar  month’s  notice  in  writing,  after  default  made,  demanding 
payment — Held , in  ejectment  by  the  mortgagee,  that  a notice  signed  by 
the  plaintiff’s  attorney,  who  was  also  his  attorney  in  a suit  brought  upon  the 
covenant  more  than  a month  before  this  action,  was  sufficient,  without  any 
proof  of  authority. 

Ejectment,  for  lot  No.  12,  in  the  second  concession  south 
of  the  Durham  road,  in  the  township  of  Kincardine.  De- 
fence for  the  whole. 

At  the  trial,  at  Goderich,  before  McLean,  J.,  it  appeared 
that  the  action  was  upon  a mortgage,  made  on  the  21st  of 
March,  1855,  by  defendant  to  plaintiff.  It  was  provided  in 
the  mortgage,  that  if  the  defendant  should  pay  to  the  plaintiff 
£146  on  the  21st  of  September,  1856,  then  the  indenture 
should  be  void,  and  that  it  should  be  lawful  for  the  plaintiff 
after  default  should  be  made  in  payment,  to  enter  upon  the 
land,  and  to  hold  and  enjoy  the  same.  And  it  was  further 
declared,  that  if  the  defendant  should  not  pay  the  money 
according  to  the  proviso,  and  if  the  plaintiff  (the  mortgagee), 
his  executors,  administrators  or  assigns,  should,  after  the 
time  limited  for  the  payment  had  expired,  have  given  to  him, 
or  have  left  for  him  at  his  last  or  most  usual  place  of  abode, 
in  this  province,  notice  in  writing  demanding  payment  of  the 
money  and  interest,  and  one  calender  month  should  have 
elapsed  from  the  delivery  or  leaving  of  such  notice  without 
such  payment  having  been  made,  it  should  be  lawful  for  the 
plaintiff,  without  any  further  consent  of  the  defendant,  to 
enter  into  possession  of  the  said  lands,  and  to  receive  and 
take  the  rents,  &e , and  to  sell  or  lease  the  same.  And  the 
plaintiff  covenanted  with  the  mortgagor  that  no  means  should 
be  taken  for  obtaining  possession  of  the  land  by  the  plaintiff 
until  the  calendar  month’s  notice  should  have  been  given 
or  left  as  aforesaid,  demanding  payment  of  the  money  due. 

It  was  proved  on  the  trial,  that  on  the  21st  of  July,  1857, 
a written  notice  was  served  on  the  defendant  personally,  in 
the  name  of  the  plaintiff’s  attorney,  that  on  behalf  of 
the  plaintiff  he  claimed  payment  of  the  principal  and 
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interest  due  on  this  mortgage.  The  notice  was  dated  the 
7th  of  July,  1857. 

It  was  objected,  that  this  notice  was  served  by  an  attorney, 
and  no  proof  given  of  his  authority,  and  that  there  was  no 
evidence  of  default  for  a month  after  service  of  the  notice. 

The  learned  judge  over-ruled  the  objection,  but  reserved 
leave  to  the  defendant  to  move.  The  jury,  however,  gave 
their  verdict  for  the  defendant. 

Richards  obtained  a rule  on  defendant  to  shew  cause  why 
a new  trial  should  not  be  had  without  costs,  on  the  law  and 
evidence,  and  because  sufficient  notice  was  proved,  demand- 
ing payment  of  the  mortgage  money,  and  more  than  a month 
had  elapsed  between  the  service  of  such  notice  and  bring- 
ing the  action,  and  because  the  verdict  was  against  evidence, 
and  the  judge’s  charge,  and  was  perverse. 

Hector  Cameron  shewed  cause,  citing  Copp  v.  Holmes,  6 
C.  P.  373. 

Richards,  in  support  of  the  rule,  cited  Goodtitle  v.  Wood- 
ward, 3 B.  & Al.  689 ; Wilmott  v.  Smith,  Moo.  & Mai.  238, 
S.  C.  3 C.  & P.  453 ; Watson  v.  Hetherington,  1 C.  & K. 
36 ; Bingham  v.  Allport,  1 N.  & M.  398. 

The  defendant,  by  his  affidavit,  positively  denied  that  any 
notice  or  demand  to  pay  the  mortgage  money  was  served 
upon  him  at  any  time  before  the  action  was  brought. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  is  no  question  that  the  verdict  ought  to 
have  been  for  the  plaintiff.  In  the  first  place,  there  was 
evidence  of  the  service  of  a month’s  notice  in  writing  to 
pay  the  money,  though  that  is  now  denied  by  the  defen- 
dant’s affidavit ; and  though  it  was  objected  that  such  writ- 
ten notice  was  given  by  the  plaintiff’s  attorney,  and  not  by 
himself,  yet  we  have  no  doubt  that  that  would  create  no 
difficulty,  for  this  is  not  like  the  case  of  demanding  payment 
of  money  under  an  award,  where  it  must  be  shewn,  in  order 
to  subject  the  party  to  attachment  for  not  paying,  that  the 
person  making  demand  had  a regular  authority  to  receive 
the  money.  Here  the  attorney  who  gave  the  notice  was 
the  plaintiff’s  attorney  of  record,  and  in  action  of  covenant 
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brought  upon  the  mortgage  to  recover  this  same  money. 
He  had  actually  therefore  authority  to  receive  the  money, 
and  payment  to  him  would  have  acquitted  the  mortgagor. 

But,  mereover,  the  object  of  the  notice  was  not  to  have 
the  money  paid  at  once  to  the  person  giving  the  notice : it 
was  only  an  intimation  given  on  behalf  of  the  plaintiff  that 
if  the  money  were  not  paid  in  a month  the  plaintiff  would 
proceed  to  compel  payment. 

The  defendant,  besides,  admits  that  he  had  been  served  a 
month  before  this  action  of  ejectment  was  brought  with  a 
summons,  in  an  action  upon  the  covenant,  in  which  action 
the  plaintiff*  recovered,  at  the  same  assizes.  This  of  itself 
would  be  as  formal  as  a notice  could  be  given  that  the 
plaintiff  desired  the  money  to  be  paid ; so  that  we  think  the 
ground  of  the  defence  failed,  and  the  plaintiff  ought  to  have 
had  a verdict. 

Something  was  said  upon  the  argument  of  this  being  a 
hard  case  upon  the  defendant,  on  account  of  an  exhorbitant 
interest  being  secured  upon  the  mortgage  ; but  as  the  law 
now  stands  we  can  no  longer  talk  of  usury.  The  law  pro- 
tects a party  against  the  necessity  of  paying  in  an  action 
more  than  six  per  cent,  interest,  therefore  in  that  respect 
there  is  a security  against  hardship  • and  there  is  no  doubt, 
we  suppose,  that  the  defendant  is  at  least  under  the  neces- 
sity of  paying  the  principal,  with  six  per  cent,  interest  upon 
it  ; and  the  non-payment  of  that  gives  the  plaintiff  a right 
to  possession  under  the  mortgage. 

The  defendant’s  remedy  seems  obvious,  if  he  wishes  to 
restrict  the  plaintiff  to  the  ordinary  rate  of  interest.  In 
the  mean  time  there  should,  we  think,  be  a new  trial,  with- 
out costs. 

Buie  absolute. 


Hooker  et  al.  v.  Gurnett. 

The  clerk  of  the  peace  is  not  entitled  to  any  fee  from  the  parties  to  a cause 
for  striking  a special  jury. 

This  was  a special  case  stated  for  the  opinion  of  the  court. 
The  plaintiffs  brought  four  actions,  in  this  court,  and  the 
Common  Pleas,  in  which  they  applied  for  and  obtained  a 
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judge’s  order  in  each  to  strike  a special  jury  of  merchants 
and  traders,  under  the  13  & 14  Vic.,  ch.  55,  sec.  45. 

Elisors  were  accordingly  duly  appointed  in  each  case,  who 
attended  at  the  office  of  the  Clerk  of  the  Peace  (the  defen- 
dant) in  Toronto,  for  the  purpose  of  striking  such  jury. 

The  Clerk  of  the  Peace,  by  his  deputy,  having  been  noti- 
fied that  special  juries  were  to  be  struck  at  his  office,  at  an 
appointed  hour,  was  in  attendance,  and  prepared  the  lists 
from  the  jury  books,  and  provided  the  ballot-box  and 
panels  (which  are  kept  in  his  office),  and  he  acted  in  stiking 
the  said  juries,  the  elisors  also  assisting. 

The  lists  having  been  made  up  the  elisors  signed  them, 
and  certified  them  to  the  sheriff,  according  to  the  directions 
of  the  statute. 

The  Clerk  of  the  Peace  afterwards  rendered  his  account, 
for  striking  such  special  juries,  to  the  plaintiff* ’s  attorney 
amounting  in  the  four  cases  to  £27  7s.  6d.,  made  up  as 
follows,  viz  : 

Drafting  mixed  special  jury,  600  names 


on  list,  at  20s.  per  100 £6  0 0 

Entering  panel 0 10  0 

Certificates  after  panel 0 5 0 

119  ballot  tickets 0 2 6 


And  he  referred  to  the  19  & 20  Vic.,  ch.  92,  as  warranting 
his  charges,  in  connexion  with  13  & 14  Vic.,  ch.  55,  secs.  43, 
46,  49,  81. 

In  one  of  the  said  cases,  which  came  before  the  Master 
for  taxation  the  charge  of  £6  17s.  6d.,  as  paid  to  the  Clerk 
of  the  Peace  for  striking  such  special  jury,  was  disallowed 
by  the  Master,  as  not  being  warranted  by  the  acts,  and  on 
appeal  to  the  presiding  judge  in  Chambers  the  Master’s 
decision  was  confirmed. 

In  the  other  cases  the  plaintiffs  failed,  and  so  had  no  op- 
portunity of  bringing  the  questions  up  in  them  on  taxation, 
but  in  all  they  contend  they  were  called  on  to  pay  and  did 
pay  what  the  defendant  was  not  legally  entitled  to  demand. 
They  have  also  paid  the  elisors. 

The  questions  for  the  opinion  of  the  court  are, 

1st.  Whether  such  charges,  so  made  by  the  defendant  as 
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Clerk  of  the  Peace,  were  warranted  by  the  statutes,  or  any 
part  of  them  ? 

2ndly.  If  not,  whether  having  been  paid  the  plaintiffs 
are  entitled  to  recover  them  back  again  as  money  paid  to 
the  defendant  “ colore  officii”  or  how  much  ? 

If  the  court  shall  be  of  opinion  that  the  Clerk  of  the  Peace 
was  not  entitled  to  make  such  charges,  or  any  part  of  them, 
and  that  the  plaintiffs  are  entitled  to  recover  them  back,  then 
judgment  to  be  entered  for  the  plaintiffs  for  £27  7s.  6d. 

If  that  the  charges  were  properly  made,  under  the  act,  or 
though  not  warranted,  yet  that  having  been  paid  the  defen- 
dant is  not  liable  to  refund  the  amount,  then  judgment  to  be 
entered  for  the  defendant. 

But  if  the  court  shall  be  of  opinion  that  the  defendant  is 
entitled  to  retain  any  portion  of  the  said  charges,  but  liable 
to  pay  back  the  difference,  then  judgment  to  be  entered  for 
that  amount. 

M.  R.  VanJcoughnet  for  the  plaintiffs. 

Hallinan  for  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Our  opinion  in  this  case  is,  that  the  claim  of  the  Clerk  of 
the  Peace  to  the  fees  specified  in  the  statment  of  the  case 
cannot  be  maintained,  under  the  statute  referred  to  or  on 
any  other  footing. 

The  table  of  fees  established  by  this  court  in  civil  proceed- 
ings between  party  and  party  contains  no  allowance  to  the 
Clerk  of  the  Peace  for  any  service  in  striking  a special  jury, 
and  the  judges  could  not  bylaw  have  made  such  an  allowance. 

What  is  said  in  the  49th  section  of  the  Jury  Act,  13  & 14 
Vie.,  ch.  55,  can  only  be  understood  to  refer  to  the  fees 
payable  to  any  officer  of  the  superior  courts  under  the  estab- 
lished table  of  costs.  The  81st  section  of  the  same  act,  on 
the  other  hand,  as  amended  by  14  & 15  Vic.,  ch.  65,  did 
provide  fees  for  county  officers  for  services  to  be  rendered 
by  them  under  the  Jury  Act,  including  services  relating  to 
the  selection  of  jurors  ; but  it  is  quite  clear  that  the  services 
for  which  fees  were  provided  in  that  clause  were  not  services 
to  be  rendered  at  the  call  of  either  party  in  a cause,  but 
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services  exacted  from  the  respective  officers  in  the  course  of 
proceedings  for  selecting  grand  and  petit  jurors  for  the 
year,  and  preparing  jury-books.  Those  are  services  ren- 
dered to  the  county,  and  the  fees  given  for  them  in  the  act 
are  expressly  made  payable  out  of  the  county  funds.  There 
could  be  no  pretence  for  exacting  from  either  of  the  parties 
in  a cause  any  fee  that  is  assigned  to  a public  officer  by 
that  clause.  No  alteration  was  made  in  this  respect  by  the 
amending  act,  16  Vic.,  ch.  120;  on  the  contrary,  by  com- 
paring the  provision  made  in  that  act  for  nominating  the 
clerk  of  the  peace  with  that  made  for  nominating  the  sheriff, 
it  is  plain  that  the  legislature  did  not  contemplate  that  they 
had  assigned  any  duty  to  the  clerk  of  the  peace  which 
could  give  him  a claim  to  a fee  other  than  such  as  were  to 
be  paid  out  of  the  county  revenue,  while  they  expressly 
state  that  the  fees  which  they  assign  to  the  sheriff  are  to  be 
exclusive  of  such  fees  as  he  may  be  entitled  to  from  the  par- 
ties in  any  suit. 

The  last  statute  upon  this  subject,  19  & 20  Vic.,  ch.  92,. 
is  the  only  one  now  in  force,  and  it  proceeds  consistently 
upon  the  same  principle  ; and  it  is  quite  clear  that  the 
statute  gives  no  sanction  to  any  fee  being  demanded  by 
the  clerk  of  the  peace  from  either  party  in  a cause  for  any 
service  to  be  rendered  under  the  jury  laws. 

And  we  must  add,  that  we  do  not  see  that  the  services 
for  which  fees  were  charged  in  this  case  were  services  neces- 
sary to  be  rendered  by  the  clerk  of  the  peace,  in  order  to 
the  striking  of  a special  jury.  He  had  but  to  attend  and 
exhibit  his  jury- book  to  the  elisors,  in  order  to  enable  them 
to  see  who  were  qualified  to  be  on  such  a jury  as  they  were 
directed  to  select. 

We  think  there  was  clearly  no  authority  for  demanding 
any  of  the  fees  which  have  been  paid  ; and  it  is  a maxim 
of  law  that  for  services  rendered  in  the  administration  of 
justice  no  fee  can  be  demanded,  except  such  as  can  be  shewn 
to  have  a clear  legal  origin,  either  as  being  specifically 
allowed  in  some  act  of  parliament,  or  as  being  sanctioned 
by  some  court  or  officer  that  has  been  permitted  to  award  a. 
fee  for  the  service. 
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We  refer  on  that  point  to  Com.  Dig.  “ Extortion  ” A.  2, 
“ Officer  ” G.  15 ; to  Co.  Lit.  368,  2 Inst.  176,  208,  209 ; 
Graham  v.  Grill,  2 M.  & Sel.  294. 

There  have  indeed  been  cases  in  which  a right  to  fees 
has  been  supported  upon  evidence  of  such  long  and  general 
usage  as  was  considered  to  amount  to  proof  that  the  fee 
must  have  had  a legal  origin.  Nothing  of  that  kind  can  be 
advanced  in  this  case, 

We  are  of  opinion,  on  the  other  branch  of  the  case,  that 
the  fees  which  have  been  illegally  exacted  can  be  recovered 
back  in  an  action  for  money  had  and  received. — Dew  v. 
Parsons  (2  B.  & Al.  562),  Morgan  v.  Palmer  (2  B.  & C.  729,), 
Chitty  on  Contracts,  5th  Ed.  555. 

The  plaintiffs  are  entitled,  according  to  our  opinion,  to 
have  a verdict  entered  in  their  favour  for  £27  7s.  6d. 

Judgment  for  plaintiffs. 


Ebenezer  Wright  and  Eliza  Wright,  his  wife,  v. 
Francis  Wright. 

Will — Construction  of- — Estate  in  fee , or  during  widowhood. 

Under  the  following  will:  “ In  the  first  place,  my  will  is  that  my  beloved 
wife  shall  inherit  all  my  messuages  and  tenements,  situated  and  lying  in  the 
township  of  Colchester,  known  and  described  by  the  half  of  lot  No.  71,  and 
lot  No.  72,  containing  in  all  300  acres,  more  or  less,  with  the  appurtenances 
thereunto  belonging  ; also,  all  my  personal  estate,  goods  and  chattels,  of 
what  kind  and  nature  soever,  I give  and  bequeath  to  my  loving  wife  during 
her  widowhood  ; and  in  case  of  her  marriage  or  decease,  then  to  be  dis- 
posed of  and  equally  divided  between  my  sons  and  daughters,”  &c.,  (naming 
them).  To  my  son  J.  S.  I bequeath  100  acres  of  land  (describing  it). 
“ And  for  rhe  execution  hereof  I do  hereby  appoint  T.  M.  and  C.  S.  to  be 
my  executors  of  this  my  last  will  and  testament,  with  full  power  and  au- 
thority to  do  and  perform  every  thing  herein  mentioned.” 

The  will  bore  date  21st  of  August,  1818.  On  the  21st  of  September  follow- 
ing this  codicil  was  added  : 

“And  further,  it  is  my  will  that  my  youngest  daughter,  Eliza,  born  on  the 
23rd  of  August,  during  my  sickness,  should  equally  share  with  the  rest  of 
my  children  (naming  them)  ; and  in  case  of  the  death,  of  either  of  the  above 
named  children  before  the  estate  be  divided,  then  their  share  to  be  justly 
divided  between  the  survivors.” 

Held , that  the  widow  took  a fee  in  the  land  first  mentioned  : McLean , J., 
dissenting,  and  holding  that,  upon  the  construction  of  the  whole  will,  with 
the  codicil,  the  direction  for  a division  in  case  of  h<.  r marriage  or  decease 
should  be  applied  to  the  real  as  well  as  to  the  personal  property. 

Ejectment,  for  an  undivided  third  part  of  lot  No.  72,  in 
the  first  or  front  concession  of  Colchester. 

On  the  trial,  before  McLean , J.,  at  Sandwich,  it  was 
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admitted  that  John  Stockwell  died  seized  in  fee  of  the 
premises : that  he  made  his  last  will  and  testament  on  the 
21st  of  August,  1818,  and  on  the  21st  of  September  follow- 
ing made  a codicil  to  his  will,  and  that  he  died  soon  after. 

Three  of  the  devisees  named  in  the  will  were  still  living, 
Mary,  Lucinda,  and  Eliza.  Eliza  and  her  husband,  the  plain- 
tiffs, claimed  under  the  codicil  and  will  an  undivided  third 
part  of  the  lands. 

Francis  Wright,  the  defendant,  claimed  as  assignee  of 
Nancy  Stockwell,  the  widow  and  devisee  in  the  will  of  John 
Stockwell,  deceased,  under  a deed  made  in  1839.  He  also 
claimed  under  an  assignment  made  by  James  Stockwell,  heir 
at  law  of  John  Stockwell,  in  whom  it  was  alleged  the  remain- 
der vested,  if  the  widow  (now  dead)  had  not  an  estate  in  fee 
under  the  will. 

It  was  admitted  that  the  defendant  had  a deed  from  Mrs. 
Stockwell,  and  also  from  John  Stockwell,  the  heir  at  law, 
and  that  the  plaintiffs  could  only  recover  if  the  estate  under 
the  will  went  to  the  three  sisters. 

A verdict  was  taken  by  consent  for  the  defendant,  subject 
to  the  opinion  of  the  court ; and  a verdict  was  to  be  entered 
for  the  plaintiffs,  if  the  court  should  find  them  entitled  under 
the  will.  * 

The  will  of  John  Stockwell,  so  far  as  relates  to  the 
premises  in  question  and  other  real  estate  and  personal 
property,  was  as  follows : 

“ In  the  first  place,  my  will  is  that  my  beloved  wife, 
Nancy  Stockwell,  shall  inherit  all  my  messuages  or  tene- 
ments situate  and  lying  in  the  township  of  Colchester, 
known  and  described  by  the  half  of  lot  No.  71,  and  lot 
No.  72,  containing  in  all  three  hundred  acres  of  land, 
more  or  less,  with  the  appurtenances  thereunto  belong- 
ing; also  all  my  personal  estate,  goods  and  chattels,  of  what 
kind  and  nature  soever,  I give  and  bequeath  to  my  loving 
wife  Nancy  Stockwell,  during  her  widowhood ; and  in  case 
of  her  marriage  or  decease,  then  to  be  disposed  of  and 
equally  divided  between  my  sons  and  daughters,  James 
Stockwell,  Charles,  Sarah,  Hannah,  Mary,  Nelly,  Jane 
and  Lucinda;  to  my  son,  John  Stockwell,  junior,  I bequeath 
one  hundred  acres  of  land,  commencing  in  the  rear  of  thirty- 
six  acres  from  the  front  of  lot  No.  71,  from  the  east  and 
12  1 (>,  u.  c.  Q.  B. 
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west  lines,  be  the  same  more  or  less ; and,  lastly,  I do  be- 
queath to  my  sons  and  daughters,  Isaac  Stockwell,  William, 
Alexander,  Elizabeth  and  Nancy,  one  shilling  sterling  each. 

“ And  for  the  execution  hereof  I do  hereby  appoint  Theo- 
dor us  Milot  and  Charles  Stewart,  junior,  to  be  my  executors 
of  this  my  last  will  and  testament,  with  full  power  and 
authority  to  do  and  perform  everything  herein  mentioned. 
In  witness  whereof  I have  hereunto  set  my  hand  and  seal,  in 
the  township  of  Colchester,  this  twenty-first  day  of  August, 
one  thousand  eight  hundred  and  eighteen. 


His 


“ (Signed)  John  -f  Stockwell.  [L.S.] 


mark. 


“ Signed,  sealed  and  published,  in> 
the  presence  of 

“A.  McDonald,  y 

“ Timothy  Shaw, 

“ Louis  Visineaux.” 


“ And  further,  it  is  my  will  that  my  youngest  daughter, 
Eliza,  born  on  the  twenty-third  day  of  August,  during  my 
sickness,  should  equally  share  with  the  rest  of  my  children, 
viz.,  James,  Charles,  Sarah,  Hannah,  Mary,  Nelly,  Jane, 
and  Lucinda ; and  in  case  of  the  death  of  either  of  the  above 
named  children  before  the  estate  be  divided,  their  share  to 
be  justly  divided  between  the  survivors. 

“ In  witness  whereof  I have  hereunto  set  my  hand  and 
seal,  in  the  township  of  Colchester,  this  twenty-first  day  of 
September,  one  thousand  and  eight  hundred  and  eighteen. 

His 

“ (Signed)  John  -f  Stockwell.  [L.S.] 

mark. 

“Signed  and  sealed  in  presence  of 
“ A.  McDonald, 

“ Timothy  Shaw, 

“ Rudolf  Huffman.” 

O’Connor , obtained  a rule  nisi  to  enter  a verdict  for  the 
plaintiffs,  pursuant  to  leave  reserved. 

Bell  (of  Toronto)  and  Prince  shewed  cause,  citing  Doe 
El  lam  v.  Westley,  4 B.  & C.  667  ; Right  v.  Sidebotham, 
Dougl.  734;  Preston  on  Estates,  268;  Ridgeway  v.  Munkit- 
trick,  1 Dru.  & Warr.  84 ; Thomlinson  v.  Dighton,  Salk.  239. 

J.  Wilson , Q.  C.,  and  Blevins  supported  the  rule. 


Robinson,  C.  J. — My  opinion  on  this  will,  which  was 
made  in  1818,  is  that  it  gives  to  the  wife  of  the  testator 
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the  fee  in  the  land  devised,  and  all  the  personal  property, 
upon  his  wife’s  marriage  or  death,  to  and  among  his  children 
named  in  the  will. 

The  codicil  cannot  have  the  effect  of  cutting  down  the 
estate  of  the  widow  in  the  land  to  a life  estate ; for  all  that 
it  has  done  is  to  direct  that  her  daughter  Eliza  shall  share 
equally  with  her  other  children  named  in  the  property  which 
had  been  bequeathed  by  the  will  to  them,  and  beyond  all 
question  it  is  personalty  only  that  they  are  to  share  in  by 
the  will. 

I think  the  verdict  is  right  as  it  stands : that  is,  in  favour 
of  the  defendant,  who  claims  under  a deed  made  by  the  widow. 

It  seems  very  probable  that  the  testator  did  intend  real  as 
well  as  personal  estate  to  go  to  the  wife’s  children  after  her 
death  or  marriage,  but  I think  we  could  not  go  the  length  of 
giving  that  effect  to  it  without  making  a will  for  the  testator, 
which  in  many  cases  the  courts  have  disclaimed  a right  to  do* 

McLean,  J. — The  will  commences  by  stating  that  the 
testator,  John  Stockwell,  was,  at  the  time  it  bears  date* 
“ sick  in  body,  but  in  his  sound  sense  and,  mind  ; ” and  it 
proceeds  to  dispose  of  the  property  as  follows : “ In  the  first 
place,  my  will  is  that  my  beloved  wife,  Nancy  Stockwell, 
shall  innerit  all  my  messuages  or  tenements , situate  and  lying- 
in  the  township  of  Colchester,  known  and  described  by  the 
half  of  lot  No.  71,  and  lot  No.  72,  containing  in  all  three 
hundred  acres  of  land,  more  or  less,  with  the  appurtenances 
thereunto  belonging ; also,  all  my  personal  estate,  goods  and 
chattels,  of  what  kind  and  nature  soever,  I give  and  bequeath 
unto  my  loving  wife,  Nancy  Stockwell,  during  her  widow- 
hood ; and  in  case  of  her  marriage  or  decease,  then  to  be  dis- 
posed of  and  equally  divided  between  my  sons  and  daugh- 
ters, James  Stockwell,  Charles,  Sarah,  Hannah,  Mary,  Nelly, 
Jane  and  Lucinda.  To  my  son  John  Stockwell,  junior,  I 
bequeath  one  hundred  acres  of  land,  commencing  in  the  rear 
of  thirty-six  acres  from  the  front  of  lot  No.  71  from  the  east 
and  west  line,  be  the  same  more  or  less : and  lastly,  I do  be- 
queath to  my  sons  and  daughters,  Isaac  Stockwell,  William, 
Alexander,  Elizabeth  and  Nancy,  one  shilling  sterling  each. 
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And  for  the  execution  hereof  I do  appoint  Theodorus  Milot 
and  Charles  Stewart,  junior,  to  be  my  executors  of  this  my 
last  will  and  testament,  with  fall  power  and  authority  to  do 
and  preform  every  thing  herein  mentioned 

This  will  bears  date  the  21st  of  August,  1818,  and  pro- 
fesses to  be  executed  before  A.  McDonald,  Timothy  Shay, 
and  Louis  Yisineaux.  The  codicil  is  as  follows:  “And 

further,  it  is  my  will,  that  my  youngest  daughter,  Eliza, 
born  on  the  twenty-third  day  of  August,  during  my  sickness, 
should  equally  share  with  the  rest  of  my  children,  viz., 
James,  Charles,  Sarah,  Hannah,  Mary,  Nelly,  Jane  and 
Lucinda ; and  in  case  of  the  death  of  either  of  the  above 
named  children  before  the  estate  be  divided , their  share  to  be 
justly  divided  between  the  survivors .”  This  codicil  bears 

date  the  21st  day  of  September,  1818,  just  a month  after 
the  execution  of  the  will,  and  like  the  will  has  three  sub- 
scribing witnesses  to  its  execution,  two  of  whom  are  witnesses 
to  the  will. 

John  Stockwell,  the  testator,  died  soon  after  the  making 
of  the  codicil  providing  for  his  infant  daughter  Eliza,  and 
the  property  remained  in  the  possession  of  his  widow  from 
1818  till  1839,  about  twenty-one  years.  The  defendant  then 
obtained  a deed  from  her ; and  fearing  that  there  might  be 
some  question  as  to  the  validity  of  the  title  thus  obtained, 
he  also  procured  an  assignment  from  James  Stockwell,  the 
heir  at  law  of  the  testator,  as  well  as  of  his  mother. 

It  is,  I think,  clear  that  the  testator,  in  making  the 
codicil,  intended  to  make  some  provision  for  the  infant  born 
during  his  illness  after  the  date  of  the  will.  That  is  the 
sole  object  of  the  codicil,  except  to  declare  that  in  case  of 
the  death  of  either  of  his  other  children  with  whom  she  was 
to  share,  before  the  estate  was  divided , then  the  share  of  such 
one  must  be  justly  divided  between  the  survivors.  The 
estate , as  it  is  called  in  the  codicil,  could  not  be  divided  till 
after  the  death  or  marriage  of  the  widow,  as  the  intention  is 
manifest,  that  in  the  event  of  her  continuing  a widow  she 
should  be  entitled  to  enjoy  the  lands  and  personal  property 
during  her  life. 
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The  question  now  is,  what  estate  was  to  be  divided  in  the 
■event  of  her  death  or  marriage  ? Was  it  the  whole  property, 
real  or  personal,  or  was  it  merely  the  personal  estate  from 
which  a provision  was  to  be  made  for  his  children  ? The 
defendant  contends,  that  by  the  terms  used  in  the  will  the 
testator  gave  to  his  widow  an  estate  in  fee  in  the  lands  spe- 
cified ; if  so,  then  the  defendant  has  a good  title,  and  the 
verdict  is  right.  It  becomes  necessary  then  to  examine 
these  terms,  and  to  ascertain  from  the  whole  context  of  the 
will  whether  these  terms  must  be  taken  in  their  strict  legal 
acceptation,  or  whether  the  meaning  and  intention  of  the 
testator  do  not  appear  from  the  tenor  of  the  will  to  be  to 
make  a disposition  of  his  property  different  from  what  a 
rigid  legal  interpretation  might  seem  to  require.  It  is 
plain,  I think,  on  examining  the  language  used  in  the 
several  devises  and  bequests,  that  the  person  who  drew 
the  will  used  legal  terms,  the  import  and  meaning  of  which 
he  did  not  understand,  and  of  which  the  testator,  being  so 
illiterate  as  to  have  made  his  mark  to  his  will  and  codicil, 
must  in  all  probability  have  been  equally  ignorant.  If  it 
was  intended  by  the  testator  that  his  widow  should  take  an 
estate  in  fee  in  his  three  hundred  acres  of  land,  and  that  his 
son  John  should  take  the  same  estate  in  the  hundred  acres 
allotted  to  him,  it  is  strange  that  there  should  be  such  a 
variance  in  the  terms  used  for  the  purpose  of  granting  these 
several  estates.  With  respect  to  the  larger  and  more  valu- 
able portion  of  his  property  to  be  enjoyed  by  his  wife,  the 
testator  is  made  to  say,  “ My  will  is,  that  my  beloved  wife, 
Nancy  Stockwell,  shall  inherit  all  my  messuages  or  tene- 
ments, situate  and  lying  in  the  township  of  Colchester, 
known  and  described  as  half  of  lot  No.  71,  and  lot  No.  72, 
containing  in  all  three  hundred  acres  of  land,  more  or  less, 
with  the  appurtenances  thereunto  belonging.  In  the  devise 
to  his  son  John,  which  undoubtedly  was  intended  to  convey 
a fee,  the  language  is,  “ To  my  son  John  Stockwell  I bequeath 
one  hundred  acres  of  land,”  not  using  any  form  of  words  which 
could  shew  that  an  estate  of  inheritance  was  intended  to  be 
conveyed.  Then  in  the  devise  to  the  widow  he  expresses  his 
will  to  be  that  she  shall  inherit  all  his  messuages  or  tenements 
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in  the  township  of  Colchester.  It  is  clear  that  she  could  not 
inherit  his  lands  in  any  way,  and  that,  unless  devised  to  her, 
she  could  claim  no  interest  to  the  exclusion  of  her  children 

i 

except  her  dower.  She  did  not  therefore  inherit , but  she 
must  have  taken,  if  at  all,  as  a devisee  under  the  will ; and 
the  estate  which  she  took  must  depend  upon  the  construction 
of  the  whole  will,  and  not  merely  on  the  import  of  the  word 
inherit,  which  was  evidently  misapplied,  whatever  the  interest 
may  have  been  which  the  testator  intended  to  convey. 

Then  in  the  description  of  the  property  which  the  widow 
was  to  enjoy  under  the  will,  the  terms  messuages  or  tene- 
ments seem  to  have  been  considered  as  synonymous,  though 
the  former  merely  signifies  a house,  and  the  latter  is  an  ex- 
tensive term,  whereby  all  lands  and  inheritances  may  pass 
(Doe  Clements  v.  Collins,  2 T.  It.  488,  Co.  Lit.  6a.,.  1 Lev. 
188) ; but  the  subsequent  part  shewing  clearly  what  property 
was  intended  to  be  designated  as  the  testator’s  messuages  or 
tenements  which  the  widow  should  enjoy,  no  question  arises 
on  the  use  of  these  inappropriate  words,  and  I refer  to  them 
in  confirmation  of  my  remark,  that  in  drawing  the  will  legal 
terms  have  been  used,  of  the  import  or  meaning  of  which  the 
parties  must  have  been  wholly  ignorant. 

This  then  being  apparent  upon  the  face  of  the  will,  it 
appears  to  me  that  the  strict  legal  meaning  of  the  terms 
used  cannot  properly  be  given  to  them,  if,  from  the  whole 
tenor  of  the  will  and  the  codicil,  a different  interpretation 
appears  to  have  been  intended  by  the  testator. 

The  rule  is,  that  the  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  portions  of  the  will,  or  incon- 
sistent words,  it  is  clear  that  the  testator  meant  otherwise. — 
Doe  Wright  et  al.  v.  Jesson  et  al.  (5  M.  & S.  95),  same  case 
in  Error  (2  Bligh  1),  Fen  v.  Lowndes  (4  Burr.  2246),  Bad- 
deley  v.  Leppingwell  (3  Burr.  1533),  Hill  v.  Chapman  (1  Yes. 
Junr.  407).  Now  the  intention  of  the  testator  must  be  collected 
from  the  -yvhole  will  and  codicil,  on  a fair  and  reasonable  con- 
struction of  the  writing  itself.  Taking  this  then  as  the  guide 
in  questions  arising  as  to  the  true  interpretation  of  wills,  I 
find  that  in  this  case  the  testator,  after  expressing  his  will 
that  his  wife  should  inherit  his  three  hundred  acres  of  land. 
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proceeds  as  follows : “Also  all  my  personal  .estate,  goods 
and  chattels,  of  what  kind  and  nature  soever,  I give  and 
bequeath  to  my  loving  wife  Nancy  Stockwell,  during  her 
widowhood  At  the  end  of  this  disposition  of  the  personal 
estate,  goods  and  chattels,  there  is  precisely  the  same  punc- 
tuation or  stop,  a semicolon,  which  there  is  at  the  end  of  the 
disposition  relating  to  the  messuages  or  tenements ; and  the 
will,  in  a new  paragraph,  proceeds  thus,  “ And  in  case  of 
her  marriage  or  decease,  then  to  be  disposed  of  and  equally 
divided  between  my  sons  and  daughters,”  whose  names  are 
mentioned.  Now  it  appears  to  me  that  this  latter  clause, 
directing  a division  amongst  his  sons  and  daughters  upon 
the  death  or  marriage  of  the  widow,  applies  as  well  to  the 
devise  relating  to  the  real  estate  as  to  that  which  imme- 
diately precedes  it,  affecting  only  the  personal  property. 

There  is  certainly  nothing  to  shew  that  it  was  intended 
to  be  confined  to  the  goods  and  chattels.  The  punctuation 
is  the  same  at  the  end  of  each  paragraph  of  the  will,  and  it 
is  not  stated  what  shall  be  divided.  I confess,  under  these 
circumstances,  that  I cannot  perceive  why  the  division 
directed  to  be  made  amongst  certain  of  the  testator’s 
children  should  not  apply  as  well  to  the  lands  as  to  the 
personal  property.  It  is  true  that  the  testator,  in  reference 
to  the  land,  makes  use  of  words,  which  if  their  legal  signifi- 
cation must  be  given  to  them,  would  convey  a fee  to  the 
widow,  while  with  respect  to  goods  he  shows  very  clearly 
tfiat  the  widow  was  only  to  enjoy  them  during  her  widow- 
hood ; but  from  the  manifest  ignorance  which  appears  so 
plainly  in  every  part  of  the  will  in  the  use  of  legal  terms* 
and  the  apparent  absurdity  of  the  testator  directing  his 
personal  property  to  be  divided  amongst  his  children  on  the 
marriage  of  his  wife,  and  leaving  to  her  absolutely  a large 
and  valuable  landed  estate,  whether  she  continued  his  widow 
or  not,  I think  it  is  not  by  any  means  a strained  construc- 
tion to  consider  the  direction  for  the  division  of  the  pro- 
perty amongst  the  children  as  applying  to  the  real  as  well 
as  the  personal  property.  The  codicil  appears  to  me  strongly 
to  favour  that  construction.  It  gives  to  Eliza,  one  of  the 
plaintiffs,  equal  interest  in  the  property  given  by  the  will  to 
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the  testator’s  other  children ; and  it  provides  that  in  case  of 
the  death  of  either  of  those  with  whom  she  was  to  share 
before  the  division  of  the  estate,  the  portion  intended  for 
that  one  was  to  be  divided  amongst  the  survivors.  This 
does  not  refer  to  the  division  of  the  personal  estate  merely : 
it  is  the  whole  estate.  If  it  was  intended  to  apply  to  the 
personalty  only,  it  is  not  unreasonable  to  suppose  that  some 
mention  would  have  been  made  of  goods  and  chattels,  and 
that  a word  would  not  have  been  used  which  comprehends 
real  as  well  as  personal  property.  It  may  be  said  that  it 
refers  to  the  same  estate  which  was  willed  to  the  other 
members  of  the  family ; but  if  that  were  so,  then  another 
instance  is  afforded  of  the  use  of  a term  having  a well 
known  legal  signification  in  a sense  materially  different 
from  such  signification. 

Besides  these  grounds  for  the  construction  which  I have 
felt  obliged  to  place  upon  the  will,  the  power  specially  con- 
ferred upon  the  executors  seems  to  afford  an  additional 
argument.  After  naming  two  persons  to  be  his  executors, 
he  gives  them  “ full  power  and  authority  to  do  and  perform 
every  thing  therein  mentioned Now  the  power  of  the  exe- 
cutors to  carry  out  the  directions  of  the  will,  in  reference  to 
personal  property,  could  scarcely  have  been  unknown  to  the 
testator  and  the  person  who  wrote  the  will,  and  the  granting 
in  a particular  manner  full  power  to  do  and  perform  every 
thing  therein  mentioned,  seems  to  point  to  something  more 
than  the  mere  division  of  goods  and  chattels  on  the  death  ,or 
marriage  of  the  widow.  If  it  was  specifically  given  with  a 
view  to  the  division  of  real  estate,  as  I think  it  was,  it 
may  account  for  the  direction  in  the  codicil,  that  the  share 
of  any  of  the  children  who  might  die  before  the  division  of 
the  estate  should  he  justly  divided  between  the  survivors. 

The  view  which  I have  taken  of  the  fair  and  reasonable  con- 
struction of  the  will,  derives  certainly  additional  support  from 
the  consideration  of  theextreme  improbability  that  the  testator 
intended  to  give  to  his  widow,  to  the  exclusion  of  a large 
family  of  children,  all  his  real  estate  to  be  disposed  of  as 
she  might  think  proper,  and  not  depending  upon  her  con- 
tinuing his  widow,  while  at  the  same  time  he  limited  her 
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interest  in  his  goods  and  chattels  to  the  term  of  her  widow- 
hood. It  does  not  seem  reasonable  to  suppose  that  the 
goods  and  chattels  were  all  that  the  children  were  to  be 
entitled  to  after  their  mother’s  death,  and  in  my  opinion 
the  will  was  not  so  limited  in  its  terms  and  operation  as  to 
confine  their  interest  to  the  personal  property  alone.  I am 
aware  that  extraneous  matters,  and  mere  conjectures,  cannot 
be  allowed  to  have  any  influence  in  deciding  upon  the  con- 
struction of  a will  of  any  other  instrument  under  seal,  and 
I merely  refer  to  the  probabilities  of  what  was  the  testator’s 
intention  as  affording  strong  confirmation  of  the  opinion  I 
have  formed  as  to  the  construction  of  the  will  itself. 

To  shew  how  far  the  courts  will  go  to  give  effect  to  what 
appears  to  be  the  intention  of  a testator,  many  cases  might 
be  cited.  I will,  however,  only  refer  to  that  of  Molyneux 
v.  Rowe,  in  the  39th  volume  of  English  Law  and  Equity 
Reports.  A testator  by  his  will  gave  all  his  real  and 
personal  estate  to  trustees  for  the  benefit  of  his  grand- 
daughter . By  a codicil  he  gave  the  whole  of  his  estate , and 
all  his  household  goods,  &c.,  and  all  other  his  personal  pro- 
perty, free  from  legacy  duty,  to  his  servant ; and  he  declared 
that  he  ratified  and  confirmed  his  will  in  all  other  particu- 
lars thereof.  The  Vice  Chancellor  of  the  Duchy  of  Lancaster 
held  that  on  the  construction  of  the  whole  will  and  codicil 
the  real  estate  did  not  pass  under  the  codicil  ; and  upon 
appeal  the  same  was  affirmed  by  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner  dissenting,  considering  the  codicil  to 
operate  upon  the  real  estate. 

In  coming  to  the  conclusion  that  the  plaintiffs  are  entitled 
to  recover,  I confess  that  I have  done  so  with  a good  deal  of 
doubt  and  hesitation,  knowing  the  strong  view  to  the  con- 
trary which  is  entertained  by  my  brother  judges  ; but  as  I 
could  not  adopt  that  view  I have  felt  it  incumbent  upon  me 
to  express  my  own  opinion,  however  erroneous  it  may  be. 

Burns,  J.,  concurred  in  opinion  with  the  Chief  Justice. 

Rule  discharged. 


25 
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Fleming  v.  McNaughten. 

• 

Commissioner  for  taking  affidavits— Appointment  for  district — Continuation  of 
authority  in  counties — Chattel  mortgage — Disproportion  between  value  of 
goods  and  debt  secured. 

Held , affirming  Glick  v.  Davidson,  15  U.  C.  R.  591,  and  dissenting  from 
Carter  v.  Sullivan,  4 C.  P.  298,  that  a commissioner  appointed  in  1840 
for  the  district  of  Gore  and  Wellington,  might,  after  the  passing  of  12 
Vic.,  ch.  78,  and  14  & 15  Vic.,  ch.  5,  continue  to  take  affidavits  in  Galt, 
which  was  formerly  within  the  Gore  district. 

Where  the  debtor  mortgaged  all  his  personal  property  of  every  description, 
including  the  most  trifling  articles,  to  secure  a debt  very  small  in  pro- 
portion to  the  value  of  the  goods — Held,  that  although  no  evidence  of 
value  was  given,  and  the  bona  fides  of  the  debt  was  not  disputed,  it 
should  have  been  left  to  the  jury  to  say,  whether  these  circumstances 
were  not  sufficient  to  shew  that  the  deed  was  made  not  for  the  security 
of  the  assignee,  but  for  the  purposes  of  the  debtor,  and  to  shield  his  property 
from  other  creditors. 

Interpleader  issue,  to  try  whether  certain  goods  and 
chattels  were  the  property  of  one  James  H.  Williams  on  the 
1st  of  July,  1857. 

The  trial  took  place  at  Berlin,  before  Burns,  J.,  and|it 
was  admitted  that  the  execution  debtor,  Williams,  had  exe- 
cuted a chattel  mortgage  to  the  plaintiff  upon  the  goods  in 
his  possession,  dated  7th  of  June,  1857,  to  secure  the  pay- 
ment of  the  sum  of  £118  16s.  9d.  on  the  9th  of  June,  1858, 
and  that  the  affidavit  of  execution  and  the  debt  being  due 
was  duly  attached,  and  the  instrument  was  filed  in  the  office 
of  the  clerk  of  the  county  court  on  the  10th  of  June,  1857. 
No  attempt  was  made  to  impeach  the  debt  as  not  being  bona 
fide  due  to  the  plaintiff,  but  it  was  contended  that  in  law  no 
proper  affidavit  of  execution  or  of  the  debt  being  due,  was 
attached  to  the  instrument,  because  it  was  proved  that  the 
commissioner  before  whom  the  two  affidavits  were  made 
had  no  legal  authority  to  administer  the  oath. 

The  authority  under  which  the  commissioner  acted  was  a 
commission  signed4  by  the  Chief  Justice  of  this  court,  Mr. 
JusticeuMacaulay,and  Mr.  Justice  Jones, dated  5th  of  August, 
1840,  authorising  him  to  administer  oaths  for  the  district  of 
Gore  and  Wellington.  The  affidavits  were  sworn  before  the 
commissioner  at  Galt,  in  the  county  of  Waterloo,  on  the  9th 
of  June,  1857.  At  the  date  of  the  commission,  5th  of  August, 
1840,  Galt  was  in  the  district  of  Gore,  being  in  the  township 
of  Dumfries.  The  first  change  from  districts  into  counties 
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was  made  by  statute  12  Vie.,  ch.  78,  and  under  that  statute 
the  Gore  district  was  divided  into  the  counties  of  Wentworth 
and  Halton,  and  united  for  judicial  purposes,  and  the  district 
of  Wellington  was  made  the  county  of  Waterloo.  The  next 
change  was  made  by  statute  14  & 15  Vie.,  ch.  5 ; and  under 
that  act  North  Dumfries,  in  which  township  Galt  was  situated, 
was  attached  to  the  county  of  Waterloo,  and  the  whole  tract 
which  previously  composed  the  county  of  Waterloo  was  di- 
vided into  three  counties — namely,  Wellington,  Waterloo, 
and  Grey — the  town  of  Galt  being  in  the  county  of  Waterloo, 
and  the  three  being  united  for  judicial  purposes,  with  Wel- 
lington as  the  senior  county.  In  the  month  of  January,  1853, 
the  county  of  W aterloo  became  disunited  from  the  union  of 
counties  under  the  provisions  for  enabling  junior  connties 
to  separate  from  the  union  of  counties.  No  new  commis- 
sions for  administering  affidavits  were  issued,  but  the  com- 
missioner who  administered  the  oath  in  this  case,  with  others, 
acted  on  the  former  commissions. 

The  learned  judge  reserved  leave  to  the  defendant  to  move 
to  enter  a nonsuit,  or  a verdict  for  defendant,  if  the  commis- 
sioner was  not  legally  authorised  to  administer  the  oaths, 
and  directed  the  jury  to  find  a verdict  for  the  plaintiff. 

The  defendant’s  counsel  contended  that  it  was  a question 
of  fact  for  the  jury  to  say,  whether  the  deed  was  a fraudu- 
lent transfer  of  the  property  to  the  plaintiff,  notwithstanding 
it  was  made  to  secure  a bona  fide  debt  due  him,  because  the 
deed  purported  to  convey  and  transfer  not  only  farming 
stock  and  implements,  and  household  furniture,  but  also 
crops  then  in  the  ground,  such  as  wheat,  oats,  potatoes,  peas, 
and  other  crops,  and  yet  gave  the  debtor  a year  to  pay  the 
debt  in. 

The  learned  judge  declined  to  leave  the  question  to  the 
jury  as  one  of  fact  upon  the  language  used  in  the  deed,  and 
stated  that  he  did  not  see,  because  for  the  greater  security 
of  the  debt  to  the  plaintiff*  the  debtor  had  transferred  to  him 
crops  then  growing  in  the  ground,  and  with  respect  to  which 
he  must  perhaps  rely  upon  the  honesty  of  the  debtor,  if  the 
creditor  did  not  harvest  them  himself,  and  give  him  a year 
in  which  to  pay  the  debt,  it  followed  that  the  security  was 
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therefore  perilled,  and  in  danger  of  being  lost,  or  that  being 
so  it  was  per  se  a fraudulent  transfer;  and  that  the  construc- 
tion of  the  instrument,  and  the  deductions  to  be  drawn  from 
the  language,  were  matters  for  the  court,  and  not  for  the 
jury  ; and  that,  in  the  absence  of  any  evidence  to  impeach 
the  validity  of  the  debt  due,  but  it  being  admitted  that  it  was 
due,  or  any  evidence  to  shew  the  value  of  the  property  con- 
veyed, or  prove  that  it  was  dealt  with  by  the  debtor  in  the 
mean  time,  he  did  not  see  what  question  of  fact  was  involved 
beyond  the  construction  to  be  placed  upon  the  deed. 

Freeman , Q.  C.,  during  last  term,  obtained  a rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a verdict 
entered  for  defendant,  pursuant  to  the  leave  reserved,  or  why 
there  should  not  be  a new  trial  on  the  ground  of  misdirec- 
tion. He  cited  McWhirter  v.  Corbett  et  al.,  4 C.  P.  203  ; 
Carter  v.  Sullivan  et  al.,  Ib.  298. 

M.  C.  Cameron  shewed  cause,  citing  DeForrest  et  al.  v. 
Bunnell,  15  U.  C.  It.  370;  Glick  v.  Davidson.  Ib.  591. 

Robinson,  C.  J. — As  to  the  legal  exception  taken  to  the 
authority  of  the  commissioner  to  administer  the  affidavits,  it 
would  be  sufficient,  as  I suppose,  in  the  lirst  instance  to  shew 
that  the  person  who  administered  the  oath  was  in  the  usual 
exercise  of  the  office  of  commissioner,  without  giving  evi- 
dence of  his  appointment.  That  would  be  the  course,  if  the 
person  making  the  affidavit  were  indicted  upon  it  for  perjury, 
but  still  it  would  be  open  to  the  defendant  on  such  a trial  to 
shew  that  in  fact  the  person  who  acted  as  commissioner  had 
not  authority,  either  generally  or  in  the  particular  case ; and 
therefore  I conclude  that  it  was  open  to  the  defendant  in  this 
case  to  prove  that  the  oath  was  not  lawfully  administered, 
because  the  person  who  acted  in  the  matter  had  not  in  fact 
proper  authority.  The  statute  in  force  when  this  affidavit 
was  sworn  required  that  the  oath  should  be  administered  by 
a commissioner  of  the  Queen’s  Bench  or  Common  Pleas,  not 
adding  “ for  the  county  in  which  the  affidavit  shall  be  sworn.” 
The  last  statute,  which  however  had  not  then  been  passed 
(20  Vic.,  ch.  3,  sec.  3),  does  not  leave  room,  I think,  for 
such  an  objection  as  was  taken  in  this  case,  for.it  directs 
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that  the  affidavits  required  by  that  act  shall  be  taken  and 
administered  “ by  any  judge  or  commissioner  of  the  Courts 
of  Queen’s  Bench  or  Common  Pleas,  or  Justice  of  the  Peace 
in  Upper  Canada .”  I am  not  quite  clear  that  the  former 
statute,  12  Vic.,  ch.  74,  might  not  be  held  to  mean  the  same 
thing  in  effect,  for  there  are  no  restrictive  words,  and  there 
are  some  acts  merely  ministerial  which  may  be  done  by 
public  officers  wherever  they  may  happen  to  bo. 

Without  determining  at  present  whether  this  is  or  is  not 
one  of  such  acts,  we  seem  to  have  in  effect  determined  this 
case  by  our  judgment  given  in  Glick  v.  Davidson  (15  U.  C. 
It.  591).  In  the  case  of  Carter  v.  Sullivan  (4  C.  P.  298)  the 
Court  of  Common  Pleas  appear  to  have  given  an  opinion 
unfavourable  to  the  authority  of  the  commissioner,  under 
similar  circumstances.  The  question,  however,  is  not  much 
gone  into,  and  the  learned  Chief  Justice  of  that  court,  who 
alone  gave  the  judgment  of  the  court,  merely  stated,  after 
citing  the  different  clauses  of  the  statutes  upon  which  the 
question  turned,  that  he  found  ho  sufficient  authority  for 
holding  the  authority  of  the  commissioners  (to  take  bail)  in 
that  case  as  extended  to  or  continuing  in  the  county  of 
Brant  after  its  separation. 

Whether  it  was  a continuing  authority  or  not,  after  the 
new  organization  of  territory,  depended  on  the  intention  and 
effect  of  the  statute  cited  in  that  judgment,  and  in  the  case 
of  Glick  v.  Davidson  in  this  court.  I infer  from  the  argu- 
ment of  counsel  in  Carter  v.  Sullivan,  that  the  reason  why 
the  authority  of  the  commissioner  was  supposed  not  to  be  a 
continuing  authority  after  the  new  arrangement,  was  that 
he  was  not  a county  officer,  but  an  officer  appointed  by  a 
court ; but  I do  not  think  the  37th  clause  of  12  Vic , ch.  78, 
should  receive  so  limited  a construction.  A commissioner 
for  taking  bail  and  administering  oaths  is  certainly  a person 
“ holding  office,  and  bearing  lawful  authority.”  And  when 
we  consider  that  the  legislature  made  no  other  provision  on 
the  subject,  and  that  they  could  not  have  intended  to  leave 
the  want  wholly  unprovided  for,  which  would  have  occasioned 
great  injury  and  inconvenience  to  the  public,  we  are  bound, 

I think,  to  hold  that  the  effect  of  the  18th  and  37th  clauses 
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of  the  12  Vic.,  ch.  78,  and  of  14  & 15  Vic.,  ch.  5,  sec.  3, 
was  to  continue  the  authority  of  the  commissioner  in  this 
case  to  act  within  that  part  of  the  former  district  of* Gore 
within  which  he  resided,  and  for  which  he  was  authorised 
to  Act  while  it  formed  part  of  the  district  of  Gore. 

Upon  the  other  ground  on  which  a new  trial  has  been 
moved,  the  learned  judge  seems  to  have  understood  the 
defendant’s  counsel  to  contend  that  upon  the  very  face  of 
the  assignment  there  was  fraud  apparent,  without  the  aid  of 
extrinsic  evidence;  but  that  perhaps  was  not  what  the  learned 
counsel  meant,  for  I can  perceive  nothing  in  the  nature  of 
the  arrangement  made  by  the  deed  that  affords  any  inference 
of  fraud : I mean  as  to  the  disposition  of  the  property,  or 
the  occasion  of  making  it,  or  on  account  of  any  reservation 
contained  in  it.  The  good  faith  of  the  assignment  was  not 
disputed,  so  far  as  the  existence  of  the  debt  was  concerned, 
which  it  secured  ; on  the  contrary,  it  was  conceded.  But 
what  the  defendant’s  counsel,  I have  no  doubt,  intended  to 
urge  was,thatthere  was  roomgiven  for  suspicion  in  thecircum- 
stance  of  an  apparent  disproportion  between  the  value  of  the 
property  assigned  and  the  debt  to  be  secured,  and  that  it  was 
also  a suspicious  circumstance  that  the  debtor  seemed  careful 
to  embrace  every  thing  he  possessed,  whether  of  much  or 
little  value  : things  the  most  trifling,  hut  at  the  same  time 
indispensable  for  family  use ; his  adding  the  tools  of  the 
trade  and  every  article  of  household  furniture,  and  ending, 
after  a most  particular  enumeration,  with  the  general  words 
“ and  other  miscellaneous  articles  on  the  premises,  including 
barrels  and  boxes,  with  contents,  in  the  barn.”  I confess  I 
should  have  been  much  inclined,  sitting  as  a juryman  on 
such  a case,  to  look  with  suspicion  upon  the  assignment,  and 
to  ask  whether  it  had  not  another  object  in  view  beyond  the 
merely  securing  the  £119  : namely,  to  make  that  debt  the 
pretence  for  sweeping  every  thing  out  of  the  reach  of  an 
expected  execution,  or  to  prepare  the  way  for  contracting 
new  debts  without  running  the  risk  of  being  obliged  to  pay 
them.  Still,  all  that  was  a question  for  the  jury,  I think, 
rather  than  the  court,  and  as  the  defendant  called  no  wit- 
nesses to  prove  the  value  of  the  goods  assigned,  there'  was 
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no  evidence  given  to  the  jury  upon  the  subject  of  value  ; but 
still  it  would  have  been  proper,  I think,  to  call  the  attention 
of  the  jury  to  the  grounds  of  suspicion,  and  let  them  pro- 
nounce upon  them.  The  horses  and  growing  crops,  with  a 
few  other  principal  articles,  might  have  been  enough,  I 
should  have  thought,  without  the  household  furniture,  to 
secure  the  debt.  Not  that  it  is  fraudulent  to  take  a mort- 
gage on  property  much  more  than  sufficient  to  cover  the 
debt,  for  it  is  done  every  day,  and  no  such  imputation  is  sug- 
gested by  it;  but  it  is  a circumstance,  when  joined  with  others, 
which  may  produce  a strong  conviction  that  the  object  was 
to  make  the  debt  a cover  for  protecting  every  thing,  not  for 
the  sake  of  the  creditor  intended  to  be  secured,  but  for  the 
convenience  of  the  debtor.  And  it  can  never  be  held  that  a 
debtor  can  be  allowed  to  make  a debt  of  £20,  for  instance, 
the  means  of  covering  £500  WDrth  of  property,  every  article 
he  may  happen  to  have,  from  his  other  creditors  for  any 
time  he  may  think  proper. 

In  my  opinion,  when  we  look  at  this  assignment,  and  con- 
sider it  with  more  attention  than  can  always  be  given  to  a 
document  during  a trial,  we  must  be  satisfied  that  there  was 
strong  ground  for  putting  it  to  the  jury  as  a question  fit  for 
them  to  determine,  whether  upon  the  face  of  the  instrument, 
with  the  knowledge  which  they  may  be  supposed  to  have  of 
the  value  of  such  articles  as  are  named,  and  accompanying 
it  with  the  amount  of  the  debt,  they  were  not  satisfied  that 
there  must  have  been  a secret  understanding  between  these 
parties  that  the  instrument  was  intended  to  be  made  use  of 
for  protecting  the  debtor’s  goods  against  other  creditors,  not 
for  the  security  of  the  assignee,  but  for  the  purposes  of  the 
debtor  himself,  as  far  as  regarded  a large  portion  of  the 
goods  covered  by  the  assignment,  if  not  the  whole.  It  does 
not  seem  in  the  slightest  degree  probable  that  any  creditor 
having  a debt  of  £ i 19  only  due  to  him,  would  desire  to  have 
a mortgage  upon  a rocking-chair  and  books,  and  empty  boxes 
and  barrels,  and  every  article  of  household  furniture,  besides 
having  specifically  mortgaged  to  him  a pair  of  horses  and  a 
quantity  of  other  stock,  carriages,  harness,  &c.,  and  from 
twelve  to  fifteen  acres  of  growing  crops  a few  weeks  before 
they  would  be  ready  for  harvest. 
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What  is  said  by  the  court  in  the  case  of  Benton  v.  Thorn- 
hill (2  Marsh.  429,)  and  in  Twyne’scase  (3  Co.  81,  a),  shews 
that  in  this  case  it  would  have  been  proper  to  submit  the 
consideration  which  I have  mentioned  to  the  jury. 

There  should  therefore,  I think,  be  a new  trial,  with  costs 
to  abide  the  event. 

Burns,  J. — With  respect  to  the  point  which  was  reserved 
to  the  defendant  at  the  trial,  upon  which  to  move  to  enter 
a verdict  in  his  favor — that  is,  whether  the  person  who  ad- 
ministered the  oaths  as  to  the  validity  of  the  debt  and  the 
due  execution  of  the  mortgage  had  any  authority  to  admin- 
ister those  affidavits — I am  of  opinion  he  had  such  author- 
ity. Mr.  McCrume  held  a commission  which  gave  him  au- 
thority to  administer  affidavits  in  the  districts  of  Gore  and 
Wellington  respectively.  The  37th  section  of  12  Vic.,  ch. 
78,  enacts,  that  “ Her  Majesty’s  justices  of  the  peace,  and 
other  persons  holding  commission  or  office,  or  bearing  lawful 
authority  in  the  different  districts  in  Upper  Canada  from 
which  judicial  and  other  proceedings  are  by  this  act  trans- 
ferred to  the  several  counties  and  unions  of  counties  in  the 
same,  as  set  forth  in  the  schedule,  shall  continue  to  hold,  en- 
joy and  exercise  the  like  commission,  office,  authority,  power 
and  jurisdiction,  &c.,  to  all  intents  and  purposes  whatso- 
ever,  as  if  their  respective  commissions  or  other  authorities 
were  expressed  to  be  for  such  county  or  union  of  counties, 
instead  of  for  such  district  respectively.”  Now,  although 
it  may  be  argued  that  the  words  commission,  and  office,  as 
used  in  the  act,  must  be  construed  to  mean  a commission  or 
office  held  under  the  great  seal,  or  an  appointment  from  the 
Sovereign,  as  distinguished  from  a commission  from  the 
judges  of  the  different  courts  for  taking  affidavits,  yet  there 
are  the  words  also,  persons  bearing  lawful  authority.  I 
think  it  cannot  be  questioned  that  at  the  time  the  act  12  Vic., 
ch.  78,  was  passed  Mr.  McCrume  was  a person  bearing  lawful 
authority  within  the  districts  of  Gore  and  Wellington,  for  he 
held  an  authority  from  the  judges  of  the  Court  of  Queen’s 
Bench  to  administer  affidavits  by  a commission  signed  by 
the  judges,  and  which  commission  was  itself  authorised  by 
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act  of  parliament.  It  must  be,  either  that  the  legislature 
intended,  immediately  upon  the  act  12  Vic.,  ch.  78,  coming 
into  operation,  that  all  commissioners  for  taking  affidavits 
should,  cease  to  have  any  authority  to  administer  affidavits 
without  new  commissions  taken  out  for  the  counties,  or  that 
words  not  comprehensive  enough  to  preserve  the  authority 
have  been  used.  I cannot  imagine  the  first  proposition 
can  be  maintained,  namely,  that  the  legislature,  by 
dividing  the  districts  which  had  formerly  existed  into 
counties  and  unions  of  counties,  did  so  with  any  intention 
of  thereby  avoiding  the  authority  of  commissioners  taking 
affidavits  in  the  course  of  legal  matters  and  proceedings. 
Then  it  appears  to  me  the  words  are  large  enough  to 
shew  that  the  authority  of  all  bearing  lawful  authority  was 
preserved.  The  judge  of  the  county  court,  the  sheriff,  and 
other  officers,  certainly  diet  not  require  new  commissions, 
and  though  such  persons  came  under  the  words,  “ holding 
commission  or  office,”  yet  the  other  words  are  much  wider 
and  embrace  many  others,  namely,  “ persons  bearing  lawful 
authority.”  It  appears  to  me  that  after  the  12  Vic.,  ch.  78, 
came  into  operation  Mr.  McCrume’s  authority  extended  to 
take  affidavits  for  the  united  counties  of  Wentworth  and 
Halton,  which  had  composed  the  Gore  district,  and  were 
united  for  judicial  purposes,  and  to  the  county  of  Waterloo, 
which  composed  the  district  of  Wellington.  The  next  change 
made  was  that  of  erecting  the  county  of  Waterloo  into  three 
counties,  namely,  Wellington,  Waterloo  and  Grey,  with 
Wellington  as  the  senior  county ; and  in  this  change  North 
Dumfries,  in  which  Mr.  McCrume  lived,  was  annexed  to  the 
county  of  Waterloo.  The  third  section  of  the  act  making 
this  change,  14  & 15  Vic.,  ch.  5,  enacts  that  the  provisions 
of  the  37  th  section  shall  apply  to  changes  made  by  the  sub- 
sequent act.  If  Mr.  McCrume’s  authority  had  been  confined 
to  the  district  of  Gore,  then  possibly  it  might  have  been  a 
question,  when  North  Dumphries  was  attached  to  the  county 
of  Waterloo,  whether  his  authority  extended  over  the  whole 
of  that  county,  or  of  the  united  counties  of  Wellington, 
Waterloo  and  Grey,  or  only  over  North  Dumphries,  which 
had  been  detached  from  Wentworth  and  added  to  Waterloo; 
but  that  consideration  is  out  of  the  question,  for  he  held 
26  XVI.,  u.c.  Q.B. 
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authority  by  his  commission,  to  administer  affidavits  in  both 
territorial  divisions,  and  it  mattered  not  to  which  his  place 
of  residence  was  attached.  Waterloo  was  authorised  to 
dissolve  the  union,  and  subsequently  did  so ; and  the 
question  therefore  is  simply  this,  whether  Mr.  McCrume 
retained  his  authority  to  administer  affidavits  within  the 
county  of  Waterloo,  in  which  he  resided,  without  asking 
the  judges  of  the  superior  courts  to  grant  anew  commission. 

I have  attentively  considered  the  case  of  Carter  v.  Sullivan 
(4  C.  P.  298)  on  the  construction  of  those  statutes,  but  con- 
fess my  inability  to  take  the  view  adopted  in  that  case.  No 
reasons  are  given  why  it  should  be  held  that  the  legislature, 
by  the  alteration  of  the  territorial  divisions  of  Upper  Can- 
ada, either  intended  to  destroy  the  authority  of  commission- 
ers to  take  affidavits,  or  have  not  used  sufficiently  compre- 
hensive words  to  preserve  the  authority.  It  appears  to  me 
that  Mr.  McCrume’s  authority  was  preserved  throughout 
these  different  changes. 

Upon  the  other  branch  of  the  case,  I must  admit  I should 
not  have  recommended  the  jury  to  find  a verdict  for 
the  plaintiff.  The  reason  I fell  into  this  error  was  that 
the  parties  came  to  court  simply  upon  the  question  whether 
the  commissioner  had  authority  to  administer  the  affidavits 
or  not.  The  bona  fides  of  the  debt  due  the  plaintiff  was  not 
questioned:  it  was  admitted.  No  evidence  was  given  to 
shew  that  the  mortgagor  had  parted  with  all  his  property, 
or  what  the  value  of  it  might  be  with  respect  to  the 
amount  of  the  debt  due  the  plaintiff,  so  as  to  raise  any 
inference  unfavorable  to  the  validity  of  the  transfer  as  a 
bona  fide  transaction.  The  defendant’s  counsel,  in  address- 
ing the  jury,  took  up  the  subject  on  the  terms  contained  in 
the  deed  about  assigning  growing  crops,  and  argued  that 
fraud  was  to  be  inferred  from  that,  and  also  from  the  fact  of 
postponing  the  payment  of  the  debt  for  a year.  He  con- 
tended afterwards  that  the  jury  should  be  told  these  were 
badges  of  fraud,  and  might  be  looked  at  to  vitiate  the  deed. 
I remarked  to  the  jury,  that  I could  not  infer  any  fraud  from 
the  terms  of  the  deed,  and  I could  not  tell  them  so  as  a 
matter  of  construction.  So  far  I think  the  direction  was 
quite  right,  and  is  in  accordance  with  what  is  said  in  the 
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cases  of  Benton  v.  Thornhill  (7  Taunt.  149,  2 Marsh.  427), 
and  Martindale  v.  Booth  (3  B.  & Ad.  498).  Now  although 
there  was  no  evidence  impeaching  the  debt  due,  nor  to  shew 
the  value  of  the  property  assigned,  nor  that  it  was  all  the  man 
had,  still  it  was  a question  of  fact,  whether  the  creditor  had 
made  use  of  a bona  fide  debt  to  shield  his  debtor:  that  is,  that 
notwithstanding  his  debt,  the  assignment  was  for  the  benefit 
of  the  debtor ; and  that  question  should  be  submitted  to  the 
jury.  Although  we  have  no  doubt  how  the  jury  would  have 
found  in  the  absence  of  all  evidence  on  the  subject,  still  I 
should  not  have  recommended  them  to  find  for  the  plaintiff, 
but  should  have  asked  them  their  opinion,  whether  the  deed, 
though  made  to  secure  a bona  fide  demand,  was  or  not  made 
to  shield  the  debtor. 

McLean,  J.,  concurred. 

Buie  absolute  for  new  trial, 
costs  to  abide  the  event. 


BALKWELL  ET  AL.V.  BEDDOME. 

Assignment — Unfairness  of  trusts — Property  assigned  out  of  proportion  to  the 
debts  proved — Affidavit  of  bona  fides — Description  of  goods — 12  Vic.  ch.  74, 
13  <k  14  Vic.,  ch.  62. 

A debtor,  by  deed,  reciting  that  he  had  become  embarrassed  by  indorsing  and 
as  security  for  others,  assigned  all  his  property,  both  real  and  personal, 
including  land  worth  about  £ 1500,  in  trust  to  pay,  first,  the  parties  named 
in  a schedule  annexed,  being  those  to  whom  he  had  become  indebted  on 
his  own  account,  whose  claim  did  not  exceed  £110;  and,  secondly,  the 
other  creditors  who  should  execute  the  assignment.  There  was  no  evi- 
dence of  more  than  a few  trifling  debts,  amounting  to  about  £150. 

Held,  that  there  was  nothing  in  the  nature  of  the  trusts  created  for  which 
the  deed  could  be  held  void  in  law  ; but  the  jury  having  found  in  favour 
of  the  assignment,  the  court  granted  a new  trial,  considering  that  there 
was  much  grounds  for  suspecting  that  the  few  direct  claims  had  been  made 
a pretence  for  tying  up  all  the  debtor’s  property,  and  defeating  other 
creditors. 

Held,  also,  that  the  affidavit  of  bona  fides,  made  (before  the  20  Vic.,  ch.  3) 
by  one  of  the  assignees  was  sufficient ; and  that  the  assignment  was  not 
avoided  by  a delay  of  eight  days  in  registering  it. 

Held,  also,  that  the  description  of  the  goods  assigned,  set  out  below,  was 
sufficient. 

Interpleader  issue.  At  the  trial,  at  London,  before 
McLean,  J.,  it  appeared  that  the  goods  had  been  seized  by 
the  sheriff  of  Middlesex,  under  a writ  of  fi.  fa.  from  the 
Queen’s  Bench,  issued  on  the  24th  July,  1857,  in  the 
suit  of  Beddome  (now  defendant)  against  John  McKenzie, 
Donald  McKenzie,  and  William  McMillan. 
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The  plaintiffs  claimed  them  under  an  assignment  made  to 
them  by  McMillan,  one  of  the  defendants  named  in  the  exe- 
cution, on  the  30th  July,  1857. 

This  deed  recited  that  McMillan  had  become  embarrassed 
by  indorsing  and  becoming  security  for  others,  and  being 
unable  to  pay  all  the  demands  which  had  thus  accrued 
against  him,  he  was  desirous  of  making  a fair  and  equitable 
distribution  of  his  property  among  his  creditors,  preferring 
those  of  them  to  whom  he  had  become  indebted  on  his  own 
account.  And  in  consideration  of  the  premises,  and  of  five 
shillings  paid  to  him  by  these  plaintiffs,  he  assigned  to  them 
certain  real  estate  specified  in  the  deed,  and  all  his  goods, 
chattels,  merchandize,  bills,  bonds,  notes,  book- accounts, 
claims,  and  choses  in  action,  judgments,  evidences  of  debt, 
and  property  of  every  kind,  and  more  particularly  enume- 
rated in  a schedule  annexed  to  the  deed ; to  hold  upon 
certain  trusts  : that  is  to  say,  to  take  possession  of  all  the 
real  estate,  property  and  effects  so  assigned,  and  sell  or 
dispose  of  the  same,  as  to  them  might  appear  best ; and  from 
the  proceeds  to  pay — 1st.  The  charges  attending  the  trust ; 
2ndly.  To  pay  the  parties  named  in  a schedule  annexed  their 
respective  claims  as  therein  stated,  without  privilege  among 
themselves.  There  were  five  creditors  named  in  the  schedule, 
whose  debts  as-  set  down  did  not  exceed  in  all  £110,  the 
largest  being  a debt  of  £50  to  William  Balkwell,  the  plain- 
tiff. 3rdly.  To  pay  the  debts  due  to  the  parties  respecti  vely, 
who  should  become  parties  of  the  third  part  to  the  said  as- 
signment ; and,  lastly,  to  pay  the  surplus,  if  any,  to  the 
said  McMillan. 

The  schedule  of  personal  property  assigned  was  in  these 
words : “ All  the  horses,  mares,  cows,  heifers,  calves,  sheep, 
lambs,  pigs,  waggons,  buggy,  harness,  farming  utensils,  hay, 
household  furniture,  books,  and  every  other  article  or  thing, 
on  or  about  the  south  half  of  lot  No.  24  in  the  third  conces- 
sion of  the  township  of  London. 

The  affidavit  of  Balkwell  stated,  in  the  usual  form,  that 
the  assignment  was  made  bona  fide,  and  for  good  considera- 
tion, being  for  the  sum  of  fifty  pounds  due  and  owing  to  him 
by  the  said  William  McMillan,  and  also  in  order  to  enable 
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him  and  the  said  Alexander  McKenzie  to  liquidate  the 
various  claims  of  the  creditors  of  the  said  McMillan,  as  in 
the  said  assignment  or  bill  of  sale  set  forth  ; and  also  that 
the  assignment  was  not  made  for  the  purpose  of  holding,  or 
enabling  the  deponent  and  the  said  Alexander  McKenzie  to 
hold  the  goods,  &c.,  against  the  creditors  of  the  said  William 
McMillan. 

It  was  objected,  that  the  assignment  could  not  prevail 
because  the  affidavit  required  by  the  statute  was  made  by 
only  one  of  the  assignees — namely,  Balkwell, — and  did  not 
set  forth  the  consideration  ; and  that  the  property  was  not 
sufficiently  described  to  admit  of  its  being  identified.  The 
assignment  was  filed  with  the  county  registrar  on  the  21st 
of  July,  eight  days  after  it  was  executed ; and  it  was  also 
urged  that  this  delay  in  registry  must  avoid  the  instrument. 

Leave  was  reserved  to  move  for  a nonsuit ; and  upon  the 
evidence  the  jury  found  for  the  plaintiffs,  the  claimants. 

John  Wilson , Q.  C.,  obtained  a rule  nisi  to  enter  a non- 
suit, pursuant  to  leave  reserved.  He  cited  Boss  v.  Conger, 
14  IJ.  C.  It.  525. 

Connor,  Q.  C.,  shewed  cause,  and  cited  Baldwin  v.  Benjamin, 
16  U.  C.  It.  52  ; Olmstead  et  al.  v.  Smith,  15  U.  C.  It.  421. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  evidence,  and  examined  the  as- 
signment executed  by  McMillan,  which  assignment  does  not 
come  under  the  statute  of  last  session  respecting  chattel 
mortgages,  20  Yic.,  ch.  3,  having  been  made  before  the  ac^ 
came  into  force. 

With  regard  to  some  legal  objections  taken  to  that  assign- 
ment, we  are  of  opinion  that  it  was  sufficient  that  one  of  the 
assignees  made  the  affidavit  of  bona  jides,  required  by  the 
then  exiting  statutes.  There  is  no  direction  in  those 
statutes  that  all  the  assignees  or  mortgagees  should  make 
the  affidavit,  and  we  think  it  would  not  be  a reasonable 
construction  of  the  statute. 

W e are  of  opinion  that  the  acceptance  of  the  trust  by  one 
of  the  assignees  was  sufficient,  and  indeed  the  defendant’s 
counsel  gave  up  any  objection  on  that  point. 
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The  assignment  was  registered  before  the  execution  came 
to  the  sheriff,  though  not  till  after  it  had  issued,  so  it  was  in 
time,  unless  it  should  be  held  void  because  it  remained  for 
eight  days  unregistered.  We  think  we  should  not  be  war- 
ranted in  so  holding,  for  the  former  statutes  gave  no  direc- 
tions, as  the  late  act  does,  in  regard  to  the  time  within 
which  mortgages  or  assignments  must  be  registered,  but 
merely  that  they  must  be  entered  with  the  county  clerk,  not 
saying  (as  in  regard  to  the  change  of  possession  when  there 
is  no  registry)  that  it  must  take  place  immediately,  nor  any 
expression  to  that  effect.  So  long  then  as  no  one  has 
acquired  a subsequent  right,  which  should  prevail  by  reason 
of  the  non-registry  before  such  right  was  acquired,  we 
should  not  be  borne  out  bv  the  act  in  declaring  the  assigm- 
ment  void  for  non-registry.  That  at  least  is  our  present 
conclusion.  The  new  statute  will  leave  no  room  for  such 
a question. 

As  to  the  alleged  insufficiency  in  the  description  of  the 
goods,  we  must  take  that  as  at  common  law,  and  we  think 
we  cannot  hold  the  assignment  void  on  that  exception. 
There  is  a great  deal  on  which  it  can  clearly  operate,  and 
what  it  was  meant  to  pass  is  plainly  enough  expressed,  so 
far  as  the  requisitions  of  common  law  go. 

It  has  been  argued  that  the  deed  should  be  held  void,  on 
account  of  the  disposition  which  it  makes  of  the  proceeds  : 
in  other  words,  the  unfairness  of  the  trusts  it  creates.  That 
however  does  not,  considering  the  nature  of  the  objections, 
supply  ground  for  a court  of  law  holding  the  assignment 
wholly  void,  whatever  might  be  the  case  if  we  had  bankrupt 
laws  in  force  here. 

The  cases  of  Estwick  v.  Caillaud  (5  T.  R.  420)  and  Nunn 
v.  Wilsmore  (8  T.  R.  521)  are  strong  authorities  against  our 
holding  the  assignment  void  on  the  face  of  it,  on  account  of 
the  nature  of  the  trusts,  for  when  McMillan  made  it  he  could 
have  paid  all  or  any  of  his  creditors  with  his  goods  on  any 
plan  he  pleased,  or  could  have  sold  them,  and  paid  such  of 
them  as  he  chose  to  prefer.  If  the  trusts  were  objectionable 
on  any  ground  that  would  entitle  other  creditors  to  seek 
remedy  in  equity,  that  would  be  their  course  ; but  what  the 
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defendant  refers  to  in  the  objection  I am  now  speaking  of 
could  be  made  no  more  of  in  a court  of  law  than  by  urging  it 
upon  the  consideration  of  the  jury,  as  one  argument,  among 
others,  to  shew  the  want  of  honest  intention. 

But  upon  the  evidence  generally  we  do  think  it  right  that 
the  opinion  of  another  jury  should  be  taken  on  the  bona  jides 
of  this  assignment,  it  is  open  to  great  suspicion  on  many 
grounds.  There  is  no  evidence  of  more  than  a few  trifling 
debts,  amounting  in  ail  to  about  £150,  and  yet  McMillan  has 
tied  up  all  his  property,  including  land  sworn  to  be  worth 
about  £1,500,  besides  a great  deal  of  personal  property.  It 
really  has  strongly  the  appearance  of  being  a contrivance  to 
put  every  thing  out  of  the  reach  of  thosn  creditors  who  be- 
came so  by  holding  McMillan’s  indorsement  as  surety  for 
others. 

We  might  not  complain  of  him  for  being  willing  to  prefer 
those  creditors  to  whom  he  became  otherwise  indebted,  for 
goods  furnished  to  himself,  or  otherwise ; but  while  there  is 
no  good  reason  why  the  holders  of  notes  indorsed  by  him 
should  be  postponed  to  others,  since  they  may  have  advanced 
their  money  on  the  credit  of  his  name,  it  would  be  more  than 
unreasonable  that  McMillan  should  make  a few  direct  claims 
of  small  amount  the  pretence  of  tying  up  his  property,  real 
and  personal,  and  thus  defeat  a particular  class  of  creditors 
altogether. 

We  grant  a new  trial,  with  costs  to  abide  the  event. 

Rule  absolute. 


Brodie  v.  Ruttan. 

Mutual  Insurance  Co. — Right  of  treasurer  to  take  chattel  mortgage  for  debt 
due  the  company — Registry  of  such  mortgage — Omission  of  deponent's  addi- 
tion— Action  by  treasurer  for  taking  goods. 

A treasurer  of  a mutual  insurance  company  may  take  a chattel  mortgage 
to  himself  for  a debt  due  to  the  company  ; but  it  is  more  proper  to  make 
it  to  the  company,  and  they  have  power  to  take  it. 

Such  treasurer,  as  mortgagee,  may  maintain  an  action  against  a wrong-doer 
for  taking  the  goods  mortgaged,  although  he  has  no  beneficial  interest  in 
them. 

The  fact  that  the  debt  is  not  due  to  the  mortgagee  himself  does  not  prevent 
the  mortgage  from  being  registered  under  the  statute. 

The  want  of  deponent’s  addition  is  no  objection  to  an  affidavit  made  for 
registry  of  a chattel  mortgage. 

Action  for  taking  the  plaintiff’s  goods.  Pleas — 1st.  Not 

guilty  ; 2nd.  The  goods  not  plaintiff ’s. 
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At  the  trial,  at  Cobourg,  before  Richards , J.,  it  appeared 
that  the  plaintiff  was  treasurer  of  the  Newcastle  District 
Mutual  Insurance  Company,  and  in  that  capacity  had  taken 
a mortgage  upon  the  goods  of  one  Sylvester  Lewis,  to  secure 
a debt  due  by  him  to  the  company  for  moneys  which  he  had 
received  as  their  agent. 

There  was  no  mention  of  Mr.  Brodie’s  official  situation  in 
the  record.  He  brought  this  action  of  trespass  apparently 
in  his  private  capacity,  against  the  sheriff  of  the  counties  of 
Northumberland  and  Durham,  for  seizing  the  goods  under 
several  writs  of  ji.  fa. 

The  mortgage  was  made  by  Sylvester  Lewis,  on  the  13th 
of  November,  1855,  to  David  Brodie,  “ Treasurer  of  the 
Mutual  Insurance  Company  of  the  Newcastle  District,”  to 
secure  £165,  payable  to  him , with  interest  from  the  day,  in 
monthly  instalments  of  £27  10s.  each,  on  the  twentieth  day 
of  each  month  thereafter,  commencing  on  the  20th  of  De- 
cember, 1855. 

There  was  no  other  mention  of  the  insurance  company  in 
the  mortgage,  except  in  the  addition  given  to  Brodie,  the 
mortgagee,  as  their  treasurer. 

In  the  affidavit  attached  to  the  mortgage  for  the  purpose 
of  registering  under  the  statute,  the  plaintiff,  Brodie,  de- 
scribing himself  as  treasurer  of  the  Newcastle  District  Mu- 
tual Insurance  Company,  made  oath  that  the  mortgagor  was 
justly  and  truly  indebted  to  him , the  deponent,  as  the  treasurer 
' of  the  said  company,  and  as  the  mortgagee  therein  named, 
in  £165 : that  the  bill  of  sale  by  way  of  mortgage  was  exe- 
cuted in  good  faith,  and  for  the  express  purpose  of  securing 
the  payment  of  the  money  so  justly  due  as  aforesaid,  and 
not  for  the  purpose  of  protecting  the  goods  and  chattels 
mentioned  in  it  against  the  creditors  of  the  said  Sylvester 
Lewis  the  mortgagor. 

The  mortgage  was  registered  on  the  14th  of  November, 
1855,  and  the  registration  renewed  the  following  year,  with 
a declaration  or  statement  of  the  amount  then  due,  in  which 
the  sum  was  declared  to  be  due  to  him  Brodie , the  mortgagee 
named  in  the  mortgage,  saying  nothing  otherwise  of  his  re- 
presenting the  company. 

It  was  objected  by  the  defendant’s  counsel  that  the  plain- 
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tiff*  could  not  maintain  this  action  in  its  present  form,  there 
being  no  debt  due  to  him  on  the  mortgage. 

2ndly.  That  there  was  no  particular  addition  given  to  the 
plaintiff  in  the  affidavit  of  indebtedness  filed  with  the  mort- 
gage for  the  purpose  of  registry. 

3rdly.  And  that  it  appeared  in  the  affidavit  that  there 
was  nothing  due  to  him  individually,  but  only  as  treasurer. 

Ithly.  That  the  statement  filed  for  the  renewed  registry 
of  the  mortgage  alleged  the  amount  to  be  due  to  him  per- 
sonally, and  it  appeared  in  the  evidence  given  upon  the  trial, 
that  it  did  not  truly  describe  the  transaction  in  that  respect, 
or  as  to  the  amount  then  due  upon  the  mortgage. 

othly.  That  the  plaintiff  was  described  (in  the  mortgage) 
as  treasurer,  &c.,  and  that  the  company  had  no  authority 
under  the  statute  6 W.  IV.,  ch.  18,  sec.  3,  to  take  a chattel 
mortgage. 

Leave  was  reserved  to  move  to  enter  a nonsuit  on  these 
objections,  and  the  jury  found  in  favour  of  the  plaintiff,  and 
£125  damages. 

J.  D.  Armour  obtained  a rule  nisi  accordingly,  to  which 
G.  S.  Patterson  shewed  cause,  and  cited  Baldwin  v.  Benjamin 
16  U.  C.  R.  52. 

C.  Robhison  supported  the  rule,-  citing  Holmes  v.  Van- 
camp  10  U.  C.  R 310. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  main  question,  the  case  of  Judd  v.  Read  (6  C.  Pi 
362)  tends  strongly  to  support  this  action  against  an  objec- 
tion to  which  we  should  be  reluctant  to  give  way,  for  there 
is  no  reason  to  doubt  that  the  mortgage  was  taken  for  a 
debt  justly  due,  and  without  wrong  done,  or  intended  to  be 
done  to  any  one. 

As  to  the  first  objection,  the  plaintiff's  interest  in  the 
goods  mortgaged  is  sufficient  to  give  him  a cause  of  action 
against  a wrong-doer,  although  he  is  not  the  beneficial  holder 
of  the  mortgage,  but  has  it  in  trust  for  others : that  is,  sup- 
posing the  transaction  not  to  be  invalid  on  any  ground  of 
public  policy  or  otherwise. 

2ndly.  The  want  of  any  addition  given  to  the  mortgagee 
in  his  affidavit  made  for  the  purpose  of  registering  this  chattel 
27  vol.  xvi. 
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mortgage,  cannot  be  treated  by  us  as  making  void  the  regis- 
tration. 

The  Chattel  Mortgage  Act  does  not  direct  that  the  depo- 
nent’s addition  shall  be  inserted.  He  is  sufficiently  iden- 
tified as  being  the  mortgagee.  Our  rule  of  court  requiring 
the  addition  of  the  deponent  to  be  inserted  has  no  applica- 
tion to  an  affidavit  made  for  such  a purpose  as  this. 

The  third  and  fourth  objections,  we  think,  are  immaterial. 
The  first  affidavit  states  the  true  nature  of  the  debt,  and 
unless  the  truth  as  it  appears  would  shew  the  mortgage  to 
be  invalid,  it  can  do  no  injury  to  the  security,  for  it  cannot 
be  necessary  to  state  the  circumstances  untruly  in  order  to 
support  the  instrument. 

The  affidavit  required  to  be  filed  for  the  purpose  of  renewal 
after  the  year  must  state  the  extent  of  the  mortgagee’s 
interest  in  the  goods,  which  means  the  amount  still  due  to 
him  upon  it,  in  whatever  capacity  it  is  due  to  him,  whether 
as  trustee  or  otherwise.  It  does  not  mean  that  no  mortgage 
can  be  registered  under  that  act,  which  has  been  taken  for  a 
debt  not  absolute! v due  to  the  mortgagee  himself,  but  to 
some  other  whom  he  represents,  or  for  whom  he  was  acting. 

And  if  indeed  the  law  were  such,  then  it  would  follow 
that  the  chattel  mortgage  act  could  not  apply  to  such  mort- 
gages, and  if  otherwise  valid  they  could  not  »be  held  to  be 
invalid  under  those  acts  for  want  of  a registration  which 
could  not  be  obtained.  Any  such  mortgage  must  then  be 
left  to  stand  or  fall,  upon  such  objections  as  could  be  raised 
against  it  upon  other  grounds. 

It  has  been  objected  that  the  amount  remaining  due  was 
not  correctly  stated  in  the  declaration  filed  at  the  end  of  the 
first  year.  If  any  mistake  of  that  kind  had  been  made,  we 
could  not  hold  the  security  to  be  destroyed  by  it,  though 
any  wilful  mis-statement  for  a fraudulent  purpose  might 
perhaps  have  that  effect. 

As  to  the  substantial  question  raised,  the  statute  does  not 
contain  any  thing  that  prohibits  the  treasurer  from  taking 
a security  tq  himself  for  a debt  due  to  the  corporation,  nor 
any  thing  that  seems  directly  inconsistent  with  it.  At  the 
same  time  it  certainly  does  not  direct  or  authorise  him  to 
take  any  such  security  to  himself. 
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Then  how  does  it  stand  at  common  law  ? We  do  not  see 
that  the  taking  such  a mortgage  is  contrary  to  public  policy, 
or  is  in  violation  of  any  statute.  The  more  obvious  and  pro- 
per course  would  have  been  to  have  taken  it  directly  to  the 
corporation.  We  do  not  apprehend  that  the  corporation 
would  be  exceeding  the  powers  given  to  them  in  taking  a 
mortgage  to  secure  a debt  bond  fide  due  to  them.  The  third 
clause  of  the  act  indeed  expressly  allows  it.  This  is  not  like 
the  case  of  bonds  taken  for  purposes  which  the  law  discoun- 
tenances, and  will  only  sanction  when  they  are  taken  in  the 
manner  directed  by  the  legislature,  as  bonds  taken  by  sheriffs 
for  ease  and  favour;  and,  again,  ?t  is  not  the  person  who 
gave  the  security  that  is  here  disputing  its  validity,  but  the 
sheriff,  acting  for  the  benefit  of  the  person  who  is  a stranger 
to  the  mortgage,  though  interested  in  defeating  it. 

In  our  opinion — there  being  no  ground  laid  for  supposing 
fraud  of  any  kind,  and  the  mortgage  being  taken  for  a meri- 
torious and  honest  purpose,  namely,  to  secure  a sum  due  to 
the  insurance  company  by  a person  who  had  misapplied 
their  funds  ; and  the  purpose  for  which  it  was  taken,  namely, 
to  secure  a debt  due  to  the  company  of  which  the  plaintiff 
was  treasurer,  being  apparent  on  the  face  of  the  security — 
there  is  no  legal  ground  on  which  the  defendant  in  this 
action  can  deny  that  the  plaintiff  has  an  interest  in  the 
goods  under  the  mortgage,  sufficient  to  entitle  him  lo  enforce 
the  mortgage  for  the  company’s  benefit. 

We  think,  therefore,  that  the  rule  nisi  for  nonsuit  must 
be  discharged. 

Rule  discharged. 

, Sinclair  v Robson. 

Promissory  note — When  due — Writ  iszued  on  last  day  of  grace — 14  6°  15  Vic. , 

ch.  94,  sec.  j. 

An  indorsee  of  a note,  payable  at  a bank,  having  taken  it  up  there  on  the 
last  clay  of  grace,  arrested  defendant  at  five  o’clock  on  the  same  day. 
Held , not  soon. 

Semble,  that  under  the  14  & 15  Vic.,  ch.  94,  sec.  1,  he  would  have  been  also 
entitled  to  sue  out  his  process. at  any  time  after  three  o’clock,  had  the 
note  been  payable  generally. 

Declaration.  First  count,  on  a promissory  note  for 
£104,  made  by  defendant,  one  Robert  Robson,  and  indorsed 
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to  the  plaintiff,  dated  8th  of  October,  1857,  and  payable 
one  month  after  date. 

Defendant  pleaded  that  the  note  was  not  due  or  payable 
at  the  commencement  of  the  suit. 

At  the  trial,  at  Toronto,  before  Burns , J.,  the  note,  on 
being  produced,  was  found  to  be  made  payable  at  the  Bank 
of  Toronto  ; and  the  plaintiff  contended,  that  being  so  made 
payable,  it  became  due  after  three  o’clock  on  the  11th  of 
November.  It  was  proved  that  the  plaintiff  retired  the  note 
himself  on  the  11th  of  November,  at  four  o’clock  in  the 
afternoon,  after  the  notary  had  protested  it  at  the  bank 
for  non-payment.  The  writ  in  this  action  was  sued  out 
at  five  o’clock  on  the  afternoon  of  that  da}\  The  note 
was  discounted  at  the  office  of  the  Commercial  Bank,  and 
that  bank  was  the  holder  when  the  plaintiff  retired  it 
there. 

The  learned  judge  reserved  leave  to  move  to  enter  a 
verdict  for  the  defendant  on  the  first  count,  if  the  court 
should  be  of  opinion  that  the  note  was  not  due  when  the 
writ  was  sued  out. 

Burns  obtained  a rule  nisi  accordingly.  He  cited  Wells 
v.  Giles,  2 Gale  209 ; Hill  v.  Lott,  13  U.  C.  R.  463,  465 ; 
Sard  v.  Rhodes,  1 M.  & W.  153;  Belshaw  v.  Bush,  11  C. 
B.  191 ; 14  & 15  Vic.,  ch.  94,  sec.  1 ; 18  Vic.,  ch.  10. 

McMichael  shewed  cause,  and  cited  Leftley  v.  Mills,  4 T. 
R.  170. 

Robinson,  C.  J. — On  the  argument  the  plaintiff's  counsel 
mentioned  a case  in  this  court,  of  Cotton  and  Rowe  v.  The 
Windsor  Harbour  Company,  in  which  he  thought  the  same 
point  had  been  decided  which  is  raised  here,  namely,  whether 
an  action  can  be  commenced  upon  a note  before  the  day  after 
the  expiration  of  the  three  days’  grace.  I have  looked  at  my 
note  of  that  case.  It  is  not  at  all  in  point,  though  it  did 
turn  upon  the  question  whether  the  action  had  not  been 
brought  too  soon,  for  the  action  was  brought  upon  a sealed 
instrument,  by  which  the  defendants  undertook  to  pay 
money  in  twelve  months.  There  could  be  no  question 
about  days  of  grace.  The  point  raised  was  whether  the 
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months  were  to  be  reckoned  as  lunar  months  or  calendar 
months  : in  other  words,  a twelve-month. 

But  I think  the  statute  14  and  15  Vic.,  ch.  94,  determines 
this  question,  where  it  provides  (sec.  1)  that  all  protests 
of  promissory  notes  for  non-payment  may  be  made  at  any 
time  after  three  o’clock  in  the  afternoon  of  the  day  of 
dishonour. 

The  statute  12  Vic.,  ch.  22,  which  has  been  held  to  apply 
to  Lower  Canada  only  (a),  allows  a bill  to  be  protested  for 
dishonour  “ in  the  afternoon  ” of  the  third  day  of  grace, 
which  is  not  a very  precise  expression,  though  I take  it  to 
shew  the  intention  of  the  legislature  that  the  time  for  pay- 
ing the  note  should  be  taken  to  have  expired  after  the  hours 
of  business  on  that  day. 

But,  independently  of  the  statute,  I think  the  plaintiff  was 
entitled  to  sue  out  process  when  he  did ; that  is,  at  five 
o’clock  on  the  evening  of  the  last  day  of  grace,  which  was 
after  business  hours  at  the  bank  where  the  note  was  made 
payable.  Besides  Leftley  v.  Mills  (4  T.  R.  170),  where  the 
judges  were  divided  in  opinion  upon  this  point,  I refer  to 
the  case  of  Hartley  v.  Case  (1  C.  & P.  555,  676),  and  to 
Burbridge  v.  Manners  (3  Camp.  193.)  By  the  express 
words  of  the  statute  9 & 10  Wm.  III.,  ch.  17,  an  inland  bill  of 
exchange  cannot  be  protested  for  non-payment  until  after 
the  expiration  of  the  three  days  of  grace,  but  as  regards 
promissory  notes  there  is  no  such  enactment.  We  have 
therefore  to  take  it  upon  the  authority  of  adjudged  cases , 
and,  when  these  fail,  then  upon  the  reason  of  things. 

As  to  adjudged  cases,  the  only  one  that  I have  found  in 
which  the  very  point  which  is  presented  here  appears  to  have 
been  determined,  is  that  of  Wells  v.  Giles  (2  Gale  209).  But 
that  in  truth  is  not  exactly  in  point,  for  it  was  on  a bill  of 
exchange,  and  I suppose  on  an  inland  bill,  in  which  case  it 
could  not  be  protested  for  non-payment  till  after  the  three  days’ 
grace,  as  I have  just  mentioned,  and  therefore  could  not  have 
been  put  in  suit  before,  because,  according  to  the  statute,  the 
party  could  not  be  in  default  before.  This  is  the  case  of  a 
promissory  note,  to  which  that  statute  does  not  apply,  but 
(a)  See  Ridout  etal.  v.  Manning  etal.,  7 U.  C.  R.  35. 
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to  which  our  statute  14  and  15  Vie.,  eh.  94,  does  apply, 
which  allows  it  to  be  protested  at  any  time  after  three 
o’clock  on  the  last  day  of  grace ; and  this,  moreover,  is  a 
note  payable  at  a bank,  which  makes  this  case  stronger  for 
holding  that,  at  any  rate,  even  without  the  statute,  the  defen- 
dant was  in  fault  in  not  paying  it  before  live  o’clock  in  the 
afternoon.  The  defendant  engaged  to  pay  it  at  that  place 
on  that  day,  and  if  the  bank  hours  were  suffered  to  elapse 
without  his  paying  it,  he  certainly  was  in  default,  and  was 
therefore,  as  I think,  liable  to  an  action  for  his  default ; for 
he  would  be  liable  to  the  expense  of  the  protest,  which  the 
law  allows  to  be  made  if  the  note  is  not  paid  on  that  day  at 
the  bank;  and  that  charge,  if  the  defendant  resisted  it, 
could  only  be  enforced  in  an  action  on  the  bill. 

As  the  case  would  have  stood  independently  of  our  statute, 
Lord  Kenyon,  it  appears  from  his  judgment  in  Leftley  v. 
Mills,  would  have  held  that  the  plaintiff  in  this  case  was  not 
at  liberty  to  sue  till  after  the  three  days  of  grace  had  wholly 
expired,  while  it  seems  as  clear  that  Mr.  Justice  Buller 
would  have  held  otherwise,  and  Mr.  Justice  Grose , as  the 
case  went  off  upon  other  ground,  declined  expressing  an 
opinion  on  the  point  on  which  the  other  two  judges  differed. 
It  is  only,  however,  on  account  of  the  language  used  by  the 
judges  in  their  reasoning  upon  the  case,  that  Leftley  v. 
Mills  has  an y material  bearing  on  this  case,  because  that  was 
an  inland  bill,  in  which  case  the  statute  9 & 10  W.  III.,  ch. 
1 7,  leaves  no  room  for  question  that  the  cause  of  action  can- 
not be  complete  until  the  day  after  the  three  days  of  grace. 
I think  the  plaintiff  in  this  case  could  commence  his  action 
at  five  o’clock  on  the  evening  of  the  third  day  of  grace  : 
first',  by  reason  of  the  provision  in  our  statute  14  & 15  Vie., 
ch.  94  ; secondly,  because  this  note  being  made  payable  by 
defendant  at  a bank,  defendant  was  in  default  when  the 
banking  hours  were  passed,  and  the  bank  shut,  and  the 
defendant  had  not  paid  it,  though  the  plaintiff  on  that  day 
had  attended  and  demanded  payment. 

This  point  has  been  no  where  so  extensively  discussed  as  in 
a note  to  Story  on  Promissory  Notes,  4th  Ed.  sec.  225, a,  where 
every  authority  upon  the  case,  both  English  and  American, 
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seems  to  have  been  cited.  So  far  as  I can  find,  it  may  still  be 
said,  as  it  is  said  in  that  work,  that  no  express  English  au- 
thority can  be  cited  upon  the  point,  whether  an  action  can  or 
can  not  be  brought  on  a promissory  note  after  demand  made 
upon  the  last  day  of  grace,  and  the  note  dishonoured.  In  the 
American  courts  there  have  been  numerous  decisions  that  the 
action  may  be  brought  on  the  last  day,  and  I think  reason  is 
with  those  decisions.  Mr  Chitty,  in  his  treatise  on  bills  (9th 
Ed.  pages  397,  481)  while  he  treats  the  case  in  point  as  one 
not  expressly  decided  in  Rny  English  adjudged  case,  is  in- 
clined evidently  to  the  conclusion  which  Mr.  Justice  Story 
has  come  to  in  sec.  225  a of  his  work : namely,  that  when 
a note  has  been  made  payable  at  a bankers,  and  remains 
unpaid  when  the  bank  closes,  it  is  the  same  as  if  the  maker 
had  refused  to  pay,  and  that  in  such  a case  an  action  will  lie 
on  that  day.  I think  our  statute  fortifies  that  conclusion  ; 
and  that  the  defendant’s  rule  for  entering  a verdict  in  his 
favour  on  the  first  count  must  be  discharged. 

McLean,  J. — By  14  & 15  Vic.,  ch.  94,  sec.  1,  a promissory 
note  may  be  protested  on  the  day  of  its  dishonour  at  anj 
time  after  three  o’clock,  and  notice  must  be  sent  to  any  in- 
dorser on  the  same  day,  or  the  next  judicial  day,  or  the 
indorser  will  be  discharged. 

By  the  18th  Vic.,  ch.  10,  it  is  provided  that  whenever 
the  day  which  would  otherwise  be  the  last  day  of  grace  for 
the  payment  of  any  bill  of  exchange  or  promissory  note 
shall  fall  on  a Sunday,  legal  holiday,  or  any  of  the  days  men- 
tioned in  12  Vic.,  ch.  22,  sec.  20,  as  being  a holiday  at  the 
place  where  the  same  is  payable  in  Upper  or  Lower  Canada 
respectively,  such  bill  or  note  shall  be  payable,  and  the  days 
of  grace  shall  expire,  on  the  day  next  ther  eafter,  which  shall 
not  be  a Sunday  or  holiday,  and  not  before.  If  a note  is 
payable  on  a particular  day  at  a bank,  it  must  be  paid  before 
three  o’clock,  or  it  becomes  dishonoured,  and  may  be  pro- 
tested immediately  after  that  hour.  If  payable  be  fore  or  at 
three  o’clock  it  must  be  due  at  that  time,  and  any  note  which 
is  over  due  may  be  sued.  The  defendant’s  note  became  due 
at  three  o’clock  : it  was  not  paid,  and  the  plaintiff  was  at 
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liberty  to  proceed  by  summons  or  by  arrest  for  the  collec- 
tion of  the  amount. 

Burns,  J„  concurred. 

Rule  discharged. 


Hill  v.  McKinnon. 

Rectory — Statute  of  Limitations — Rector  when  barred — Effect  of  statute  against 
grantee  of  Crown — Notice  of  title  in  ejectment — C.  L.  P.  A.  sec.  222. 

A rector  is  not  barred  by  adverse  possession  of  the  glebe  land  for  twenty  years 
unless  he  has  been  incumbent  during  the  whole  of  that  time. 

Qucere , per  Robinson,  C.  J.,  whether,  when  the  Crown  grants  lands  of  which 
another  is  in  possession,  and  continues  in  possession  twenty  years,  the  grantee 
who  has  never  been  in  possession  is  barred. 

Where  a defendant  in  ejectment,  by  his  notice,  besides  denying  the  plaintiff’s 
title,  claimed  to  hold  under  a lease.  Semble,  that  he  was  entitled  to  shew 
an  adverse  possession  by  himself  for  twenty  years  in  order  to  defeat  the 
plaintiff ’s  claim,  although  the  effect  might  be  to  establish  a title  in  himself 
of  which  Jie  had  given  no  notice. 

Ejectment  for  lot  No.  19  in  the  9th  concession  of 
Vaughan. 

At  the  trial  at  Toronto,  before  Draper,  C.  J.,  it  appeared 
that  on  the  21st  of  January,  1856,  the  Crown  granted  letters 
patent,  by  which  it  was  declared  that  his  Majesty  thereby 
set  apart  this  lot  as  a glebe  and  endowment,  to  be  held 
appurtenant  to  the  parsonage  or  rectory  of  the  township  of 
Markham  created  by  the  same  letters  patent. 

Admission,  institution,  and  induction  of  the  plaintiff  as 
rector  were  proved.  The  induction  took  place  on  the  13th 
of  September,  1850.  This  formed  the  plaintiff’s  title. 

The  defendant  had  given  notice  with  his  appearance,  as  is 
required  by  the  Common  Law  Procedure  Act,  in  which  he 
stated  that  he  denied  the  plaintiff’s  title,  and  asserted  title  in 
himself  “under  a transfer  of  a lease  granted  to  John  Frank, 
by  the  Crown,  which  lease  was  granted  in  the  man  ner  ordinarily 
employed  in  such  cases ; to  wit,  by  the  insertion  of  the  said 
Frank’s  name  in  the  books  of  the  clergy  reserve  land  office.” 
The  defendant  called  a witness,  who  proved  that  the  defen- 
dant had  made  a small  improvement  in  1834  and  1835,  and, 
as  the  witness  believed,  had  occupied  a house  upon  the  land, 
and  occupied  the  property  ever  since,  either  by  himself  or 
his  tenants.  He  said  that  between  five  and  ten  acres  of  the 
land  were  cleared,  in  or  before  1836.  There  were  at  the 
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time  of  the  trial  about  100  acres  cleared.  The  defendant 
still  occupied  the  lot. 

This  evidence  was  uncontradicted.  The  learned  Chief 
Justice  considered  that  the  defendant  could  not,  considering 
the  terms  of  his  notice,  give  evidence  of  such  a possession 
in  himself  as  entitled  him  to  a verdict  under  the  statute  of 
limitations ; and,  moreover,  that  the  legal  title  to  the  land  was 
in  the  Crown  all  the  time,  notwithstanding  the  letters  patent 
that  had  been  issued  ; but  he  directed  the  jury  to  find  what 
portion  of  the  lot  the  defendant  had  held  actual  possession 
of  for  twenty  years  before  this  action  was  brought,  and 
reserved  leave  to  the  defendant  to  move  to  restrain  th& 
verdict  by  excluding  such  a portion. 

A verdict  was  accordingly  rendered  for  the  plaintiff,  and 
the  jury  found  that  the  defendant  had  been  in  actual  posses- 
sion of  ten  acres  for  twenty  years  next  before  the  action. 

Eccles,  Q.  C.,  obtained  a rule  nisi  for  a new  trial  on  the 
law  and  evidence,  or  to  confine  the  plaintiff’s  verdict  to  the 
land  not  found  by  the  jury  to  have  been  occupied  by  the 
defendant  for  twenty  years. 

M.  R.  Vankoughnet  shewed  cause,  and  cited  Runcorn  v. 
Doe  dem.  Cooper,  5 B.  & C.  696  ; Barker  v.  Richardson,  4- 
B.  &.  Al.  579  ; Croft  v.  Howel,  Plow.  538,  375. 

Robinson,  C.  J. — I do  not  so  construe  the  Common 
Law  Procedure  Act,  secs.  222,  224,  as  to  hold  that 
the  defendant  was  in  this  case  precluded,  by  the  notice  he 
had  given  of  the  nature  of  his  title,  from  objecting  that  the 
plaintiff*  had  lost  his  title  by  allowing  himself  to  be  dis- 
possessed for  twenty  years.  The  effect  of  that,  no  doubt,  in 
some  cases,  might  be  to  shew,  not  only  that  the  plaintiff  is- 
barred  by  the  statute  of  limitations,  but  also  that  the  defen- 
dant has  acquired  what  has  been  called  a parliamentary  title 
to  the  property.  That  may  or  may  not  be  the  effect,  accord- 
ing to  the  facts  of  the  particular  case,  which  may  sometimes- 
shew  that  the  defendant  is  entitled  to  have  the  twenty  years’ 
possession  enure  to  his  benefit,  but  sometimes  that  is  not  the 
case.  Here  the  very  possession  spoken  of  by  the  witnesses- 
seems  to  have  been  a possession  held  by  the  defendant  him 
14  16  U.C.Q.B. 
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self  or  his  tenants,  and  if  this  case  were  one  to  which  the 
statute  of  limitations  could  apply,  the  defendant  would  seem 
to  have  proved  a title  in  himself,  at  the  same  time  that  he 
shewed  the  plaintiff  to  have  been  dispossessed  for  twenty 
years. 

But  that  is  of  no  consequence  to  him  so  far  as  this  action 
is  concerned.  Being  defendant  in  the  suit,  all  that  is  neces- 
sary to  his  success  is  to  shew  that  the  plaintiff  cannot  recover, 
and  I think,  under  the  statute  and  the  notice  given  by  him, 
he  is  at  liberty  to  do  that,  by  way  of  denying  or  repelling 
the  plaintiff’s  title,  although  (if  it  were  necessary  to  his  pur- 
pose) he  could  not  rely  upon  it  by  way  of  setting  up  a title 
in  himself,  because  such  a title  would  be  one  of  a different 
nature  from  that  of  which  he  had  given  notice. 

But  I am  of  opinion  that  this  rule  must  be  discharged 
and  the  plaintiff’s  verdict  be  allowed  to  stand  for  the  whole 
lot,  on  the  ground  taken  by  Mr.  Yankoughnet  on  the  argu- 
ment, and  supported  by  the  authorities  cited,  of  Plowden 
375,  538 ; Runcorn  v.  Doe  dem.  Cooper  (5  B.  & C.  696), 
and  Barker  v.  Richardson  (4  B.  & Al.  579),  that  when  there 
has  been  a succession  of  incumbents  of  a rectory  the  statute 
cannot  bar,  since  the  laches  of  the  former  rector  cannot  pre- 
judice his  successor.  He  was  only  entitled  to  hold  during 
his  incumbency,  and  could  not  alienate  the  fee,  however  he 
might  affect  his  own  right  of  entry  or  action  by  allowing 
himself  to  be  dispossessed  for  twenty  years.  This  ground 
seems  clear  against  the  objection  to  the  plaintiff’s  recovery 
for  the  ten  acres  of  which  the  jury  found  that  the  defendant 
had  been  more  than  twenty  years  in  possession. 

If,  as  seemed  to  be  thought  by  the  learned  judge  at  the 
trial,  the  legal  title  of  the  Crown  to  the  land  was  not  divested 
by  the  patent  that  had  been  issued  for  erecting  and  endow- 
ing the  rectory,  then  of  course  the  statute  could  not  have 
run,  at  any  rate  ; but  on  that  point  I do  not  at  present  give 
any  opinion,  nor  upon  another  point  which  has  suggested 
itself  to  me — namely,  whether  in  a case  in  which  the  Crown 
makes  a grant  to  one  person  of  land  of  which  another  is  at 
the  time  in  possession,  and  continues  in  possession  for 
twenty  years,  the  right  of  the  grantee,  who  has  never  been 
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in  possession  in  respect  of  his  estate,  and  who  consequently 
can  never  have  been  dispossessed,  can  be  held  to  be  barred 
under  the  16th  and  17th  clauses  of  our  statute  4 Wm, 
IV.,  ch.  1. 

Upon  the  main  ground,  that  the  statute  does  not  run  where 
there  has  been  a succession  of  incumbents  within  twenty 
years,  I am  of  opinion  that  the  rule  must  be  discharged.  I 
refer  to  Plowden  538,  375  note ; 4 B.  & Al.  579 ; 5 B.  & C. 
696  ; Stark  Ev.  III.  913. 

Burns,  J. — It  is  not  necessary  to  enquire  whether  the 
defendant  could  or  could  not  give  evidence  of  twenty  years 
possession  under  the  notice  which  he  gave  the  plaintiff,  in 
order  to  defeat  the  plaintiff’s  right  of  action.  Where  the 
nature  of  the  evidence  offered  by  the  defendant  is  for  the 
purpose  of  making  invalid  a deed  through  which  the  plaintiff 
claims,  or  for  the  purpose  of  disputing  some  other  point  in 
the  plaintiff's  case — as,  for  instance,  if  the  claim  be  as  heir 
at  law,  and  the  evidence  be  to  prove  that  some  ether  person 
is  the  heir,  or  the  like — I can  very  well  understand  that  the 
defendant  is  at  liberty  to  give  the  evidence  under  a notice 
similar  to  that  given  in  this  case,  I think  it  may  admit  of 
question,  however,  whether  the  defendant  is  at  liberty  to 
prove  himself  in  possession  for  twenty  years  adversely  to 
the  plaintiff’s  claim,  with  a view  of  destroying  the  plaintiff’s 
title,  for  that  amounts  to  title  in  himself. 

Independent  of  this  question,  it  is  quite  clear  the  defen- 
dant was  not  in  a position  to  set  up  the  statute  of  limitations 
at  all.  This  plaintiff  was  presented  and  inducted  in  1850, 
and  it  was  then  only  that  his  right  accrued,  and  defendant’s 
previous  possession  cannot  count'  as  against  him.  Plowden, 
in  his  note  to  Stowel  v.  Lord  Zouch  (375)  says,  “ And  if  the 
law  should  be  taken  for  certain,  that  upon  a fine  levied  by 
the  predecessor  of  a bishop,  dean,  prebendary,  or  parson, 
and  proclamations  made,  or  that  upon  a disseizin  done  to  a 
bishop,  dean,  or  prebendary,  and  such  others,  their  successors 
shall  be  bound  by  a feoffment  of  the  termors  or  otherwise, 
and  by  a fine  afterwards  levied,  and  by  non-claim  of  the 
bishop,  dean,  or  such  other,  for  five  years,  this  would  soon 
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grow  into  great  practice,  and  thereby  holy  church  would 
lose  more  possessions  than  it  could  gain  in  these  days.’* 

Then  the  case  of  Runcorn  against  Doe  on  the  demise  of 
Cooper,  in  Error,  (5  B.  & C.  696)  decides  the  point,  that  the 
twenty  years  must  run  against  the  same  incumbent,  and 
when  that  is  the  case  the  defendant  would  be  in  a position 
to  resist  any  action  brought  against  him  by  that  incumbent, 
but  the  successor  of  the  incumbent  would  not  be  bound. 
On  this  ground  the  rule  must  be  discharged. 

McLean,  J.,  concurred. 

Rule  discharged. 


PLUMER  ET  AL.  V.  SlMONTON. 

Bond,  to  convey  land — Measure  of  damages. 

In  an  action  on  a bond  to  convey  land  within  a certain  time,  where  defen- 
dant’s inability  arose  from  his  having  neglected  to  do  the  settlement  duties, 
and  take  out  the  patent — Held , that  the  plaintiffs’  damages  were  not 
confined  to  the  purchase  money  paid  and  interest. 

Debt  on  bond,  dated  the  13th  of  February,  1854,  in  a 
penalty  of  £200,  with  condition  that  defendant  should 
within  three  years,  convey  by  a good  title  to  the  plaintiffs 
the  north-east  half  of  lot  No.  16  in  the  second  concession  of 
Howard,  charging  as  the  breach  that  defendant  did  not, 
within  the  three  years,  convey,  &c. 

Plea,  non  est  factum. 

At  the  trial,  at  Chatham,  before  McLean,  J.,  it  was 
proved  that  the  plaintiffs  paid  £75  for  the  land,  which 
was  the  whole  consideration.  The  land  was  subject  to  the 
settlement  duties,  and  patent  fees,  and  the  defendant  not 
having  done  the  settlement  duties  and  paid  the  fees,  had 
not  obtained  his  patent,  and  so  could  not  convey,  though, 
as  it  would  seem  from  the  evidence,  this  could  only  be 
ascribed  to  his  own  neglect. 

The  question  was  whether,  under  such  circumstances,  the 
plaintiffs  could  only  recover  the  price  paid  for  the  land,  and 
interest,  or  whether  defendant  should  be  made  to  pay  what 
the  land  was  worth  at  the  time  it  ought  to  have  been 
conveyed. 

Some  witnesses  valued  the  land  at  £200,  others  at  £100, 
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or  less,  and  another  swore  that  he  thought  the  plaintiffs  had 
paid  as  much  for  the  land  as  it  was  worth. 

The  jury  gave  a verdict  for  £160,  and  the  learned  judge 
reserved  leave  to  the  defendant  to  move  to  have  the  verdict 
reduced  to  the  £75  paid  by  the  plaintiffs  and  the  interest. 

Becher  obtained  a rule  nisi  accordingly.  He  cited  Add. 
Con.  1142  ; Flureau  v.  Thornhill,  2 W.  Bl.  1078  ; Walker 
v.  Moore,  10  B.  & C.  416  ; Sug.  V.  & P.  1097. 

Duck  shewed  cause,  and  cited  Hopkins  v.  Grazebrook,  6 
B.  & C.  31 ; Robinson  v.  Harman,  1 Ex.  856 ; Hurst  v. 
Hurst,  4 Ex.  571 ; Mayne  on  Damages,  93  ; Bitner  v.  Brough, 
11  Penn.  Rep.  127 ; Vallier  v.  Walsh,  6 C.  P.  459. 

Robinson,  C.  J. — We  think  the  plaintiffs’  damages  are  not 
necessarily  restricted  to  the  £75  paid  by  them,  and  interest. 
This  case  is  very  different  from  Flureau  v.  Thornhill  (2  W. 
Bl.  1078)  and  that  class  of  cases,  and  from  McKinnon  v. 
Burrows,  decided  in  this  court  (3  O.  S.  590).  It  is  not  that 
the  plaintiffs  have  been  disappointed  in  their  purchase  by  a 
defect  discovered  in  the  title,  of  which  the  vendor  was  not 
aware  when  he  sold,  and  which  it  was  out  of  his  power  to 
overcome.  The  condition  of  the  defendant’s  bond  shews,  by 
reasonable  construction,  that  it  rested  with  the  defendant  to 
do  the  settlement  duties  on  the  land,  without  which  the 
patent  could  not  be  obtained,  for  he  was  to  convey  as  soon 
as  he  obtained  the  patent,  and  at  all  events  within  three 
years.  If  the  plaintiffs  had  engaged  to  do  the  settlement 
duty,  then  the  time  when  the  patent  could  be  obtained 
would  have  depended  on  them,  and  the  defendant  would 
hardly  have  bound  himself  absolutely  to  make  a title  in 
three  years.  For  all  that  appears,  then,  it  rested  with  the 
defendant  to  do  what  required  to  be  done  before  the  patent 
issued  ; and  if  so,  then  the  non-performance  of  the  settlement 
duties  is  not  an  excuse  that  can  be  set  up  by  him,  and  he 
stands  in  no  better  situation  than  if  he  were  to  say,  “ The 
three  years  are  out,  but  I do  not  choose  to  make  a deed.” 

In  any  case,  where  the  vendor  refuses  or  neglects  to  make 
a title,  when  it  is  in  his  power,  or  when  he  knew,  at  the  time 
of  his  entering  into  the  covenant,  that  there  was  a fatal 
defect  in  his  title,  I take  the  law  to  be  that  the  damages  are 
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not  limited  to  the  purchase  money,  or  the  deposit  which  the 
vendee  has  paid.  And  this  is  a stronger  case  in  favour  of 
the  plaintiffs,  because  here  the  defendant  has  bound  him- 
self in  a penalty,  from  which  it  lies  upon  him  to  relieve 
himself,  by  taking  advantage  of  the  defeasance,  and  perform- 
ing the  condition. 

In  my  opinion  the  rule  nisi  must  be  discharged. 

Burns,  J. — There  are  two  classes  of  cases  in  which  the 
law  seems  well-settled,  that  a plaintiff  is  only  entitled  to 
recover  back  his  money  and  interest,  by  way  of  damages, 
where  there  has  been  no  fraud  practised,  and  the  value  of 
impiovements,  or  loss  as  for  a good  bargain,  cannot  be 
recovered.  First , where  an  estate  has  been  conveyed,  and 
the  action  is  brought  for  want  of  good  title  or  right  to  alien. 
The  reason  for  that  is,  that  the  estate  is  handed  over  on  the 
one  side,  and  the  value  or  consideration  is  handed  over  on  the 
other  side  : both  parties  then  fix  the  value  or  price,  and  the 
relation  of  the  covenant  for  title  is  to  that  time,  and  not  to 
a time  when  something  may  happen  or  occur  to  change  that 
value  at  any  future  period  ; and  if  the  parties  deal  with  each 
other  in  good  faith,  the  measure  of  damages  has  been  held 
to  be  confined  to  the  price  or  value  then  put  upon  the  estate 
by  the  parties,  and  interest  upon  it : that  is  the  extent  which 
ought  to  be  recovered,  though  in  some  cases  a jury  may 
perhaps  give  less.  The  case  of  McKinnon  v.  Burrows  (3 
0.  S.  591),  in  our  own  court,  and  cases  there  mentioned, 
are  of  that  description. 

Secondly , another  class  of  cases  is  where  the  parties  have 
not  yet  perfected  the  agreement  by  the  conveyance  of  the 
estate,  but  there  is  a bargain,  on  the  one  side  to  convey,  and 
on  the  other  to  pay  when  title  made  perfect,  with  perhaps  a 
deposit  made,  or  even  the  whole  purchase  money  paid,  and 
an  investigation  of  title  takes  place.  There  being  no  fraud 
in  the  case,  when  the  party  is  unable  to  make  a good  title 
all  that  can  be  recovered  back  is  the  amount  paid,  with 
interest,  and  expenses  of  investigating  the  title.  No  loss  of 
good  bargain,  or  for  anything  which  the  other  party  could 
have  been  shewn  to  have  made  upon  a re-sale  in  the  meantime 
can  be  considered.  The  cases  of  Walker  v.  Moore  (10  B.  & 
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C.  416),  Tyrer  v.  King  (2  Car.  & K.  149),  and  the  more 
recent  case  of  Pounsett  v.  Fuller  (17  C.  B.  660),  are  of  this 
description. 

The  present  case  is  of  a different  kind.  Here  the  defen- 
dant binds  himself  by  bond,  in  a penalty,  that  he  will,  within 
three  years,  execute  a conveyance  of  the  land  to  the  plaintiff 
So  soon,  therefore,  as  he  forfeited  his  bond,  by  not  making 
the  conveyance  within  the  stipulated  time,  it  became  single ; 
and  formerly  the  whole  penalty  would  have  been  recoverable 
at  law  as  a debt,  but  now  the  defendant  would  be  liable  in 
damages  to  the  extent  of  the  penalty.  If  the  condition  had 
been  for  the  payment  of  money,  then  indeed  no  more  than 
the  amount,  interest  and  costs,  could  be  recovered  ; but  that 
is  by  virtue  of  the  statute  4 and  5 Anne,  ch.  16.  The  defen- 
dant contends  in  this  case  that  the  same  principle  should 
govern,  because  no  more  would  be  directed  to  be  given  in 
the  two  classes  of  cases  I have  mentioned.  The  difference 
between  the  present  case  and  such  a principle  to  be  applied 
is,  that  here  the  defendant  contracts  under  a penalty  to  do 
a certain  thing  within  a certain  time,  and  does  not  do  it,  and 
therefore  the  principle  of  the  common  law  would  prevail — 
that  the  penalty  would  be  recoverable  as  the  debt — unless 
that  be  governed  by  the  equitable  principle  that  damages 
should  only  be  given  equivalent  to  the  injury  sustained. 
The  case  of  Flureau  v.  Thornhill  (2  W.  Bl.  1078)  qualified 
the  common  law  in  the  case  of  contracts  for  the  sale  of 
lands,  because,  as  expressed  by  Mr.  Justice  Blackstone, 
these  contracts  are  merely  upon  the  condition,  frequently 
expressed  but  always  implied,  that  the  vendor  tlias  a good 
title.  In  this  case  the  bond  is  not  a contract  of  sale,  with 
any  condition  of  that  kind,  either  expressed  or  implied,  but 
is  a positive  engagement  that  the  defendant  will  convey  the 
land  to  the  plaintiff,  and  therefore  comes  within  the  princi- 
ples established  by  the  cases  of  Hopkins  v.  Grazebrook  (6 
B.  & C.  31),  Robinson  v.  Harman  (1  Ex.  850),  and  the 
recent  case  of  Yallier  v.  Walsh  (6  C.  P.  459). 

The  rule  for  reducing  the  damages  should  therefore  be 
discharged. 

McLean,  J.,  concurred. 


Rule  discharged. 
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Stewart  y Murphy. 

4 Wm.  ch.  I,  sec.  17 — Construction  of— Possession  by  grantee  before  patent. 
The  possession  of  land  by  a person  deriving  title  from  the  Crown,  which 
under  the  4 Wm.  IV.,  ch.  1,  sec  17,  will  enable  the  statute  to  run  against 
him,  must  be  a possession  after  the  patent  has  issued. 

In  this  case,  B.  went  upon  the  land  for  the  purpose  of  performing  the  settle- 
ment duty,  and  conveyed  to  H.  (from  whom  the  plaintiff  claimed)  : he  then 
left  the  country,  and  the  patent  was  afterwards  issued  in  his  name.  After 
B.  left  defendant  took  possession,  and  had  continued  more  than  twenty 
years,  but  there  was  no  evidence  that  B.,  while  patentee,  knew  of  his  being 
there.  Held , that  the  plaintiff  was  not  barred. 

Qucere  whether  B.’s  occupation,  merely  for  the  purpose  of  performing  settle- 
ment duty,  would  have  been  sufficient,  even  after  the  patent,  to  deprive 
him  of  the  benefit  of  the  statute. 

Ejectment,  for  lot  No.  4 in  the  ninth  concession  of  Leeds. 
At  the  trial,  at  Brock ville,  before  Robinson  C.  J.,  the 
plaintiff  proved  a patent  issued  to  John  Bawdin  for  this 
land  on  the  21st  of  June,  1824;  and  a deed  was  produced, 
dated  the  8th  of  August,  1822,  from  John  W.  Bawdin  to 
Edward  Harrison,  conveying  this  land  to  him  for  £50,  with 
covenants  for  title,  quiet  enjoyment,  &c.  There  were  two 
subscribing  witnesses  to  this  deed,  who  were  both  dead,  as 
proved  by  David  Jones,  Esquire,  in  whose  handwriting  the 
deed  (a  printed  form)  was  filled  up.  On  the  15th  of  Sep- 
tember, 1857,  Edward  Harrison  conveyed  this  land  to  the 
plaintiff,  for  a consideration  expressed  of  £5. 

The  facts  of  the  case  were  singular.  There  seemed,  upon 
the  evidence,  no  reason  to  doubt  that  John  Bawdin,  men- 
tioned in  the  patent,  was  the  John  W.  Bawdin  who  made 
the  deed  to  Harrison.  It  was  proved  that  J ohn  W.  Bawdin 
lived  in  Brockville  from  1818  to  1822,  when  he  left  Canada, 
and  nothing  more  was  known  of  him.  He  had  been  in  part- 
nership with  Harrison,  and  when  they  separated  Harrison 
had  a demand  against  him  for  about  £40,  which  he  em- 
ployed David  Jones,  Esquire,  an  attorney,  to  collect;  and, 
as  Harrison  swore,  who  was  examined  as  a witness  upon 
this  trial,  he  was  paid  the  debt  in  money  by  his  attorney, 
Mr.  Jones. 

Mr.  Jones  had  no  recollection,  as  he  stated,  of  the  tran- 
saction, and  Harrison  stated  that  he  had  never  seen  the 
deed  till  lately,  andfthad  no  recollection  of  any  such  convey- 
ance having  been  made  to  him,  but  he  said  he  had  no  doubt 
it  was  all  right.  It  seems  probable,  from  the  evidence,  that 
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Mr.  Jones  knowing  that  the  lot  belonged  to  Bawdin,  had 
got  him  to  give  a deed  of  it  in  order  that  he  might  be  secure 
in  waiting  for  payment,  and  that  Mr.  Jones  afterwards 
settled  the  debt.  His  docket,  he  said,  might  explain  how 
it  was,  but  he  was  called  suddenly  to  give  evidence  with- 
out being  requested  to  make  the  search,  and  he  could  give 
no  explanation  of  the  matter. 

Harrison  swore  that  he  had  some  recollection  that  the 
land  was  sold  under  his  execution  against  Bawdin ; an^  it 
was  asserted,  but  not  proved,  that  it  was  bought  at  the 
sheriff’s  sale  by  one  McKenzie,  who  sold  it,  and  that  the 
title  came  to  this  plaintiff,  who  discovering  afterwards  that 
a deed  had  been  made  of  it  by  Bawdin  to  Harrison,  referred 
to  Harrison  about  it,  who,  at  his  request,  gave  him  a convey- 
ance of  all  his  estate  in  the  land,  upon  receiving  £5,  which 
Harrison  said  was  about  the  amount  of  a small  balance  that 
appeared  by  his  books  to  be  yet  unpaid  of  his  debt  against 
Bawdin.  The  deed  to  Harrison  had  never  been  registered. 

The  defendant  set  up  no  other  title  to  the  land  than  by 
possession. 

The  learned  Chief  Justice  told  the  jury,  that,  though  the 
deed  to  Harrison  was  made  before  the  patent  issued,  the 
conveyance  might  operate  by  estoppel,  which  would  work  in 
interest,  as  soon  as  the  patent  issued,  to  Harrison,  to  whom 
the  patentee  had  given  the  deed ; and  that,  if  they  were  satis- 
fied of  the  identity  of  the  person,  J.  W.  Bawdin’s  deed  would 
convey  the  fee  to  Harrison,  and  the  plaintiff’s  title  was 
sufficiently  made  out,  provided  they  had  no  doubt  that  the 
deed  was  actually  executed,  and  without  fraud  or  imposition. 

As  to  the  possession,  there  was  evidence  that  before 
Bawdin  left  Canada  in  1822,  he  had  gone  upon  the  lot, 
and  done  the  settlement  duty,  though  there  was  a doubt 
upon  all  the  testimony  whether  that  was  Bawdin  or  one 
Armstrong,  who,  according  to  other  accounts,  was  employed 
to  do  the  settlement  duty  for  Bawdin,  and  did  it,  and  was 
paid  for  it.  There  was  no  doubt  that  after  Bawdin  left 
Canada  (in  1822),  and  much  more  than  twenty  years  ago, 
the  defendant  went  upon  the  land  (not  under  any  colour  or 
right)  and  cleared  some  acres,  and  had  lived  on  i t continually 
14£  16  u.  c.  Q.  B. 
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since.  The  waters  of  the  Rideau  divide  the  lot.  On  the 
north  side  the  land  was  wet,  and  was  still  in  a state  of 
nature,  not  having  been  occupied  by  the  defendant,  or  by 
any  one.  The  defendant’s  improvement  was  altogether  on 
the  south  side,  and  the  evidence  was  very  vague  and 
unsatisfactory  as  to  the  extent  of  his  improvements,  for  he 
owned  the  lot  adjoining,  and^  the  witnesses  could  not  tell 
how  much  of  the  cleared  land  was  on  this  lot,  and  how  much 
on  the  other. 

The  learned  Chief  Justice  told  the  jury,  that  the  defen- 
dant’s possession  would  only  bar  the  plaintiff  as  regarded 
that  part  of  the  lot  of  which  he  held  actual  possession,  not 
that  part  which  he  had  not  enclosed,  or  visibly  used  during 
the  time,  so  that  it  could  be  said  he  was  in  exclusive  posses- 
sion of  it.  And  as  to  the  operation  of  the  17th  clause  of  our 
statute,  4 Wm.  LV.,  ch.  1,  in  this  case,  he  explained  that  if 
they  were  satisfied  Bawdin  had  lived  on  the  lot  for  a time, 
while,  according  to  some  portion  of  the  testimony,  he  was 
doing  the  settlement  duty,  then,  having  been  on  that  occa- 
sion in  actual  possession  of  this  land  granted  to  him  by  the 
Crown,  the  statute  would,  but  for  one  circumstance,  clearly 
begin  to  run  against  him  when  the  defendant  went  upon  a 
part  of  the  land  more  than  twenty  years  ago ; but  as  it 
seemed  that  such  actual  possession  of  Bawdin  was  not  under 
his  patent,  but  before  any  patent  had  issued,  he  inclined  to 
think  the  case  did  not  come  under  that  part  of  the  17th 
clause  which  dispenses  with  the  necessity  of  proving  know- 
ledge on  the  part  of  the  patentee  of  the  possession  held 
against  him  before  the  statute  can  begin  to  run. 

The  jury,  however,  found  a verdict  for  the  plaintiff,  for 
such  part  of  the  land  only  as  the  defendant  was  not  in 
actual  possession  of,  adding  that  they  were  unable  to  say 
from  the  evidence  what  particular  portion  that  was. 

Sherwood,  Q.  C.,  obtained  a rule  nisi  for  a new  trial,  to 
which  Jttichards  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  is  a peculiar  one,  and  brings  up  a new  point. 
That  the  defendant  had  been  for  more  than  twenty  years 
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in  actual  visible  possession  (though  without  right)  of  a con- 
siderable portion  of  the  lot  in  question,  is  quite  clear  upon 
the  evidence,  and  it  is  clear  also  that  such  possession  has 
been  held  by  him  for  much  more  than  twenty  years  since 
the  patent  issued  to  Bawdin  for  the  lot. 

We  have  then  to  consider  the  effect  of  the  17th  clause  of 
the  4 Wm.  IV.,  ch.  1,  in  this  case,  which  provides  “ that 
until  the  person  deriving  title  to  land  in  this  province  as 
the  grantee  of  the  Grown , or  his  heirs  or  assigns,  or  some  or 
one  of  them,  by  themselves,  their  servants  or  agents,  shall 
have  taken  actual  possession  of  the  land  granted,  by  re- 
siding thereupon,  or  by  cultivating  some  portion  thereof,  the 
lapse  of  twenty  years  shall  not  bar  the  right  of  such  grantee' 
or  any  person  claiming  by,  under,  or  through  him,  to  bring 
an  action  for  the  recovery  of  such  lands,  unless  it  can  be 
shewn  that  such  grantee,  or  person  claiming  by,  under  or 
through  him,  while  entitled  to  the  land,  had  knowledge  of 
the  same  being  in  the  actual  possession  of  some  other  person 
not  claiming  to  hold  by,  from,  or  under  the  grantee  of  the 
Crown  (such  possession  having  been  taken  while  the  said  lot 
was  in  a state  of  nature),  in  which  case  the  right  to  bring 
such  action  shall  be  deemed  to  have  accrued  from  the  time 
that  such  knowledge  was  obtained.” 

Now  admitting  that  the  occupation  between  1820  and 
1822  by  Armstrong,  if  he  was  sent  by  Bawdin  to  do  the 
settlement  duty,  would  be  the  same  thing  as  an  occupation 
by  Bawdin  himself,  and  admitting  also,  which  I should  think 
more  doubtful,  that  an  occupation  of  that  kind — that  is,  for 
the  purpose  merely  of  doing  the  settlement  duty  upon  the 
lot — would  be  such  a residing  upon  the  land  as  would  be 
sufficient  to  exclude  the  grantee  from  the  benefit  of  the 
exception  contained  in  the  provision  referred  to,  I thought 
at  the  trial  that  the  possession  of  a person  deriving  title 
from  the  Crown,  which  will  have  the  effect  of  enabling  the 
statute  to  run  against  him,  though  he  might  be  ignorant  of 
the  fact  of  a subsequent  possession  being  held  against  him, 
must  be  a residence,  or  cultivation  of  some  portion  of  the 
land  by  him,  after  he  has  become  the  grantee  of  the  Crown, 
in  the  legal  sense  of  that  term  ; in  other  words,  after  the 
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patent  has  issued  to  him.  Now  that  was  not  the  case  here  : 
whether  it  was  Bawdin  himself  that  did  the  settlement  duty 
between  1820  and  1822,  or  Armstrong  for  him,  that  was 
unquestionably  before  the  patent  issued,  and  Bawdin  had 
left  the  country  before  he  obtained  his  patent,  and  there 
was  no  evidence  whatever  that  Bawdin,  at  any  time  after 
the  patent  issued,  had  notice  or  knowledge  of  the  defendant 
having  entered  upon  the  land. 

If  this  construction  of  the  statute  be  the  correct  one, 
which  we  think  it  is,  then  it  was  necessary  to  shew 
knowledge  by  Bawdin,  or  some  one  claiming  under  him 
after  the  21st  of  June,  1824,  when  the  patent  issued,  that 
the  defendant  Murphy  had  gone  upon  the  land,  and  there 
was  no  proof  of  that,  which  was  necessary  to  be  shewn 
before  the  statute  could  begin  to  run. 

In  our  opinion,  therefore,  there  should  be  a new  trial 
without  costs. 

Buie  absolute. 


Watson  v.  The  Sarnia  Plank  Boad  Company. 

The  lessee  of  a road  from  a joint  stock  road  company  cannot  maintain  any 
action  against  the  lessors  for  neglecting  to  keep  their  road  in  repair,  and 
thus  causing  a diminution  in  the  tolls,  for,  in  the  absence  of  any  covenant 
in  the  lease,  no  such  duty  arises  from  the  relation  of  landlord  and  tenant. 
The  34th  and  two  subsequent  seetions  of  16  Vic.,  ch.  190,  are  intended  for 
the  protection  of  the  public,  and  do  not  give  any  additional  rights  to  a lessee 
of  the  road. 

The  plaintiff  stated  in  his  declaration,  that  he  had  leased 
from  the  defendants  the  Sarnia  plank  road;  from  the  18th 
of  May,  1856,  to  the  30th  of  April,  1857,  for  £408  a year: 
that  the  defendants  were  and  are  a joint  stock  company, 
existing  under  the  provisions  of  the  statute  16  Vic.,  ch.  190, 
for  the  formation  of  joint  stock  companies  for  the  construc- 
tion of  roads  and  other  public  works  in  Upper  Canada : that 
it  was  the  duty  offthe  defendants  to  keep  the  road  in  good 
and  sufficient  repair : that  they  neglected  that  duty,  and 
suffered  the  road  to  decay,  and  become  wholly  out  of  repair, 
from  the  1st  of  July,  1857,  to  the  end  of  that  year,  of  which 
the  plaintiff  gave  them  notice,  whereby  the  road  became 
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dangerous  and  unfit  for  travel,  in  consequence  of  which 
the  tolls  greatly  decreased,  and  the  plaintiff  lost  a large 
amount,  &c. 

Defendants  pleaded  1st.  Not  guilty. 

2nd.  That  the  plaintiff  was  not  the  lessee,  as  alleged. 

3rd.  That  the  tolls  did  not  fall  off  by  reason  of  the  road 
being  out  of  repair. 

4th.  That  they  were  not  duly  notified  that  the  road  was 
out  of  repair. 

At  the  trial,  at  Sarnia,  before  McLean , J.,  there  was  a 
good  deal  of  evidence  to  prove  that  the  road  during  the  year 
1857,  after  the  lease  to  the  plaintiff,  was  out  of  repair. 

It  passed  over  wet  ground,  and  from  that  cause  chiefly 
seemed  to  have  been  in  a bad  state,  so  that  the  people  avoided 
using  it,  and  went  round  by  another  road,  which  the  wit- 
nesses ascribed  partly  to  the  plank  road  being  out  of  repair, 
and  partly  to  their  desire  to  avoid  paying  tolls. 

The  learned  j udge  doubted  whether  this  action  could  be 
maintained.  He  thought  the  statute  prescribed  how  the 
duty  to  keep  the  road  in  repair  should  be  enforced,  and  that 
every  one  suffering  from  the  omission  could  not  sue  the  com- 
pany, but  he  requested  the  jury  to  find  what  damage  the 
plaintiff  had  sustained,  and  reserved  leave  to  the  defendants 
to  move  for  a nonsuit. 

The  jury  found  for  the  plaintiff  and  £34  damages,  on  the 
first,  second,  and  third  issues,  and  for  the  defendants  on  the 
fourth. 

M.  C.  Cameron  obtained  a rule  nisi  to  enter  a nonsuit, 
pursuant  to  the  leave  reserved,  or  for  a new  trial  on  the  law 
and  evidence,  or  to  arrest  the  judgment. 

Becker , Q.  C.,  shewed  cause. 

Robinson,  C.  J. — The  effect  of  the  finding  for  the  defen- 
dants on  the  fourth  plea  is  to  be  considered. 

The  lease  seems  not  to  have  been  produced  at  the  trial. 

The  motion  in  arrest  of  judgment  did  not  appear  to  be 
insisted  on  by  the  defendants  in  the  argument.  The  plain- 
tiff’s counsel  stated  that  he  understood  the  objection  to  be 
the  want  of  averment  that  notice  had  been  given  to  the 
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company  of  the  road  being  out  of  repair,  as  provided  in  the 
34th  section  of  the  statute  16  Yic.,  ch.  190,  in  order  to 
establish  that  the  company  and  the  lessee  had  in  conse- 
quence lost  the  right  to  receive  toll  until  the  road  should  be 
placed  in  a proper  state  of  repair.  The  intention  of  the 
34th,  and  two  following  sections  of  the  act  is  to  protect  the 
public  against  the  necessity  of  paying  tolls  in  such  cases. 
The  provision  has  not,  in  my  opinion,  any  bearing  upon  the 
relation  between  the  company  and  their  lessee,  as  landlord 
and  tenant,  any  further  than  that,  if  the  company  had 
brought  themselves  within  it  by  neglecting  to  repair  after 
notice,  then  the  lessee  might  have  founded  his  action  upon 
his  absolute  inability  to  receive  tolls.  Whether  that  could 
be  made  a ground  of  action  on  his  part  for  damages,  or  might 
be  set  up  in  bar  of  any  claim  for  rent,  we  need  not  now  con- 
sider, because  the  plaintiff  has  not  in  his  action  placed  that 
question  before  us.  He  is  neither  resisting  the  company’s 
claim  for  rent,  nor  is  he  in  tjiis  action  founding  his  complaint 
upon  any  alleged  disability  of  the  company  or  himself  to 
charge  toll,  in  consequence  of  any  notice  having  been  served 
under  the  34th  clause.  He  has  by  his  declaration  rested 
his  case  on  no  such  ground,  for  he  has  not  averred  notice 
given  by  the  engineer  to  the  head  of  the  company,  under  the 
34th  clause,  nor  any  consequent  legal  incapacity  in  the  com- 
pany to  charge  toll.  He  cannot  be  considered  as  grounding 
his  action  upon  any  peculiar  duty  thrown  upon  the  company 
by  those  provisions  in  the  statute,  since  he  has  not  averred 
what  it  would  be  necessary  to  shew  in  order  to  make  that 
duty  attach. 

He  sues  the  defendants  for  damages  in  consequencq  of  the 
diminution  in  amount  of  tolls,  not  because  he  had  lost  the 
power  to  charge,  but  because  many  people  avoid  the  road  in 
consequence  of  its  being  in  bad  repair,  and  he  does  not  there- 
fore receive  so  much  income  as  he  otherwise  wo.uld.  This 
leaves  the  case  to  rest  upon  the  mere  relation  of  landlord 
and  tenant,  and  the  duties  arising  from  it.  Upon  that 
ground  the  action  is  not  maintainable.  If  the  lease,  which 
was  not  produced  at  the  trial,  had  contained  any  covenant 
by  the  company  to  keep  the  road  in  repair,  the  action  must 
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of  course  have  been  grounded  upon  the  covenant.  Where 
there  is  no  such  covenant,  which  I assume  to  be  the  case  in 
this  instance,  no  action  lies  by  the  tenant  against  his  land- 
lord for  not  repairing.  Even  where  a house  is  leased,  and 
for  want  of  repairs  it  becomes  uninhabitable,  no  such  action 
lies,  in  the  absence  of  an  engagement  by  the  landlord  to  re- 
pair. The  parties  have  referred  the  question  to  the  court, 
whether  upon  the  facts  proved  any  action  lies,  agreeing  that 
a non-suit  may  be  entered  if  it  does  not.  In  my  opinion  a 
non-suit  should  be  entered,  though,  if  we  were  strictly  to 
compare  the  evidence  with  the  verdict  found  upon  the  sev- 
eral issues,  I am  not  prepared  to  say  that  the  plaintiff  did 
not  entitle  himself  to  a verdict  uponall. 

The  only  one  about  which  there  could  be  any  doubt  would 
be  the  fourth,  and  as  that  refers  only  to  a notice  by  the  plain- 
tiff of  the  want  of  repair,  not  to  a notice  such  as  is  required 
by  the  34th  clause  of  the  act,  and  as  there  is  some  evidence 
of  the  plaintiff  having  given  notice  of  the  bad  state  of  the 
road,  though  not  formally,  it  is  not  clear  that  the  jury  should 
not  have  found  for  the  plaintiff  on  that  as  well  as  upon  the 
other  issues  ; but  they  found  for  the  defendants,  which  bars 
the  action,  and  the  plaintiff'  has  made  no  motion  for  judg- 
ment non  obstante , so  that,  there  being  in  truth  no  legal 
cause  of  action,  nothing  is  lost  by  the  parties  having  agreed 
to  let  the  case  be  decided  upon  a motion  for  non-suit. 

Burns,  J. — The  plaintiff  has  altogether  mistaken  the  effect 
of  the  34th  section  of  the  statute  16  Yic.  ch.  190,  in  suppos- 
ing that  it  applies  against  these  defendants,  so  as  to  give 
him  a right  of  action  as  the  gate-keeper,  because  the  amount 
of  toll  was  lessened  by  reason  of  the  road  being  in  a bad 
state  of  repair.  The  obligation  imposed  upon  the  road  com- 
pany is  for  the  protection  of  the  public,  and  if  the  plaintiff 
had  suffered  by  reason  of  having  a waggon  broken,  or  a 
horse  injured,  he  would  have  a good  cause  of  action  against 
the  company  ; but  the  legislature  never  intended  to  alter  the 
law,  and  impose  an  obligation  upon  the  defendants,  as  land- 
lords, to  the  plaintiff,  as  their  tenant,  that  they  should  repair 
the  road  in  order  that  it  might  be  more  profitable  to  him. 
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If  the  plaintiff  desired  to  protect  himself  against  payment 
of  the  rent  for  the  road  or  gates  in  case  of  diminution  of  the 
tolls,  he  should  have  stipulated  for  it  by  way  of  reduction, 
or  have  had  the  defendants’  covenant  to  him  to  keep  the 
road  in  repair,  so  that  he  might  have  a remedy  against  them 
in  case  they  did  not.  The  case  of  Hart  v.  Windsor  (12  M. 
& W.  68)  shews  that  the  only  implied  contract  or  covenant 
between  the  landlord  and  tenant  is  that  of  title,  and  that 
there  is  no  implied  contract  as  to  the  condition  of  the  pro- 
perty at  the  time  of  the  lease  of  it,  or  that  it  shall  continue 
fit  for  the  purpose  for  which  it  was  demised. 

McLean,  J.,  concurred. 

Rule  absolute  for  nonsuit. 


Washington  v.  Webb. 

Division  Court — Interpleader — Action  against  bailiff for  seizure — Application  to 
stay  proceedings — Laches — 13  & 14  Vic. , ch.  53,  sec.  102  ; 16  Vic. , ch.  177, 
sec.  7 — Construction  of. 

The  plaintiff,  in  November,  1856,  sued  defendant,  a bailiff  of  a division  court, 
in  trespass  for  seizing  his  goods  ; defendant,  thereupon,  in  February,  1857, 
obtained  a summons  in  this  court,  calling  on  the  plaintiff  to  shew  cau 
why  the  action  should  not  be  stayed,  and  why  the  judge  issuing  the  sum- 
mons should  not  adjudicate  upon  the  plaintiff’s  claim.  When  this  sum- 
mons was  obtained,  an  interpleader  order  was  pending  in  the  Division 
Court,  which  the  judge  of  that  court  determined  in  March,  by  deciding 
that  the  plaintiff  was  entitled  to  the  proceeds  of  the  goods  sold,  and  fi$ 
as  damages  for  taking  them,  which  the  execution  plaintiff  then  paid  into 
the  Division  Court.  In  the  meantime,  however,  the  summons  in  this  court 
had  been  discharged ; and  afterwards  the  plaintiff  proceeded  with  this  ac- 
tion by  filing  a declaration  in  August,  to  which  the  defendant  pleaded  ; and 
a trial  took  place,  which  resulted  in  a verdict  for  the  plaintiff.  The  defen- 
dant then  applied  to  rescind  the  order  discharging  the  summons  in  this  court, 
and  to  stay  proceedings. 

Held,  that  the  summons  should  not  have  been  discharged  altogether,  but  pro- 
ceedings should  have  been  stayed,  as  directed  by  the  16  Vic.,  ch.  177,  sec. 
7 ; and  that  the  defendant  was  still  entitled  to  a stay  of  proceedings,  under 
the  statute,  notwithstanding  his  laches ; but  on  account  of  his  delay  the  rule 
was  made  absolute,  without  costs. 

Under  the  13  & 14  Vic.,  ch.  53,  sec.  102,  and  16  Vic.,  ch.  177,  sec.  7,  amend- 
ing it,  the  judge  of  the  division  court  must  adjudicate  upon  the  claim  to 
goods  seized  ; but  the  application  to  stay  proceeding  in  any  action  brought 
for  the  seizure  must  be  made  to  the  court,  or  a judge  of  the  court,  in  which 
such  action  is  pending. 

Crooks , during  this  term,  obtained  a rule,  which  had  been 
moved  for  in  Michaelmas  term  last,  on  the  part  of  the  defen- 
dant, calling  on  the  plaintiff  to  shew  cause  why  the  order  of 
the  Honourable  Mr.  Justice  McLean , discharging  the  sum- 
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mons  issued  in  this  cause,  calling  on  the  plaintiff  to  shew 
cause  why  all  further  proceedings  in  this  cause  should  not 
be  stayed,  should  not  be  rescinded ; and  why  it  should  not  be 
referred  to  the  judge  who  granted  the  summons  to  adjudi- 
cate upon  the  claims  upon  which  the  action  is  brought,  and 
why  the  judge  should  not  make  such  order,  in  respect  thereof, 
aod  of  the  costs  of  the  proceedings,  as  should  seem  meet ; or 
why  a rule  of  court  should  not  issue,  in  similar  terms  to  that 
set  forth  in  the  summons. 

On  the  7th  of  February,  1857,  the  defendant  obtained  a 
summons  from  Mr.  Justice  Burns,  calling  on  the  plaintiff  to 
shew  cause  why  all  further  proceedings  in  the  case  should 
not  be  stayed,  and  why  it  should  not  be  referred  to  the  judge 
to  adjudicate  upon  the  claim  on  which  the  action  was  brought, 
and  why  the  judge  should  not  make  such  order  between  the 
parties  in  respect  thereof,  and  of  the  costs  of  the  proceed- 
ings, as  to  him  should  seem  fit.  This  summons  was  obtained 
upon  an  affidavit  of  the  defendant,  shewing  that  he  was  the 
bailiff  of  the  seventh  division  court  of  the  county  of  Welling- 
ton, and  as  such  had,  previous  to  the  5th  of  September,  1856, 
a warrant  of  execution  in  his  hands  against  the  goods  of  Daniel 
Youbanks,  at  the  suit  of  one  Garrett  Molloy,  and  upon  it 
had  sold,  as  the  property  of  Youbanks,  one  yoke  of  oxen, 
one  chain,  and  a lumber  waggon,  and  had  paid  the  proceeds 
thereof  into  the  hands  of  the  clerk  of  the  court.  The 
present  plaintiff  claimed  the  property,  and  on  the  5th  of 
September,  1856,  served  the  defendant  with  notice  of  action, 
and  thereupon  the  defendant  obtained  from  the  clerk  of  the 
court  an  interpleader  summons,  and  called  both  the  plaintiff 
and  Garret  Molloy  to  appear  before  the  judge  of  the 
Division  Court,  and  support  their  claims  to  the  proceeds 
arising  from  the  sale  of  the  goods  and  chattels.  They  did 
appear  accordingly,  and  the  hearing  was  postponed  or  ad- 
journed from  time  to  time,  and  on  the  29th  of  January, 
1857,  the  matter  had  not  been  determined,  and  the  proceeds 
of  the  sale  still  remained  in  court.  On  that  day,  the  29  th 
of  January,  the  defendant  was  served  with  a writ  in  this 
action,  which  writ  had  been  issued  on  the  24th  of  November, 
30  xvi.,  u.  c.  Q.  B. 
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1856,  and  then  the  defendant  applied  for  and  obtained  the 
summons  to  stay  the  action. 

The  summons  was  heard  on  the  7th  of  March,  1857, 
before  Mr.  Justice  McLean , and  he  made  an  order  discharge 
ing  the  summons,  with  costs  to  be  costs  in  the  cause. 

On  the  17th  of  March,  1857,  the  interpleader  summons 
was  heard,  and  judgment  given  thereon  by  the  judge  of  the 
county  court.  The  plaintiff  appeared  and  claimed  the  pro- 
ceeds of  the  sale  of  the  goods,  and  the  judgment  creditor 
appeared  to  dispute  his  claim.  The  judge  of  the  county 
court  ordered  the  proceeds,  after  hearing  the  parties  upon 
their  respective  claims,  to  be  paid  to  the  plaintiff — namely, 
£11  15s. — and  upon  asking  the  plaintiff  whether  he  claimed 
damages  for  the  seizure,  and  being  answered  that  he  did, 
the  judge  thereupon  awarded  the  further  sum  of  £15,  to  be 
paid  by  the  execution  creditor,  Garrett  Molloy,  to  the  plain- 
tiff. That  sum  of  £15  was  paid  into  court,  and  both  sums 
still  remained  in  court,  the  plaintiff  not  having  taken  them. 

M.  C.  Cameron  shewed  cause.  It  appeared  that  subse- 
quent to  the  proceedings  before  the  judge  of  the  county 
court  the  plaintiff  had,  on  the  22nd  of  August,  1857,  filed  a 
declaration  in  this  cause  : that  on  the  29th  of  August  the 
defendant  pleaded;  and  the  case  was  tried  at  the  last  assizes 
held  at  Guelph,  before  Barns,  J.,  and  a verdict  rendered  for 
the  plaintiff  for  £38. 

Hector  Cameron  supported  the  rule. 

Robinson,  C.  J. — I confess  I am  rather  at  a loss  to  give 
a clear  construction  to  the  seventh  section  of  the  16  Vic.,  ch 
177,  and  cannot  altogether  satisfy  myself  as  to  the  extent  to 
which  the  102nd  clause  of  the  13  & 14  Vie.,  ch.  53,  is  altered 
in  effect  by  the  7th  clause  of  the  later  act,  which  is  not  sub- 
stituted for  it,  but  must  be  read  in  connexion  with  it.  I think, 
however,  that  the  legislature  must  have  meant  that  the  claim 
in  interpleader  cases,  mentioned  in  the  seventh  clause, must  be 
adjudicated  upon  in  the  division  court  which  issued  the  sum- 
mons, though  it  is  remarkable  how  the  language,  as  to  that 
portion  of  the  clause,  varies  from  that  used  in  the  102nd 
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clause  of  the  former  statute,  and  how  much  less  explicit  it 
is  upon  that  point.  Still  I cannot  imagine  how  anything 
else  was  meant. 

Then,  as  to  the  court  in  which  the  application  should  be 
made  to  stay  the  proceedings  in  any  action  brought,  I take 
it  the  superior  court,  in  which  the  action  is  pending,  must  be 
meant,  or  a judge  thereof.  There  can  surely  be  no  room  for 
doubt  on  that  point. 

Then  assuming  this  to  be  so,  any  delay  in  making  the 
application  for  the  interpleader  order  in  the  division  court 
was  a matter  to  be  excepted  to  before  the  j udge  of  that  court. 
Having  made  the  order,  and  adjudicated  upon  the  case,  his 
decision  must  have  effect  given  to  it,  so  far  as  he  had  au- 
thority under  the  statute  to  do  what  he  did. 

When  the  judge  of  this  court  was  moved  in  February, 
1857,  to  stay  proceedings  in  this  action,  and  to  adjudicate 
upon  the  claim , I do  not  see  why  he  should  not  have  acceded 
to  that  part  of  the  application  which  related  to  the  staying 
proceedings  in  this  action,  though  I think  he  properly  re- 
fused to  adjudicate  upon  the  claim,  because  there  was  a 
proceeding  pending  in  the  division  court,  and  intended,  as  I 
understand  the  act,  to  be  adjudicated  upon  there.  Mr. 
Justice  McLean,  however,  seems  to  have  discharged  the 
summons  altogether  on  the  7th  of  March,  1857,  and  if  the 
defendant  did  not  mean  to  acquiesce  in  that  decision,  I do  not 
see  why  he  should  not  have  moved  this  court  upon  the  subject 
before  Michaelmas  Term  last,  allowing  two  terms  to  elapse. 

It  is  objected  that  the  defendant  also  pleaded  to  this  action 
after  his  summons  to  stay  proceedings  was  discharged,  and 
now,  after  the  verdict  upon  the  issues  raised  by  his  pleas* 
he  comes  to  the  court  (in  Michaelmas  Term)  to  stay  proceed- 
ings. Any  delay,  however,  in  moving  cannot  warrant  us  in 
disregarding  the  act  of  parliament,  but  it  may  influence  us  in 
regard  to  costs. 

1 agree  that  the  order  should  be  made  absolute  to  stay 
proceedings  in  this  action  without  costs  : not  giving  any  costa 
to  defendant,  because  he  incurred  them  unnecessarily  by 
pleading  to  the  declaration.  He  could  have  come  to  this 
court  in  Easter  or  Trinity  Term  as  well  as  now. 
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Burns,  J. — This  application  is  made  under  the  7th  section 
of  16  Vic.,  ch.  177,  and  it  appears  that  the  defendant,  upon 
being  notified  that  the  plaintiff  claimed  the  property  which 
he  had  sold  upon  the  warrant  of  execution,  promptly  applied 
under  that  section  for  a summons,  calling  before  the  division 
court  the  execution  creditor  and  the  plaintiff.  He  did  not 
wait  for  a writ  to  be  issued,  but  obtained  the  interpleader 
summons  on  the  2nd  of  October,  1856,  summoning  the 
parties  to  appear  on  the  11th  of  November,  at  which  time, 
it  seems,  the  hearing  of  the  matter  was  adjourned.  Why 
the  plaintiff  after  this  should  have  sued  out  a writ  does  not 
appear,  but,  when  it  was  served  upon  the  defendant,  he 
again  promptly  applied  to  judge  of  the  court  to  stay  the 
action.  The  section  of  the  act  is  obscurely  worded,  but  I 
take  the  meaning  of  it  to  be  this  : that  when  the  action  is 
brought  in  the  superior  court,  it  is  that  court,  or  a judge 
thereof,  who  has  the  authority  to  stay  the  proceedings,  and 
that  authority  extends  to  make  the  party  plaintiff  pay  costs, 
if  the  action  be  brought  after  the  summons  for  interpleading 
shall  have  issued  from  the  division  court ; but  that  it  is  the 
judge  of  the  division  court  who  shall  adjudicate  upon  the 
claim,  and  make  such  order  in  respect  of  such  claim,  and  the 
costs  of  the  proceedings,  as  to  him  shall  seem  fit,  and  his 
order  is  to  be  enforced  in  like  manner  as  any  order  made  in 
any  suit  in  such  court,  and  such  order  shall  be  final  and 
conclusive  between  the  parties. 

Instead  of  the  summons  being  discharged,  as  it  was,  it 
should  have  been  made  absolute.  The  only  question  now  is, 
whether  the  defendant  be  too  late  in  this  application,  having 
allowed  two  full  terms  to  elapse  before  applying  to  rescind 
the  order  made  on  the  7th  of  March,  1857,  and  in  the  mean 
time  having  pleaded  to  the  declaration,  and  having  defended 
the  case  at  the  assizes.  I do  not  think  he  is  too  late  in  still 
asking  the  court  to  stay  the  action.  There  can  be  no  doubt 
the  judge  of  the  county  court  had  full  jurisdiction  over  the 
plaintiff’s  claim,  and  in  that  respect  the  plaintiff  is  in  error 
in  asking  by  this  rule  that  the  judge  of  this  court  who  issued 
the  summons  should  adjudicate  upon  the  claim.  At  the  time 
the  summons  to  stay  proceedings  was  discharged,  the  judge 
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of  the  county  court  had  not  as  yet  disposed  of  the  matter. 
He  did  afterwards  do  so,  and  made  an  order,  which  has 
passed  into  judgment  for  the  plaintiff,  not  only  as  to  the 
money  in  court,  the  proceeds  of  the  goods,  but  also  as  to 
the  plaintiff’s  damages.  The  statute  says  that  such  order 
may  be  enforced  in  the  same  manner  as  any  order  made  in 
a suit  may  be  : that  is,  if  necessary  may  be  enforced  by 
execution.  There  was  no  necessity  for  that,  however,  for 
the  judgment  creditor  immediately  paid  into  court  the  £15 
directed  to  be  paid  by  him.  The  effect  of  this  adjudication 
is,  that  the  money  in  court,  £11  15s.,  and  the  £15  paid,  is 
the  property  of  this  plaintiff,  and  the  judge  of  the  county 
court  can  make  no  further  order  in  the  matter,  whatever  may 
be  the  result  of  this  application.  If  we  shall  adjudge  that 
the  defendant  is  now  too  late  to  stay  this  action,  the  plaintiff 
then  will  obtain  a satisfaction  from  the  bailiff  for  the  value 
of  the  property,  and  he  may  also  take  from  the  division 
court  the  proceeds  of  the  sale  of  the  property,  and  the 
damages  paid  in  there  to  his  credit. 

The  rule  should  be  made  absolute  to  stay  proceedings, 
without  costs,  however.  The  defendants  should  have  applied 
in  Easter  Term  to  rescind  the  judge’s  order  discharging  the 
summons,  if  he  had  any  reason  to  think  the  plaintiff  did  not 
intend  to  abide  by  the  decision  of  the  judge  of  the  county 
court  made  on  the  17th  of  March.  When  he  plainly  saw 
that  the  plaintiff  did  not  intend  to  proceed,  by  his  serving  a 
declaration  on  the  22nd  of  August,  he  should  have  applied 
then,  in  Trinity  Term,  to  rescind  the  order,  or  at  all  events 
have  renewed  his  application,  either  to  the  court  or  a judge, 
to  stay  further  proceedings  in  the  suit.  He  only  comes  at 
the  last  moment,  before  the  plaintiff  might  perfect  his 
judgment,  by  entering  it  upon  the  verdict. 

McLean,  J.,  concurred. 

Rule  absolute,  to  stay  all  further  proceedings  in  the  suit, 
without  costs. 
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Daly  y.  The  Buffalo  and  Lake  Huron  Railway  Co. 

Arbitration — 14  <k  15  Vic. . ch.  51,  sec.  11 — Appointment  of  third  arbitrator. 

Plaintiff  and  defendants  each  appointed  an  arbitrator,  under  14  & 15  Vic., 
ch.  51,  sec.  II,  to  value  certain  lands  of  the  plaintiff  required  by  defen- 
dants for  their  railway.  The  two  arbitrators,  not  being  able  to  agree 
upon  a third,  went  to  the  judge  of  the  county  court,  who  upon  their 
application  appointed  a third.  No  notice  was  given  to  the  railway  com- 
pany of  the  intention  to  make  such  application,  but  it  appeared  that  the 
arbitrator  appointed  by  them  was  their  general  agent  for  obtaining  the 
land  required  for  the  right  of  way  : that  on  three  other  occasions  the 
judge,  acting  on  his  request  as  representing  the  company,  had  made 
similar  appointments,  and  on  one  the  defendants  had  paid  the  amount 
awarded.  The  arbitrator,  however,  swore  that  he  had  no  authority  to 
apply  to  the  judge  in  this  case,  and  that  on  the  other  occasion  his  pro- 
ceedings were  sanctioned  by  the  solicitor  for  the  company.  The  plaintiff 
having  sued  the  company  upon  the  award  made  : — 

Held,  that  the  third  arbitrator  was  properly  appointed ; and  the  award 
was  sustained. 

The  declaration  set  forth  that  the  plaintiff  and  defendants 
entered  into  an  arbitration,  to  ascertain  the  value  of  certain 
lands  situate  in  the  village  of  Stratford,  the  property  of  the 
plaintiff,  and  taken  by  the  defendants  for  their  railway,  and 
the  damages  to  arise  by  the  defendants  exercising  the  powers 
of  the  statute  given  them ; that  Donald  McDonald  was 
appointed  by  the  defendants  as  their  arbitrator,  in  pursuance 
of  the  provisions  of  the  Railway  Clauses  Consolidation  Act, 
and  that  the  plaintiff  appointed  one  Andrew  Monteith  : that 
these  two  could  not  agree  upon  a third  arbitrator,  and  the 
plaintiff,  by  his  agent,  the  said  Monteith,  and  the  defendants, 
by  their  agent,  the  said  McDonald,  made  application  to  the 
judge  of  the  county  court  to  appoint  a third  arbitrator,  pur- 
suant to  the  statute : that  the  judge  of  the  county  court  did 
appoint  one  Thomas  B.  Guest  to  be  the  third  arbitrator,  and 
when  he  made  the  said  appointment  he  fixed  the  1st  of  April, 
1857,  as  the  day  on  or  before  which  the  said  award  should  be 
made  : that  the  three  arbitrators  were  duly  sworn  before  a 
justice  of  the  peace,  and  took  upon  themselves  the  burthen 
of  the  arbitration  : that  said  arbitrators  met  to  decide  and 
award  on  the  matters  referred  to  them,  and  that  Monteith 
and  Guest,  on  the  30th  of  March,  1857,  made  an  award,  and 
awarded  to  the  plaintiff  the  sum  of  £1000  for  the  purchase 
mouey  and  compensation  for  the  lands  taken,  and  damages 
sustained  and  to  be  sustained  by  the  plaintiff,  by  the  exercise 
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of  the  powers  of  the  company  in  respect  of  the  same,  and 
directed  the  said  sum  to  be  paid  at  the  time  of  the  execntion 
by  the  plaintiff  to  the  defendants  of  a good  and  sufficient 
deed  in  fee  simple  of  the  lands  so  required  to  be  taken. 
The  declaration  then  averred  that  the  defendants  had  taken 
and  still  held  possession  of  the  lands,  and  though  the  plain- 
tiff had  executed  a good  and  sufficient  deed  of  the  lands,  and 
tendered  the  same  to  the  defendants,  yet  the  defendants  had 
hitherto  wholly  neglected  and  refused  to  accept  the  same,  or 
perform  their  part  of  their  award,  and  pay  the  money. 

The  defendants  pleaded — 1st.  That  the  lands  taken  were 
taken  for  the  purposes  of  the  railway:  that  a notice  was 
served  on  the  plaintiff  containing  a description  of  the  lands 
required,  and  stating  that  the  company  were  willing  to  pay 
the  sum  of  £2 46  as  compensation  for  the  land,  and  damages 
sustained,  and  the  name  of  an  arbitrator  if  the  offer  should 
be  rejected,  which  notice  was  accompanied  by  the  certificate 
of  Orpheus  Robinson,  a sworn  surveyor,  that  the  land  was 
required  for  the  railway,  and  that  the  sum  offered  was  in  his 
opinion  a fair  compensation  for  the  lands,  and  for  all  damages 
occasioned  by  the  construction  of  the  railway:  that  the  arbi- 
trator named  was  said  McDonald,  and  that  the  plaintiff 
notified  the  deiendants  that  he  refused  to  accept  the  sum  of- 
fered, and  that  he  had  appointed  Monteith  as  his  arbitrator : 
that  the  two  arbitrators  appointed  Guest  as  the  third,  and 
that  then,  before  any  award  made,  the  defendants,  in  pursu- 
ance of  the  statute,  gave  the  plaintiff  notice  that  they  desist- 
ed from  their  notice,  and  that  after  they  had  desisted  Mon- 
teith and  Guest  proceeded  with  the  reference,  and  made  the 
pretended  award  stated. 

2nd.  That  Monteith  and  Guest  did  not  make  the  award 
as  alleged. 

3rd.  That  McDonald  was  not  appointed  by  the  defendants 
to  be  arbitrator  on  behalf  of  the  defendants  as  alleged. 

4th.  That  the  judge  of  the  county  court  did  not  duly  ap- 
point Guest  to  be  the  third  arbitrator,  pursuant  to  the  pro- 
visions of  the  statute. 

5th.  That  defendants  had  no  notice  of  the  time  being 
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fixed  for  the  meeting  of  the  arbitrators,  nor  of  any  proceed  - 
ings  by  the  arbitrators  prior  to  the  award. 

6th.  That  defendants  had  no  notice  of  the  application  by 
the  plaintiff,  or  on  his  behalf,  to  the  judge  of  the  county 
court,  for  the  appointment  of  a third  arbitrator. 

7th.  That  the  sum  awarded  was  excessive  and  fraudulently 
exhorbitant,  and  the  award  was  made  by  fraud,  covin,  and 
misrepresentation. 

8th.  That  the  plaintiff  duly  received  a notice  of  desistment 
from  the  defendants,  prior  to  the  making  the  award,  and  re- 
ceived the  cost  of  the  proceedings  payable  to  the  plaintiff  on 
said  desistment,  and  thereby  waived  and  abandoned  said  ar- 
bitration, and  put  an  end  to  the  same. 

The  plaintiff*  took  issue  on  all  the  pleas. 

At  the  trial  before  Burns , J.,  at  Stratford,  it  was  admitted 
that  the  appointment  of  McDonald  on  the  part  of  the  com- 
pany, and  the  appointment  of  Monteith  on  the  part  of  the 
plaintiff,  were  regularly  made  upon  the  notice  given  by  the 
company  : that  the  plaintiff’s  land  had  been  taken  by  the 
company,  and  that  £246  was  offered  to  be  paid  for  it,  and 
refused  by  the  plaintiff.  The  contest  between  the  parties 
was  as  to  the  regularity  of  the  appointment  of  the  third  arbi- 
trator by  the  judge  of  the  county  court.  The  application  to 
the  judge  of  the  county  court  to  appoint  the  third  arbitrator 
was  made  by  McDonald  and  Monteith,  they  not  agreeing 
upon  one  themselves.  The  defendants  contended  they  were 
not  bound  by  such  an  appointment,  and  had  not  themselves 
any  notice  of  a meeting  of  the  arbitrators ; while,  on  the 
part  of  the  plaintiff,  it  was  contended  that  McDonald  was  so 
far  an  agent  of  the  company  that  it  was  not  necessary  to 
give  the  company  notice  of  the  application  to  the  judge  of  the 
county  court  to  appoint  the  third  arbitrator  according  to  the 
14  & 15  Vic.,  ch.  51,  section  11,  sub-sec.  10,  and  that  the 
company  were  bound  by  the  acts  of  McDonald,  without  any 
notice  to  them.  It  was  proved  that  in  January,  1857, 
Monteith,  who  had  been  appointed  by  the  plaintiff  as  his 
arbitrator,  communicated  to  the  secretary  of  the  company 
at  Brantford  that  he  desired  a meeting  with  the  company’s 
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arbitrator,  to  proceed,  and  on  the  19th  of  January  the  secre- 
tary of  the  company  replied  as  follows : 

“ Mr.  Andrew  Monteith, 

Stratford,  C.  W., 

Sir, — In  reply  to  your  letter  of  the  13th  inst.,  received 
this  morning,  I have  to  inform  you  that  Mr.  McDonald  is 
presently  at  Toronto.  I shall  request  him  to  arrange  a meet- 
ing with  you  immediately  on  his  return,  which  I expect  will 
be  to-morrow  or  Wednesday.” 

For  some  reason  the  two  arbitrators  did  not  meet  each 
other  till  the  9th  of  March,  no  other  communication  passing 
between  the  parties  than  the  above-mentioned,  after  the 
appointment  of  the  two  arbitrators.  On  the'  9th  of  March, 
the  two  arbitrators  not  agreeing  upon  the  appointment  of  a 
third,  they  at  once,  without  communication  to  either  party, 
went  before  the  judge  of  the  county  court,  and  asked  him  to 
appoint  a third  person,  and  upon  such  request  he  did  appoint 
Thomas  B.  Guest.  After  that  being  done,  the  arbitrators 
were  sworn  before  a justice  of  the  peace,  and  on  the  19th  of 
March  Monteith  and  Guest  made  their  award,  and  ordered 
the  company  to  pay  the  plaintiff  £1000  for  the  purchase 
money  of  the  land  and  compensation,  and  for  all  damages 
sustained  or  to  be  sustained  by  the  plaintiff,  and  £6  for  the 
expenses  of  the  arbitration,  and  directed  the  plaintiff  to 
convey  the  land  to  the  company.  It  was  proved,  on  the 
part  of  the  plaintiff,  that  on  other  occasions  McDonald  had 
acted  as  agent  for  the  defendants  in  purchasing  the  right  of 
way  for  the  railway,  and  paid  the  persons  upon  his  own 
agreement.  The  judge  of  the  county  court  stated  that  he 
made  the  appointment  of  a third  arbitrator  on  the  verbal 
request  of  Monteith  acting  for  the  plaintiff,  and  of  McDonald 
acting  for  the  defendants:  that  he  had  on  three  several  occa- 
sions before  the  present,  on  the  request  of  McDonald  acting 
for  defendants,  made  appointments,  and  on  the  present  occa- 
sion never  questioned  his  authority,  or  asked  anything  about 
a notice  having  been  given  that  he  would  be  applied  to  for 
the  purpose  of  making  the  appointment ; and  he  stated  that 
McDonald  made  no  objection  before  him  to  the  regularity  of 
the  proceedings.  It  was  also  proved  by  others,  who  sat  as 
31  & 32  xvi.,  u.  c.  q.  b. 
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arbitrators  with  McDonald,  that  appointments  had  been 
made  in  a similar  manner,  and  that  on  one  occasion  the  de- 
fendants paid  the  amount  awarded.  It  was  also  proved  that 
the  two  arbitrators,  Monteith  and  Guest,  before  being  sworn 
to  act,  went  together  and  looked  at  the  local  position  of  the 
land,  and  that  McDonald  was  asked  to  go  also,  but  he  de- 
clined. After  they  met  to  act,  witnesses  on  the  part  of  the  plain- 
tiff were  examined  as  to  the  value,  &c.,  of  the  land,  and 
McDonald,  acting  for  the  defendants,  produced  a witness  for 
the  same  purpose.  Witnesses  were  examined  on  the  plain- 
tiff’s part,  and  a map  of  the  plaintiff’s  lands,  and  the  posi- 
tion of  the  railway  station  and  track,  were  shewn  to  the  jury, 
to  convince  them  that  the  arbitrators  had  placed  no  more 
than  a proper  value  upon  the  land  taken,  and  damages  sus- 
tained by  the  plaintiff. 

On  the  part  of  the  defendants  it  was  asserted,  and  not  de- 
nied, that  upon  all  the  occasions,  except  the  one  spoken  of, 
in  which  the  company  did  afterwards  pay  the  amount 
awarded,  the  solicitor  of  the  defendants  was  made  aware  of 
the  proceedings  for  arbitration,  and  sanctioned  McDonald’s 
application  to  the  judge  of  the  county  court  for  appointment 
of  a third  arbitrator.  McDonald  was  examined,  and  he 
stated  that  he  acted  as  a general  agent  for  the  company  in 
purchasing  the  right  of  way,  but  had  no  authority  whatever 
in  legal  matters,  or  in  any  way  to  bind  the  company  in 
references  to  arbitration,  but  that  he  acted  as  arbitrator  for 
them  as  appointed.  He  stated  that  when  he  met  Monteith, 
and  they  could  not  agree  upon  the  appointment  of  a third 
person,  Monteith  proposed  to  him  that  they  should  go  before 
the  judge  of  the  county  court,  and  have  him  appoint  a third 
person,  that  he  objected  that  it  was  irregular,  but  that 
Monteith  insisted  it  was  regular,  and  he  then  consented ; 
that  the  defendants,  by  themselves  or  their  solicitor,  knew 
nothing  about  it,  and  had  no  notice  whatever  of  the  meeting 
of  the  arbitrators.  With  respect  to  the  case  similar  to  the 
present,  in  which  the  company  had  paid  the  amount  awarded, 
he  stated  he  did  not  recollect  it,  but  if  it  was  so  he  had  no 
more  authority  in  that  case  than  in  the  present,  and  in  the 
present  he  denied  that  he  had  any  authority  whatever  from 
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the  defendants  to  ask  for  the  appointment  of  a third 
arbitrator.  He  considered  the  amount  awarded  an  out- 
rageous sum. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
sum  awarded  was  an  excessive  and  fraudulently  exhorbitant 
amount,  and  whether  the  award  was  made  by  fraud,  covin, 
and  misrepresentation.  The  jury  found  that  the  sum  awarded 
was  a fair  value  for  the  laud,  and  proper  compensation  for 
damages. 

A verdict  was  entered  for  the  plaintiff  for  £1040,  subject 
to  the  opinion  of  the  court  upon  the  evidence,  whether  the 
defendants  were  legally  bound  to  pay  this  award  ; the  court 
to  be  at  liberty  to  draw  all  inferences  that  a jury  might  do 
as  to  the  authority  of  McDonald  to  bind  the  defendants,  in 
case  it  should  be  necessary  to  consider  the  matter  in  that 
light. 

The  case  was  argued  during  last  term. 

Christopher  liobinson,  for  the  plaintiff,  cited  14  &15  Vic., 
ch.  51,  sec.  11,  sub-secs.  5,  7,  9,  10,  11,  16,  17,  18,  19  ; 
Angell  and  Anes  onCorp.  secs.  281,  284,  288,  291,  297  ; 
Grant  on  Corp.,  60,  61  ; Story  on  Agency,  5th  Ed.  secs.  17, 
18,  52,  53,  85,  126;  Shelf  on  R.  W.  112,  704;  Regina  v# 
Grimshaw,  10  TJ.  G.  R.  747  ; Scotthom  v.  South  Staffordshire 
R.  W.  Co.,  8 Ex.  341 ; Cox  v.  Midland  Counties  R.  W.  Co., 
3 Ex.  268  ; Backhouse  v.  Taylor,  20  L.  J.  (Q.  B.)  233  ; 
London  and  Birmingham  R.  W.  Co.  v.  Winter,  1 Cr.  & 
Ph.  57. 

J.  Duggan  for  defendants.  . 

Robinson,  C.  J. — On  the  report  of  this  case  made  by  the 
learned  judge  who  tried  it,  I think  the  verdict  was  properly 
rendered  for  the  plaintiff,  and  that  the  postea  should  be 
awarded  to  him. 

• I see  no  sufficient  ground  for  denying  the  validity  of  the 
award.  No  question  is  raised  as  to  the  regularity  of 
McDonalds  appointment  as  arbitrator  on  behalf  of  the  com- 
pany. The  proceedings  are  to  be  considered  with  reference  to 
the  Railway  Clauses  Consolidation  Act,  14  & 15  Vic.,  ch.  51. 
It  was  proved  that  McDonald  was  the  general  agent  for  the 
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company  for  acquiring  the  lands  necessary  for  their  railway. 
The  plaintiff,  having  notice  of  his  appointment  as  arbitrator, 
acquiesced  in  it,  making,  as  it  appears,  no  objection,  either 
on  account  of  McDonald’s  being  in  the  employment  of  the 
company,  or  on  any  other  ground.  He  appointed  one  on 
his  side  to  meet  Mr.  McDonald,  and  the  contest  at  the  trial 
was  only  about  the  legality  of  the  next  step  in  the  proceed- 
ings— namely,  the  appointment  of  the  third  arbitrator.  The 
two  could  not  agree  upon  a third,  and  so  it  rested  with  the 
judge  of  the  county  court  to  appoint  him,  under  the  10th 
section  of  the  11th  clause,  which  says  that  he  shall  make 
the  appointment  on  the  application  of  the  proprietor  of  the 
land,  or  of  the  company.  Here  the  plaintiff’s  arbitrator  and 
the  company’s  arbitrator,  Mr.  McDonald,  who  was  also  the 
company’s  agent  for  acquiring  and  settling  for  the  land  taken, 
went  together  to  the  judge,  and  asked  him  to  make  the  ap- 
pointment, which  he  did.  I think  that  was  a reasonable  and 
sufficient  compliance  with  the  act,  so  far  as  regards  the  chan- 
nel through  which  the  application  was  make  to  the  judge. 
The  judge  is  authorised  to  appoint,  on  the  application  of 
either  party. 

The  plaintiff,  by  adopting  the  award,  ratifies  what  had 
been  done  by  his  arbitrator  on  his  behalf,  and  so  sanctions 
the  request  of  his  to  the  judge  to  appoint  the  third  arbitra- 
tor, so  that  it  does  not  rest  solely  on  the  point  whether  the 
company’s  arbitrator  was  authorised  to  make  the  request  for 
them  ; but  if  it  had  depended  on  that,  I should  have  held 
that  the  request  of  Mr.  McDonald  was  a sufficient  request 
by  the  company,  whom  he  represented,  both  as  arbitrator 
and  as  their  general  agent  for  such  matters.  When  we 
consider  that  the  two  arbitrators  had  full  power  of  them- 
selves to  have  appointed  a third  arbitrator,  without  consult- 
ing either  party;  and  further,  that  the  judge  had  as  clearly 
the  authority,  when  called  upon,  to  proceed  without  referring, 
to  the  parties,  on  the  subject  of  the  selection  he  was  to  make, 
it  would  be  contrary  to  reason,  and  to  the  spirit  of  the  act, 
I think,  to  hold  that  a request  from  Mr.  McDonald  to  the 
judge  was  insufficient;  and  if  this  be  so,  as  I think  it  is, 
then  any  question  about  the  day’s  notice  to  the  other  of 
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intention  to  make  the  request,  as  provided  in  the  10th  sub- 
section, becomes  unimportant,  because  the  plaintiff  (the  other 
party)  is  the  only  person  who  could  object  to  want  of  notice 
of  the  application  to  the  judge  by  the  company,  through 
their  agent,  and  he  by  adopting  and  suing  on  the  award, 
precludes  himself  from  objecting  on  that  account. 

There  was,  besides,  evidence  that  on  similar  occasions  the 
appointment  of  a third  arbitrator  had  been  made  by  the 
judge  of  the  county  court,  in  the  same  manner,  at  the 
instance  of  their  agent,  Mr.  McDonald,  whose  authority  so 
to  act  does  not  appear  to  have  been  before  denied  by  the 
company.  It  seems  to  me  to  belong  fairly  to  his  character 
of  their  general  agent  for  acquiring  lands  and  settling  claims 
along  the  line ; and  as  to  another  objection  that  was  taken, 
that  the  company  had  not  notice  of  the  time  or  times 
appointed  for  the  sitting  of  the  arbitrators,  the  11th  sub- 
section of  the  11th  clause  provides  expressly  that  “no  notice 
to  either  of  the  parties  shall  be  necessary,  but  that  they  shall 
be  held  sufficiently  notified  through  the  arbitrator  they  shall 
have  appointed,  or  whose  appointment  they  shall  have  re- 
quired.” This  enactment  recognizes  the  arbitrator  as 
representing  sufficiently  the  party  for  which  he  was 
chosen,  at  least  for  the  important  purpose  of  receiving 
notice  of  the  time  appointed  for  hearing  the  merits  of  the 
case. 

As  to  the  amount  awarded  being  excessive,  if  the  sum 
tendered  was  anything  like  the  value,  the  amount  awarded, 
we  must  fear,  is  greatly  beyond  it ; but  we  cannot  entertain 
that  question,  except  for  the  purpose  of  disposing  of  the 
issue  under  the  seventh  plea,  and  nothing  short  of  evidence 
or  actual  fraud  could  under  that  plea  defeat  the  plaintiff’s 
action  upon  the  award.  The  jury  found  the  sum  awarded 
to  be  the  fair  value  of  the  property,  and  they  found  that 
there  was  no  fraud. 

We  feel  bound, therefore, to  award  thepostea  to  the  plaintiff. 

Burns,  J. — The  legal  questiofi,  whether  the  defendants 
are  to  be  bound  by  the  award,  turns  upon  the  validity  of  the 
appointment  of  the  third  arbitrator.  At  the  trial,  I was  rather 


246 


QUEEN’S  BENCH,  HILARY  TERM,  21  YIC. 


disposed  to  hold  that  it  was  necessary  to  shew,  before  the 
judge  of  the  county  court  could  make  the  appointment,  that 
he  should  have  been  requested  to  do  so,  either  by  the  plain- 
tiff or  by  some  one  having  authority  from  the  company,  after 
notice  given  one  clear  day  to  the  other  party,  and  that  the 
appointment  made  in  the  manner  proved  was  insufficient. 
My  attention  was  not  then  directed  to  the  provisions  of  the 
11th  sub-section  of  the  11th  section  of  the  act,  in  which  it 
is  enacted  that,  as  to  the  meeting  of  the  arbitrators,  no  notice 
to  either  of  the  parties  shall  be  necessary,  but  they  shall  be 
held  sufficiently  notified  through  the  arbitrator  they  shall 
have  appointed,  or  whose  appointment  they  shall  have 
required.  If  neither  of  the  arbitrators  had  made  any  request 
to  the  judge  of  the  county  court  to  appoint  a third  arbi- 
trator, then  a notice  would  have  been  required  to  be  served 
by  the  party  requiring  the  judge  to  make  the  appoint- 
ment, and  so  it  would  have  been  if  the  request  was  made 
to  the  judge  by  either  of  the  arbitrators  acting  as  the  agent 
of  the  party.  In  this  case  the  plaintiff  adopted  his  arbi- 
trator as  his  agent,  and  he  cannot  dispute  the  validity  of 
the  appointment  of  the  third  person ; so  far  then  as  his 
appearing  before  the  judge  of  the  county  court,  and  invoking 
him  to  make  the  appointment,  can  affect  the  case,  it  was 
regular.  The  statute  does  not  require  that  both  parties 
should  concur  in  requesting  the  judge  to  make  the  appoint- 
ment : either  may  do  that  act.  The  arbitrator  of  the  com- 
pany appeared  also  before  the  judge  with  the  plaintiff’s 
arbitrator  to  request  an  appointment  to  be  made ; and 
although  if  may  be  argued,  as  it  was  at  nisi  jprius,  that 
he  had  no  authority  to  bind  the  company  by  such  a re- 
quest, and  strictly  speaking,  perhaps,  he  would  require 
to  have  had  greater  powers  than  were  proved  he  exer- 
cised to  bind  the  company  in  that  way,  yet  the  question  is, 
whether  his  assent  to  the  request  made  by  the  other  party 
is  not  sufficient  to  dispense  with  the  one  day’s  notice  to  the 
company  of  the  exercise  of  the  power  vested  in  the  county 
court  judge.  Seeing  that  "on  other  occasions  appointments 
were  made  in  a similar  manner,  and  which  have  been  recog- 
nized by  the  defendants,  also  that  the  legislature  has 
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expressly  enacted  that  notice  to  the  arbitrator  of  the  meeting 
of  the  arbitrators  shall  bind  the  parties  naming  the  arbitra- 
tors, it  was,  I think,  competent  for  the  defendants  to  waive 
a notification  to  them  that  the  judge  was  requested  to  make 
the  appointment.  Having  their  arbitrator  before  the  judge, 
looking  after  their  interests  in  his  making  a choice  of  a third 
person,  and  having  recognized  the  same  thing  before,  very 
well  warranted  the  judge  acting  without  it  having  been  made 
to  appear  before  him  that  the  one  day’s  notice  had  been 
given  to  the  defendants. 

For  the  reason,  therefore,  that  the  defendants  have  as- 
sented to  the  judge  acting  on  the  request  of  the  plaintiff  to 
make  the  appointment,  and  not  on  the  ground  that  the  de- 
fendants, through  their  arbitrator  acting  as  an  agent  for  them, 
made  the  request,  I think  this  award  must  be  upheld. 

McLean,  J.,  concurred. 

Judgment  for  plaintiff. 


Sinclair  v.  Haynes. 

Malicious  prosecution — Proof  of  information — Necessity  for  arrest — Termina- 
tion of  proceedings. 

In  an  action  for  malicious  prosecution  for  felony  before  magistrates,  it  is 
not  necessary  to  prove  that  defendant  laid  an  information  on  oath,  where 
that  is  not  averred  in  the  declaration  : it  is  enough  to  shew  that  he  set 
the  magistrate  in  motion. 

Nor  is  it  indispensable  to  sustain  such  action  that  the  party  charged  should 
have  been  arrested  or  imprisoned. 

In  this  case  the  plaintiff,  on  receiving  the  magistrate’s  summons,  attended 
in  obedience  to  it.  The  charge  of  felony  made  against  him  by  defendant 
was  dismissed  ; but  the  magistrates  thought  he  had  been  guilty  of  mis- 
conduct in  the  same  matter,  and  he  was  requested  to  attend  on  another 
day,  to  which  they  adjourned  for  the  purpose  of  considering  that  point. 
Held,  that  the  determination  of  the  proceedings  with  regard  to  the  charge 
complained  of  was  sufficiently  shewn. 

Action  for  malicious  prosecution  before  a magistrate. 

The  declaration  stated  that  the  defendant,  intending  to 
injure  the  plaintiff  in  his  good  name,  fame  and  credit,  and 
to  bring  him  into  public  scandal,  infamy  and  disgrace,  on 
the  5th  of  November,  1857,  went  before  two  justices  of  the 
peace,  and  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  charged  the  plaintiff  with  having 
fraudulently  taken  away  a hat  belonging  to  the  defendant, 
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and  selling  it  to  one  Donald  McColl,  and  likewise  with  em- 
bezzling and  holding  in  his  possession  divers  goods  and 
money  belonging  to  the  defendant ; and  upon  such  charge 
the  defendant  caused  and  procured  the  justices  to  make  and 
grant  their  warrant  for  summoning,  commanding,  and  bring- 
ing the  plaintiff  before  them,  to  be  dealt  with  according  to 
law  for  the  said  supposed  * offence ; that  the  defendant,  by 
virtue  of  the  said  warrant,  caused  and  procured  the  plaintiff 
to  attend  and  appear  before  the  justices,  on  the  25th  of 
November,  1857,  to  be  examined  by  them  touching  and  con- 
cerning the  said  supposed  crime ; and  the  justices  having 
heard  and  considered  all  that  the  defendant  and  divers 
witnesses  could  say  or  allege  against  the  plaintiff,  then 
adjudged  and  determined  that  the  plaintiff  was  not  guilty 
of  the  said  supposed  crime,  and  then  caused  the  plaintiff  to 
be  fully  acquitted  and  discharged  of  the  said  offence,  and 
the  defendant  no  further  prosecuted  the  same,  and  the  said 
complaint  and  prosecution  was  wholly  ended  and  determined: 
by  means,  &c. 

The  defendant  pleaded — 1.  Not  guilty ; and,  2,  That  the 
plaintiff  was  not  acquitted  or  discharged,  as  alleged. 

At  the  trial,  at  Toronto,  before  Burns,  J.,  the  plaintiff’s 
case  was  proved  as  follows  : two  magistrates,  who  sat  with 
the  two  who  granted  the  summons,  were  called.  They  proved 
that  the  warrant  of  summons,  dated  the  5th  of  November, 
1857,  addressed  to  the  plaintiff,  commanding  him  to  appear 
before  them  at  Campbell’s  Cross,  in  the  township  of  Chingua- 
cousy,  on  the  7th  of  November,  was  placed  in  the  hands  of 
a constable,  to  serve  on  the  plaintiff.  The  plaintiff  had 
removed  from  Chinguacousy  to  Saugeen,  on  lake  Huron, 
and  the  magistrate  who  was  examined  as  a witness  stated 
that  he  informed  the  two  who  had  issued  the  summons  that 
there  was,  he  thought,  no  necessity  for  their  warrant  to 
arrest  the  plaintiff  then,  but  that  if  the  summons  were 
enclosed  to  him,  he  had  no  doubt  that  the  plaintiff  would 
present  himself  at  once,  and  answer  to  the  charge.  The 
summons  was  placed  in  the  hands  of  this  magistrate,  who 
put  a memorandum  at  the  foot,  directing  the  plaintiff  to 
appear  on  or  before  the  28th  of  November,  and  he  enclosed 
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it  by  post  to  the  plaintiff.  The  plaintiff,  immediately  on 
receiving  the  summons,  came  from  Saugeen  to  Chinguacousy, 
and  met  the  defendant,  and  it  was  arranged  that  the  parties 
should  go  before  the  magistrates  on  the  25  th  of  November. 
The  magistrate  who  enclosed  the  summons  to  the  plaintiff, 
stated  that  before  doing  so  he  cautioned  the  defendant  about 
making  the  charge,  for  he  thought  it  frivolous.  On  the  25th 
of  November  the  plaintiff  and  defendant  met  before  the  ma- 
gistrates— that  is*  the  two  who  had  issued  the  summons, 
and  the  two  examined  as  witnesses,  who  were  called  in  to 
assist  at  the  investigation.  The  defendant,  it  was  stated, 
appeared  as  prosecuting  the  charge,  bringing  the  witnesses, 
and  examining  them.  The  person  named  in  the  summons 
was  examined  as  a witness  before  the  magistrates,  and  also 
gave  his  testimony  in  this  case  to  this  effect : namely,  that 
in  June  or  July,  1857,  when  the  plaintiff  was  a clerk  to  the 
defendant  in  a shop  of  his,  he  bought  a hat  at  the  defendant’s 
shop,  which  he  did  not  pay  for  at  the  time,  and  which  the 
plaintiff  carried  to  his  house  in  the  evening.  In  November 
afterwards,  and  after  the  plaintiff  had  left  the  defendant’s 
employment,  the  defendant  asked  McColl  whether  he  had 
not  purchased  a hat  at  his  store.  McColl  at  first  said  he 
had  not,  as  he  stated  his  object  was  to  ascertain  what  price 
the  defendant  would  ask  for  a hat  he  then  had  in  his  hands. 
The  defendant  replied,  he  thought  he  had  got  one,  for  he 
remembered  the  plaintiff  one  evening  asking  him  to  attend 
the  shop  while  he,  the  plaintiff,  took  a hat  to  the  house  of 
McColl.  That  being  stated,  McColl  said  it  was  true  he  had 
got  a hat,  and  the  defendant  said  it  was  not  charged  to  him, 
McColl,  and  had  not  been  paid  for.  McColl  said  if  it  was 
not  charged  to  him,  he  had  no  objection  that  it  should  be, 
and  would  pay  for  it,  and  subsequently  he  did  pay  for  it. 
It  was  after  receiving  this  information  that  the  summons 
was  issued  by  the  magistrates.  On  the  evidence,  and  other 
evidence,  the  two  magistrates  who  were  examined  stated 
that  they,  and  the  two  who  had  issued  the  warrant  of  sum- 
mons, all  concurred  in  opinion  that  there  was  no  charge  of 
felony  or  embezzlement  made  out,  and  they  discharged  the 
plaintiff  from  that,  but  the  magistrates  thought  they  might 
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entertain  some  kind  of  charge  for  neglect  of  duty  in  not 
charging  the  hat  to  McColl;  and  for  the  purpose  of  con- 
sidering whether  they  could  do  that,  and  to  make  some 
order  about  the  expenses  and  costs  of  the  proceedings, 
they  adjourned  for  eight  days.  At  the  time  appointed 
one  of  the  magistrates  who  had  been  called  in  attended,  but 
none  of  the  others  came ; and  he  said  he  never  heard  any- 
thing more  of  the  matter.  The  other  magistrate  who  was 
called  in  stated  that  he  did  not  attend  the  adjourned  meeting, 
in  consequence  of  receiving  a letter  from  one  of  the  magis- 
trates who  had  issued  the  summons,  respecting  the  discharge 
of  the  plaintiff.  Other  evidence  was  given  to  shew  malicious 
expressions  towards  the  plaintiff. 

The  information  upon  which  the  summons  was  originally 
issued  was  not  proved,  neither  were  the  magistrates  who 
issued  the  summons  called  as  witnesses  by  either  side. 

Eccles , Q.  C.,  for  the  defendant,  moved  for  a npnsuit,  on 
the  grounds — 1.  That  the  action  was  not  sustainable  upon 
the  record  and  evidence.  2.  That  it  was  not  proved  that 
there  had  been  any  legal  termination  of  the  proceedings 
before  the  magistrates. 

The  .learned  judge  overruled  the  last  objection,  stating 
that  it  was  a question  of  fact,  on  the  evidence  of  the  two 
magistrates  who  were  examined ; and  if  it  were  not  true  as 
they  stated,  the  defendant  might  call  the  others,  and  estab- 
lish the  truth  of  his  plea;  that  with  respect  to  the  first 
objection,  if  it  was  patent  upon  the  record  the  defendant 
could  object  in  arrest  of  judgment ; but  if  the  objection  were 
to  be  made  out  from  the  evidence,  he  would  reserve  leave  to 
the  defendant  to  move  to  enter  a nonsuit. 

He  told  the  jury  it  was  a question  of  fact  for  them  to  con- 
sider, whether  the  defendant  was  the  prosecutor  or  promoter 
of  the  charge,  and,  that  it  was  not  necessary  to  prove  that  he 
had  made  any  charge  upon  oath,  in  order  to  set  the  magis- 
trates in  motion ; and,  next,  it  was  a question  of  fact  for 
them  to  say,  whether  the  plaintiff  had  been  discharged  from 
the  charge,  and  for  that  purpose  it  was  unnecessary  to  shew 
any  record  or  adjudication  in  writing.  With  respect  to 
whether  the  charge  was  made  maliciously  or  not,  the  jury 
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had  the  evidence  of  McColl  to  shew  that  defendant  was 
himself  fully  apprised  of  the  facts  before  he  set  the  magis- 
trates in  motion,  and  there  was  no  evidence  to  shew  that  he 
had  been  advised  by  the  magistrates  or  others  to  pursue  the 
course  he  did. 

The  jury  found  for  the  plaintiff,  and  £50  damages. 

Eccles,  Q.C.,  obtained  a rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  as  being  contrary  to  law  and  evidence, 
or  why  a nonsuit  should  not  be  entered  pursuant  to  the  leave 
reserved,  or  why  the  judgment  should  not  be  arrested,  be- 
cause the  declaration  did  not  shew  that  the  plaintiff  was 
arrested  or  deprived  of  his  liberty, 

Cameron , Q.C.,  shewed  cause,  and  cited  Delegal  v.  Highley, 
3 Bing.  N.  G.  951 ; Michell  v.  Williams,  11  M.  & W.  205  ; 
Haddrick  v.  Heslop,  12  Q.  B.  267 ; Milton  v.  Elmore,  4 C.  & 
P.  456 ; Delisser  v.  Towne,  1 Q.  B.  333  ; Clements  v.  Ohrly, 
2 C.  & K.  686 ; Cotterell  v.  Jones,  11  C.  B.  713  ; Farley  v. 
Danks,  24  L.  J.  (Q.B.)  244. 

Eccles , Q.  C.,  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  evidence  in  this  case,  and  the  ob- 
jections taken  at  the  trial.  It  was  not  necessary,  in  our 
opinion,  to  prove  that  the  defendant  made  an  information 
on  oath.  It  was  enough  to  shew  that  he  set  the  magis- 
trate in  motion.  It  is  not  alleged  in  the  declaration  that 
the  defendant  did  make  any  information  on  oath  ; the  fact 
therefore  is  not  brought  in  issue,  and  the  action  may  be  sus- 
tained without  shewing  it. 

As  to  the  second  objection,  that  the  prosecution  is  not 
shewn  to  have  been  terminated — that  is,  legally  and  finally 
— we  find  several  cases  in  which  the  allegation  was  merely, 
as  in  this  case,  that  the  person  prosecuted  was  discharged 
by  the  magistrate,  as  in  Gregory  v.  Derby  (8  C.  & P.  749)  J 
and  it  is  not  indispensable  to  an  action  for  malicious  prose- 
cution that  the  party  charged  should  have  been  arrested  or 
imprisoned.  On  the  contrary,  it  is  laid  down  that  the 
damage  which  will  sustain  the  action  may  be  either  to  the 
plaintiff  s person  by  imprisonment  ; to  his  reputation,  by 
scandal ; or  to  his  property,  by  expense. 
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The  facts  seem  to  be  truly  stated  in  the  declaration.  The 
plaintiff  came  down  in  consequence  of  the  summons,  though 
not  in  exact  obedience  to  it  in  point  of  time.  The  defen- 
dant had  charged  him  before  the  magistrates  with  embez- 
zling a hat.  The  evidence  gives  us  plainly  to  understand 
that  that  was  the  charge  which  this  defendant  made  and 
endeavoured  to  support;  and  the  defendant  did  not  attempt 
to  disprove  that,  either  by  giving  evidence  of  the  terms  of 
his  information  in  writing,  if  he  made  any,  or  by  calling 
either  of  the  parties  to  whom  he  made  the  charge,  and  from 
whom  he  procured  the  warrant. 

Then  it  was  shewn  that  the  justices  who  issued  the  war- 
rant found,  upon  investigating  the  facts,  that,  so  far  as 
regarded  the  imputation  of  a criminal  offence,  the  charge 
was  unsupported,  and  they  discharged  the  plaintift  from  it, 
but  requested  his  attendance  on  another  day,  as  they  seemed 
to  think  he  had  been  wanting  in  proper  conduct  towards  his 
employers  as  a clerk,  in  not  charging  the  hat,  and  that  they 
had  it  in  their  power  to  punish  for  the  breach  of  duty ; but 
as  regarded  fraudulent  embezzlement,  the  charge  was  shewn 
to  have  been  dismissed. 

There  was  some  strong  evidence  to  shew  malice  on  the 
part  of  this  defendant.  If  indeed  the  evidence  had  shewn 
that  all  he  charged  the  plaintiff  with  was  the  selling  the 
hat,  and  not  charging  it,  or  paying  what  he  had  received 
for  it ; and  if  the  justices  had,  by  an  error  of  their  own, 
proceeded  upon  such  a statement  as,  upon  a charge  of  felony, 
the  defence  would  have  stood  on  different  ground. 

We  are  of  opinion  that  the  verdict  must  stand. 

Rule  discharged. 


Wegg  v.  Drake. 

Sale,  of  goods — Proof  of  acceptance. 

Held , in  this  case,  where  plaintiff  sued  for  the  price  of  a carriage  which  he 
had  agreed  to  make  for  defendant,  that  upon  the  evidence,  set  out  be- 
low, there  was  clearly  no  sufficient  acceptance,  within  the  Statute  of 
Frauds  and  the  13  & 14  Vic.,  ch.  61. 

Action  on  common  counts,  for  goods  bargained  and  sold, 
work  and  labour,  and  materials  found,  and  on  account  stated. 
Pleas,  never  indebted,  payment,  and  set  off. 
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At  the  trial,  at  St.  Thomas,  before  McLean,  J.,  besides 
other  smaller  items,  about  which  there  was  no  question,  the 
plaintiff  claimed  the  price  of  a carriage  which  he  had  made 
for  the  defendant,  upon  an  alleged  verbal  order  given  in  the 
autumn  of  1855.  The  defendant  was  a livery-stable  keeper, 
and  wished  to  have  a good  stage-coach  built  according  to 
instructions  which  he  gave.  He  said  he  did  not  mind  the 
expense:  that  he  wished  it  finished  during  May,  1856,  but 
if  that  could  not  be  done,  he  wished  the  plaintiff  to  take 
such  time  as  might  be  necessary  for  making  it  a first-rate 
carriage.  It  was  not  finished  till  the  autumn  of  1856,  and 
then  the  defendant  refused  to  take  it,  objecting  to  some  de- 
fects in  the  wood  work,  the  panels  and  other  parts  being 
cracked  so  as  to  make  the  imperfection  visible. 

The  defendants  council  objected,  that  the  Statute  of 
Frauds,  and  our  own  statute,  13  & 14  Vie.,  ch.  61,  sec.  7, 
prevented  the  plaintiff  from  recovering  without  an  agree- 
ment in  writing,  and  the  learned  judge  inclined  to  that  opin- 
ion, as  the  carriage  had  not  been  accepted. 

The  jury  found  for  the  plaintiff  £256  9s.  9d.,  and  valued 
the  carriage  at  £225  ; and  leave  was  reserved  to  the  defend- 
ant to  move  to  have  that  amount  deducted  from  the  verdict. 

S.  Richards  obtained  a rule  nisi  accordingly,  to  which 
Read  shewed  cause. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  impossible  to  argue  that,  since  our  statute,  the  13  & 
14  Vic.,  ch.  61,  sec.  7,  such  a demand  can  be  recovered  with- 
out evidence  of  a contract  in  writing. 

There  was  certainly  no  acceptance,  and  the  fact  that  at 
the  time  of  the  contract  the  article  had  not  yet  been  made, 
and  was  therefore  at  that  time  incapable  of  delivery,  is  no 
longer  a reason  why  the  statute  shall  not  be  applied.  That 
there  was  no  acceptance  of  this  carriage  is  very  clear,  we 
think : indeed  the  defendant  all  along  objected,  and  not 
without  reason.  In  Addison  on  Contracts,  248,  this  subject 
is  well  discussed.  I refer  to  the  cases  of  Wright  v.  Percival 
(8  L.  J.  Q.  B.  258),  and  Maberley  v.  Sheppard  (10  Bing.  99). 
It  is  not  on  the  ground  that  the  plaintiff1  had  still  a lien  on 
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the  carriage  for  his  price  that  we  consider  acceptance  cannot 
be  held  to  have,  been  proved  in  this  case,  for  although  that 
has  been  held  erroneously  to  be  a criterion  in  some  cases,  it 
is  not  so  considered  at  this  day,  and  it  is  most  reasonable 
that  it  should  not  be.  But  in  this  case  there  really  was  no 
evidence  of  delivery  and  acceptance,  for  the  defendant  was 
always  dissatisfied  with  the  carriage,  and  never  agreed  to 
accept  it  from  the  time  it  was  completed. 

Rule  absolute. 


Foley  v.  Moodie,  Sheriff. 

Sale  for  taxes — Distress — 16  Vic.,  ch.  182. 

Under  the  16  Vic.,  ch.  182,  the  sheriff  may  sell  land  for  taxes,  as  directed 
by  the  writ,  unless  he  has  good  reason  to  believe  that  there  is  sufficient 
distress. 

A declaration,  therefore,  which  charged  him  with  neglect  of  duty  in  selling 
when  there  were  goods  on  the  land  to  distrain,  but  did  not  aver  that  he 
had  notice  of  the  goods  being  there,  was  held  insufficient. 

The  plaintiff  sued  defendant,  sheriff  of  the  county  of 
Hastings,  in  an  action  on  the  case,  setting  forth  that  the 
plaintiff  o wned  certain  land  in  the  county  of  Hastings : 
that  an  arrear  of  taxes  having  accrued  upon  it,  a writ  issued, 
commanding  defendant  as  sheriff  to  levy  upon  the  land  the 
amount  of  the  taxes  in  arrear,  and  costs:  that  when  that 
writ  was  delivered  to  the  sheriff,  and  from  thence  continually 
until  after  the  return  thereof,  there  was  sufficient  distress 
upon  the  land,  of  goods  and  chattels  liable  to  seizure,  to 
make  the  amount  directed  to  be  levied,  and  the  costs  ; but 
that  the  sheriff,  disregarding  his  duty  in  that  behalf,  did  not 
levy  the  said  money  out  of  the  said  goods  and  chattels,  but 
neglected  an!  refused  so  to  do,  and  wrongfully  sold  the  said 
land,  and  conveyed  away  the  same,  contrary  to  his  duty. 

It  was  not  averred  in  the  declaration  that  the  sheriff  had 
at  any  time  notice  or  knowledge  that  there  was  distress  upon 
the  land. 

The  defendant  pleaded,  in  his  third  plea,  that  although  he 
gave  due  notice  of  the  sale  of  the  land,  neither  the  plaintiff 
nor  any  other  person  gave  notice,  at  any  time  before  the 
sale,  or  at  the  time,  of  there  being  distress  upon  the  land ; 
and  he  pleaded,  as  his  fourth  plea,  that  before  the  time 
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allowed  by  law  for  redemption  after  the  sale,  the  plaintiff  had 
due  notice  of  the  sale,  and  might  have  redeemed  if  he  would. 

The  plaintiff  demurred  to  these  pleas,  and  the  defendant 
took  exception  to  the  sufficiency  to  the  declaration,  insisting 
that  it  ought  to  have  shewn  that  the  sheriff  had  notice  or 
knowledge  of  the  distress  being  on  the  land,  for  that  without 
this  there  was  no  such  duty  incumbent  on  the  sheriff  as  is 
alleged. 

W allbridge,  Q.  C.,  for  the  demurrer. 

Bell  (of  Belleville),  contra,  cited  Spafford  v.  Sherwqpd,  3 
O.  S.  441. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion,  after  considering  the  47th.  54th,  55th, 
57th  and  58th  clauses  of  the  statute  16  Vic.,  ch.  182,  that 
whatever  may  have  been  the  case  under  the  previous  acts, 
which  this  act  repeals,  the  sheriff  may,  when  he  receives  a 
writ  under  this  statute,  assume,  if  he  hears  nothing  to  the 
contrary,  that  it  is  proper  for  him  to  go  on  and  advertise  the 
land  for  sale,  in  order  to  make  the  arrears,  and  to  sell  as  the 
law  points  out.  The  writ  is  not  directed  to  be  conditional  in 
its  terms : that  is,  to  sell  land,  if  there  are  no  goods,  as  it  was 
required  to  be  under  the  6 Geo.  IV.,  ch.  7. 

Considering  the  provisions  of  this  statute  to  which  we  have 
referred,  it  may  fairly  be  assumed  by  the  sheriff,  when  he 
receives  a writ  commanding  him  to  make  the  taxes  from 
sale  of  the  lands,  that  the  treasurer  has  ascertained  that 
they  cannot  be  otherwise  made,  or  else  the  collector  and 
treasurer,  under  the  47th  and  54th  clauses,  would  have 
collected  the  arrears,  and  no  writ  to  the  sheriff  would  have 
issued. 

All  that  the  plaintiff  can  insist  on  is,  that  if  the  sheriff, 
after  he  got  the  writ,  “ had  good  reason  to  believe ” that  there 
were  goods  on  the  land,  he  ought,  according  to  the  58th 
clause,  to  have  levied  the  money  out  of  the  goods,  and  should 
not  have  sold  the  land.  Till  he  shews  that  the  sheriff  “had 
good  reason  to  believe,”  &c.,  he  does  not  shew  any  duty  in- 
cumbent upon  him  under  that  clause,  nor  otherwise,  that  we 
can  gather  from  the  statute. 
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If  the  plaintiff  meant  to  contend  that  the  sheriff  had  the 
duty  incumbent  on  him  to  search  for  distress  upon  the  land 
before  he  proceeded  to  sell,  and  that  he  did  not  search,  then 
he  ought  to  have  rested  his  action  upon  neglect  of  that  duty. 
Whether  we  could  have  recognized  such  a duty  as  being  in- 
cumbent on  the  sheriff  we  need  not  determine,  for  the  plain- 
tiff has  not  rested  his  action  upon  the  neglect  of  the  sheriff 
to  inform  himself.  He  assumes  that  if  in  fact  goods  were 
there,  the  sheriff  was  bound  to  know  it  without  any  notice $ 
however  cunningly  they  might  be  concealed,  and  though  they 
might  have  been  openly  on  the  lot  at  one  time,  but  with- 
drawn at  another. 

Without  determining  that  either  of  the  pleas  is  sufficient, 
the  defendant  is  entitled,  we  think,  to  judgment  on  the  de- 
murrer. 

Judgment  for  defendant  on  demurrer. 


Watts  v.  Taft  et  al. 

Limited  partnership — Share  of  special  partner  not  paid  in  cash — Admissions 
of  liability — 12  Vic.,  ch.  75,  secs.  2,  4,10. 

Under  12  Vic.,  ch.  75,  secs.  2,  4,  the  money  to  be  contributed  by  the  spe- 
cial partners  must  be  actually  paid  in  cash,  or  they  will  be  liable  as  general 
partners. 

Where  the  note  was  signed  T.  & Co.,  and  it  was  asserted  that  the  firm  was 
a limited  partnership,  composed  of  T.  as  general  and  W.  as  special  part- 
ner, but  it  appeared  that  W.,  when  he  gave  the  note,  had  represented  to 
the  payee  that  he  was  a partner,  and  had  an  interest  in  the  business — 
Held,  sufficient  to  warrant  the  jury  in  finding  W.  equally  liable  with  T. 

Action  upon  a promissory  note,  made  in  the  name  of  H. 
N.  Taft  & Co.,  dated  the  15th  of  April,  1857,  payable  to  the 
defendant  Heaton,  for  the  sum  of  £1,000,  at  three  months 
after  date,  and  indorsed  to  the  plaintiff.  The  declaration 
charged  defendant  Wilkes  as  a maker  of  the  note,  under  the 
firm  of  H.  N.  Taft  & Co.,  and  Heaton  as  indorsee. 

Pleas — 1.  By  the  defendants  Taft  and  Wilkes,  that  they 
did  not  make  the  note  as  alleged.  2.  A further  plea,  by 
the  defendant  Wilkes,  that  he  and  Taft  entered  into  part- 
nership on  the  5th  of  July,  1856,  under  the  provisions  of 
the  statute  12  Vic.,  ch.  75 : that  Wilkes  was  a special 
partner,  and  contributed  in  actual  cash  payments  the  specific 
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sum  of  £1,250  as  capital  to  the  stock  of  the  partnership  : 
that  Taft  and  Wilkes  duly  filed  the  certificate  required  by 
the  act,  setting  forth  all  the  particulars  required,  which  was 
duly  filed  and  recorded  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  of  Brant : that  the  note  was 
made  by  the  defendant  Taft  as  the  general  partner  during 
the  continuance  thereof,  and  that  the  defendants  Wilkes 
and  Taft  did  not  otherwise  make  the  note. 

Replication. — That  the  defendant  Wilkes  did  not  contri- 
bute and  pay  the  said  sum  of  £1,250  in  cash,  and  that  the 
promissory  note  in  the  declaration  mentioned  was  drawn  for 
the  accommodation  of  the  defendant  Wilkes,  and  not  for  the 
use  of  the  firm,  and  the  said  Wilkes  was  and  is  a general 
partner  in  the  said  firm,  and  transacted  the  general  business 
of  the  firm.  On  this,  issue  was  taken. 

The  defendant  Heaton  allowed  judgment  to  go  by  default 
as  against  him. 

At  the  trial,  before  Burns,  J.,  at  the  last  assizes  held  at 
Brantford,  the  plain  tiff  called  the  defendant  Heaton  as  a 
witness,  who  proved  the  signature  of  the  firm  to  the  note 
to  be  made  by  Taft,  and  that  the  note  was  passed  to  him  by 
the  defendant  Wilkes,  to  secure  him,  the  witness,  for  demands 
owing  to  him  by  Wilkes  individually;  and  that  Wilkes  repre- 
sented to  him  that  he  was  a partner,  and  had  an  interest  in 
the  foundry  carried  on  by  Taft  & Co.  Heaton  had  endorsed 
the  note  to  the  plaintiff,  to  secure  the  plaintiff'  against  an 
indorsation  of  his  for  Heaton,  for  £750.  On  the  part  of 
the  defendant  Wilkes,  the  book-keeper  of  the  firm  of  Taft 
& Co.  was  called,  and  the  book-keeper  of  Wilkes,  and  they 
proved  these  facts  : namely,  that  the  partnership  was  com- 
posed only  of  Taft  and  Wilkes  : that  the  capital  of  Taft  in 
the  partnership  was  his  labour  and  services  in  the  concern  ; 
he  has  not  to  put  in  money  ; the  defendant  Wilkes  was  to 
put  in  $5,000  in  money,  as  it  should  be  wanted  or  required  to 
carry  on  the  business  of  the  firm ; and  the  buildings  for  the 
business  of  the  firm  were  owned  by  the  defendant  Wilkes, 
and  rented  to  the  firm.  As  a matter  of  fact,  in  carrying 
on  the  business  of  the  firm  the  money  was  not  paid  in  at 
once,  but  was  to  be  and  was  paid  in  as  required  ; and  the 
33  xvi.,  u.  v.  y.  h. 
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money  so  paid  in  was  procured  upon  the  drafts  drawn  by  the 
firm  of  Taft  & Co.  upon  the  defendant  Wilkes.  The  defen- 
dant Wilkes  accepted  drafts  drawn  in  this  way,  not  only  to 
pay  the  $5,000,  but  to  an  amount  of  about  $9,000  beyond 
the  $5,000  ; and  it  was  for  and  on  account  of  the  excess  that 
the  note  in  question  was  made  by  Taft  & Co.,  payable  to  the 
defendant  Heaton. 

The  learned  judge  directed  a verdict  against  all  the  defen- 
dants, and  reserved  leave  to  the  defendant  Wilkes  to  move  to 
enter  a verdict  for  him,  if  the  court  should  be  of  opinion,  on 
his  plea,  the  replication  to  it,  and  the  evidence,  that  he  was 
not  liable  to  be  sued  as  a maker  of  the  note. 

M.  G.  Cameron  obtained  a rule  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant  Wilkes, 
pursuant  to  leave  reserved,  or  why  the  present  verdict 
should  not  be  set  aside,  as  being  contrary  to  law  and 
evidence. 

Burns  shewed  cause,  and  cited  Bowes  et  al.  v.  Holland 
et  al.,  14  U.  C.  R.  316 ; Hutchinson  v.  Bowes  et  al.,  15  U. 
C.  R.  156 ; Whittemore  v.  Macdonell  et  al.,  6 C.  P.  547. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  facts  of  this  case,  we  are  of  opinion  that  the  defen- 
dant Wilkes  w~as  liable  as  a general  partner.  It  is  clear,  upon 
the  statute  12  Vie.,  ch.  75,  that  the  money  to  be  contributed 
by  the  special  partner  must  be  actually  paid  in  upon  the  for- 
mation of  the  partnership  ; whereas  here  that  was  not  the  case, 
bub  the  special  partner  was  to  pay  it  in  as  the  exigencies  of 
the  business  might  require,  or  as  might  suit  his  convenience. 
The  second  and  fourth  clauses,  and  the  schedule,  equally 
shew  the  intention  to  be  that  the  capital  furnished  by  the 
special  partner  is  to  be  actually  paid  in  when  the  partnership 
is  formed.  This  was  not  done,  and  therefore,  under  the 
seventh  clause  of  the  act,  the  defendant  Wilkes  would  in 
consequence  be  liable  as  a general  partner,  because  the 
certificate  either  did  not  state  that  fact  truly,  or  if  it  did  it 
must  have  shewn  that  there  was  no  limited  partnership 
legally  formed. 

Then,  again,  under  the  tenth  clause  of  the  act,  if  there 
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was  no  general  partner  besides  Taft,  there  was  no  other 
person  who  could  be  supposed  to  come  in  as  a general 
partner  under  the  firm  of  Taft  A Company ; and  it  was 
proved  that  when  the  defendant  Wilkes  gave  this  note  to 
the  payee,  to  cover  a liability  of  his  own,  he  represented 
that  he  had  an  interest  in  the  concern,  and  was  a partner, 
which  would  certainly  lead  any  one  to  infer  that  he  intended 
to  represent  himself  to  be  liable  as  a partner  upon  that  note, 
under  the  signature  of  Taft  & Co.;  and  unless  he  was  liable, 
there  would  be  no  company  liable  under  that  signature. 

We  think  that  circumstance,  if  it  were  material  for  the 
plaintiff  to  rely  upon,  it  might  furnish  reasonable  ground  for 
a jury  to  conclude  that  the  note  had  been  given  with  his 
concurrence,  upon  some  arrangement  relating  To  the  busi- 
ness of  the  firm.  Although  Wilkes’  name  did  not  appear  as 
a maker,  yet,  as  the  statute  provides,  in  the  tenth  clause, 
that  only  the  name  of  the  general  partner  or  partners  shall 
be  used,  and  as  the  defendant  represented  himself  as  a 
partner,  when,  according  to  his  own  account,  there  could  be 
no  other  general  partner  besides  Taft,  unless  he  himself 
were  one,  he  certainly  afforded  reason  to  contend  that  he 
held  himself  out  as  the  person  associated  with  Taft,  and 
equally  liable  with  him. 

But  upon  the  ground  that  defendant  Wilkes  did  not 
prove  his  plea,  for  that  he  had  not  contributed  his  capital  of 
£1,250  within  the  meaning  of  the  act,  we  think  the  verdict 
was  properly  rendered  against  him,  and  that  the  rule  nisi 
should  be  discharged. 

Buie  discharged. 


Graham  v.  Thompson. 

Arrest  set  aside  on  condition  that  no  action  shall  he  hr ought — Meaning  of 

condition. 

Where  an  arrest  is  set  aside  on  condition  that  no  action  shall  be  brought, 
that  means  no  action  which  could  not  have  been  brought  unless  the  writ 
had  been  set  aside.  Defendant  therefore  is  not  restrained  from  an  action 
against  the  plaintiff  for  maliciously  arresting  him,  without  reasonable  or 
probable  cause  for  believing  that  he  was  about  to  leave  the  country. 

Fitzgerald  obtained  a rule  on  the  plaintiff,  to  shew  cause 
why  all  proceedings  in  this  cause  should  not  be  set  aside,  on 
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the  ground  that  the  arrest  for  which  this  action  was  brought 
was  set  aside  on  condition  that  no  action  should  be  brought 
for  said  arrest. 

On  the  4th  of  July,  1857,  an  order  of  a judge  in  Cham- 
bers was  made  setting  aside  the  arrest  of  this  plaintiff 
with  costs,  on  condition  of  no  action  being  brought  for  the 
said  arrest. 

The  plaintiff  took  the  benefit  of  the  order,  and  was  dis- 
charged, and  brought  this  action  against  the  plaintiff  in  that 
suit  (the  present  defendant)  for  maliciously  arresting  him, 
not  having  any  reasonable  or  probable  cause  for  believing 
that  he  was  immediately  about  to  leave  Upper  Canada  with 
intent  to  defraud  him. 

The  defendant  contended  that  the  bringing  such  action 
was  a violation  of  the  condition  on  which  the  plaintiff  ob- 
tained his  discharge  with  costs  of  the  application. 

McMichael  shewed  cause,  and  insisted  that  the  condition 
only  restrained  him  from  bringing  such  an  action  as  the 
present. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  hesitation  in  saying  that  this  rule  must  be 
discharged.  The  defendant’s  counsel  relied  on  the  unquali- 
fied words  of  the  condition  in  the  judge’s  order,  which  gave 
to  the  defendant  in  the  former  action  the  costs  of  his  applica- 
tion, on  condition  that  he  should  bring  no  action  against 
the  plaintiff  in  that  action,  who  is  now  defendant  in  this. 
He  cited  no  authority,  however,  to  shew  that  such  a use  has 
ever  been  attempted  to  be  made  of  that  condition  as  he 
would  now  make  of  it,  and  it  would  be  contrary  to  reason, 
because  the  present  plaintiff  could  have  brought  an  action  for 
a malicious  arrest,  if  there  was  any  ground  for  it,  although 
the  process  or  arrest  had  never  been  set  aside.  The  process 
did  not  by  any  means  stand  in  the  way  of  such  an  action, 
and  the  setting  aside  the  writ  gave  him  in  that  respect  no 
new  right,  and  the  judge  consequently,  who  set  it  aside, 
would  have  had  no  pretence  for  asking  him  to  come  under 
any  such  terms.  It  is  true  that  the  condition  is  not  in 
words  confined  to  an  action  of  trespass,  but  it  has  been 


BLAKELY  V.  GARRETT. 


261 


always  understood  that  such  is  the  intention  and  effect  of  it ; 
and  the  case  of  Lorimer  v.  Yule  (1  Chit.  Rep.  134)  is  an 
express  authority  upon  the  point.  The  condition  means 
only  that  the  defendant,  who  has  been  discharged  from 
arrest,  shall  bring  no  action  which  he  could  not  have  brought 
unless  the  writ  had  been  set  aside. 

Rule  discharged. 


Blakely  v.  Garrett. 

Mistake  at  trial — Dishonest  defence — New  trial  refused. 

Plaintiff  sold  to  E.  and  took  Lack  a mortgage,  which  he  neglected  to  register, 
and  in  the  mean  time  E.  sold  to  defendant,  who  recorded  his  deed  first. 
In  ejectment  brought  on  the  mortgage,  defendant  objected  to  the  want  of 
registry,  but  closed  his  case  without  having  pnt  in  and  proved  the  plain- 
tiffs deed  to  E.,  to  shew  that  the  title  was  a registered  one  when  defen- 
dant got  his  deed.  The  learned  judge  at  the  trial  would  not  allow  the 
defence  to  be  re-opened  ; and  as  it  appeared  that  the  defendant  was 
aware  of  the  mortgage  when  he  purchased  from  E. , . and  was  therefore 
setting  up  a dishonest  defence,  the  court  refused  to  interfere. 

Stephen  Richards  moved  for  a new  trial  on  affidavits. 

The  ground  was,  that  the  defendant’s  counsel  and  attorney 
from  an  oversight,  omitted  to  put  in  and  prove  a deed  from 
the  plaintiff  to  one  Ellis,  and  the  registration  of  the  same, 
which,  together  with  the  deed  proved  at  the  trial,  would 
have  entitled  the  defendant  to  succeed. 

On  the  21st  of  June,  1852,  the  plaintiff  conveyed  the  land 
in  question,  being  a village  lot  in  Wellington,  for  <£17  10s., 
to  one  Ellis,  which  deed  was  registered  on  the  28th  of  April, 
1854.  On  the  same  21st  qf  June,  1852,  Ellis  gave  a mort- 
gage to  the  plaintiff  on  the  same  land,  in  fee,  to  secure  the 
payment  of  the  purchase  money  in  two  years,  with  interest, 
and  on  which  was  indorsed  a payment  of  £1  12s.  (id.,  as  made 
on  the  day  of  the  date.  The  mortgage  was  not  registered  . 
till  the  24th  of  September,  1857. 

In  the  meantime  Ellis  sold  the  land  to  the  defendant,  and 
conveyed  it  by  deed,  dated  the  27th  of  April,  1854,  for  an 
alleged  consideration  of  £25,  and  this  deed  was  registered 
on  the  29th  of  April,  1854. 

The  plaintiff’s  action  was  founded  on  his  mortgage,  the 
purchase  money  secured  by  it  being  yet  unpaid. 

At  the  trial,  at  Picton,  before  Richards , J.,  the  defendant 
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objected  to  the  plaintiffs  title  under  the  mortgage,  on  the 
ground  that  the  mortgage  was  unregistered,  and  so  must  be 
treated  as  void  as  against  his,  the  defendant’s,  subsequent 
deed  from  Ellis,  which  had  been  registered,  but  he  closed 
his  case  without  having  put  in  and  proved  the  deed  from 
the  plaintiff  to  Ellis,  which  would  have  shewn  that  the  title 
was  a registered  title  at  the  time  the  defendant  took  his  deed. 

The  defendant’s  counsel  then  applied  to  the  judge  at  the 
trial  to  allow  him  to  open  his  defence,  and  produce  and 
prove  this  deed,  or  to  give  evidence  of  the  registration  of  it, 
in  order  that  he  might  thus  have  the  advantage  under 
the  statute  of  his  prior  registry,  but  the  application  was 
refused. 

C.  S.  Fatter  son  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  learned  judge  declined  to  give  the  permission,  from  an 
impression,  no  doubt,  which  the  evidence  had  produced,  that 
the  defendant  was  acting  most  dishonestly,  under  the  circum- 
stances, in  setting  up  his  title  to  defeat  the  plaintiff’s 
mortgage. 

The  affidavits  filed  on  the  plaintiff’s  part  are  very  strong 
to  shew  that  the  defendant  gave  not  more  than  about  thirty 
dollars  to  Ellis  for  the  land,  being  fully  aware  of  the  mort- 
gage, and  having  in  truth  assumed  the  mortgage  debt  in  his 
transaction  with  Ellis  as  part  of  the  purchase  money,  know- 
ing well  its  amount,  and  having  undertaken  to  pay  it.  We 
find  no  fault  with  the  manner  in  which  the  learned  judge 
exercised  his  discretion  in  refusing  to  grant  the  indulgence 
desired  by  the  defendant.  So  far  as  we  can  judge  from  all 
‘that  is  before  us,  what  the  defendant  is  endeavouring  to  do 
is  grossly  dishonest.  A court  of  equity  would  certainly 
compel  him  to  pay  the  mortgage,  and  he  has  no  claim  upon 
us  to  assist  him  in  taking  so  unfair  an  advantage  of  the 
plaintiff.  This  court  might  be  unable  to  prevent  so  unfair 
an  attempt  from  succeeding  at  law,  but  they  are  not  bound 
to  facilitate  it  by  repairing  any  blunder  of  the  defendant  or 
his  counsel.  We  therefore  discharge  the  rule. 

Rule  discharged. 
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Regina  ex  rel.  Greely  et  al.  y.  Gilbert,  Township 
Councillors  for  Mosquito  Bay  ward,  in  Sophiasburg, 
and  Salsbury,  Returning  Officer  for  said  ward. 

Election — JSro  vote  tendered  for  an  hour  during  the -first  day— Votes  afterward 
received — Close  of  election. 

On  the  first  day  of  the  election  more  than  one  hour  elapsed  without  a vote 
being  tendered,  but  afterwards,  on  the  same  day,  votes  were  again  re- 
ceived until  four  o’clock.  The  returning  officer  then  declared  the  elec- 
tion closed,  and  refused  to  open  the  poll  on  the  second  day,  in  consequence 
of  the  time  which  had  elapsed  during  the  first  day  without  a vote. 
Held,  confirming  the  judgment  of  the  county  conrt,  that  the  election  was 
illegal. 

The  meaning  of  the  12  Vic.,  ch.  81,  sec.  159,  is,  that  the  poll  shall  be  kept 
open  on  the  first  day  till  four,  and  if  no  votes  come  up  for  an  hour  after 
the  last  vote  on  that  day,  and  if  the  returning  officer  sees  that  all  the 
electors  have  had  a fair  opportunity  of  voting,  the  election  may  then  be 
closed. 

C.  S.  Patterson  obtained  a rule  on  the  relators  to  shew 
cause  why  the  judgment  of  the  judge  of  the  county  court  of 
Prince  Edward,  declaring  the  election  of  Gilbert  void,  and 
adjudging  that  he  should  pay  the  costs,  should  not  be  re- 
versed, on  the  ground  that  the  election  was  legal,  or  why 
the  judgment  should  not  be  amended,  by  directing  that  the 
relators  should  pay  their  own  costs,  on  the  ground  that 
Gilbert  was  proved  to  have  acted  in  good  faith  throughout 
the  election,  and  in  supporting  the  same  before  the  judge. 
After  hearing  the  evidence;  the  learned  judge  of  the  county 
ourt  found  the  facts  to  be  as  follow  : the  returning  officer, 
with  the  consent  and  approval  of  Daniel  Gilbert,  but  without 
the  consent  of  William  Whitney,  the  opposing  candidate,  and 
against  the  remonstrance  of  two  of  the  relator's  electors, 
closed  the  election  at  or  about  four  o'clock,  P.M.,  of  the  4th 
of  January,  the  first  day  of  polling,  and  would  not  continue 
the  election  on  the  following  day  (although  requested  to  do 
so  by  two  of  the  electors),  alleging  as  his  reason  f6r  closing 
on  the  first  day,  that  more  than  one  hour  had  elapsed  with- 
out a vote  having  been  tendered  in  the  early  part  of  the 
afternoon  of  that  day,  and  on  that  account  he  considered  it 
to  be  his  duty  to  close  the  poll  at  four  o’clock  on  the  first  day. 

It  was  proved  that  after  such  interval  of  more  than  an 
hour  having  occurred  on  the  first  day,  the  returning  officer 
continued  to  receive  votes  for  both  candidates  up  to  within 
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fifteen  or  twenty  minutes  of  four  o’clock,  and  received  and 
recorded  in  that  interval  seventeen  votes.  At  the  time  the 
poll  was  closed  (that  is,  finally  closed  on  the  first  day),  only 
about  half  of  the  votes  in  the  ward  were  polled.  These 
being  the  facts,  the  judge  adjudged  the  election  to  be  void, 
and  ordered  that  the  defendant  Gilbert  should  pay  the 
relators’  costs. 

It  appeared  from  the  evidence  that  the  returning  officer 
gave  no  intimation  that  he  was  watching  the  time  on  the  first 
day,  and  intended  to  close  the  poll  at  four  o’clock,  if  an  in- 
terval of  an  hour  without  receiving  a vote  should  occur  at 
any  time  during  the  day,  though  after  the  hour  had  elapsed 
he  stated  the  circumstance,  and  that  he  should  in  consequence 
close  the  poll  finally  at  four  o’clock  on  that-  day,  and  would 
declare  the  person  duly  elected  who  should  then  have  the 
greatest  number  of  votes.  He  went  on  after  that,  and  polled 
seventeen  votes,  some  for  each  candidate,  end  then,  when 
four  o’clock  arrived,  closed  the  poll.  He  appeared  to  have 
acted  thus  with  the  full  concurrence  of  Gilbert,  and  relying 
in  a great  measure  on  his  opinion  as  to  the  proper  construc- 
tion of  the  act. 

Whitney,  the  other  candidate,  it  seemed,  stated,  before  the 
poll  was  closed  (on  the  first  day),  that  he  had  no  objection 
himself  to  the  election  being  closed  on  that  day  ; but  upon 
some  one  or  more  of  his  supporters  remonstrating,  and 
desiring  that  the  election  should  be  adjourned  to  the  next 
day,  he  acquiesced,  saying  that  he  was  in  the  hands  of  his 
friends. 

Stephen  Richards  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  judge  of  the  county  court  put  the  correct  construction, 
we  think,  upon  the  statute, -though  it  must  be  owned  that  the 
159th  clause  of  the  12  Vie.,  ch.  81,  is  unfortunately  expressed. 
What  is  meant,  we  think,  is  that  the  returning  officer  shall 
keep  the  poll  open  throughout  the  first  day  till  four  o’clock, 
and  if  no  voter  shall  come  up  to  vote  for  an  hour  or  more 
after  he  received  the  last  vote  on  the  first  day,  and  before 
he  so  closes  at  four  o’clock,  and  if  he  shall  see  that  all  the 
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electors  intending  to  vote,  shall  have  had  a fair  opportunity 
of  being  polled,  then  he  may  close  the  poll  finally  at  four 
o’clock  on  the  first  day.  But  it  cannot  be  that  the  legisla- 
ture intended  that  after  a pause  of  an  hour  in  the  early  part 
of  the  first  day  without  any  voter  coming  up,  he  should 
resume  the  polling  notwithstanding,  as  soon  as  a voter 
should  make  his  appearance,  and  so  go  on  till  four  o’clock, 
and  then  close  the  poll  finally.  His  resuming  the  polling 
must  be  taken,  we  think,  as  proof  that  the  hour’s  delay, 
which  had  occurred  previously,  did  not  arise  from  the  fact 
that  all  had  then  voted  who  intended  to  vote,  and  as  the 
voting  continued  without  an  hour’s  intermission  till  four 
o’clock,  he  was  bound  to  open  the  poll  on  the  second  day, 
especially  when  he  saw  that  it  was  desired  by  the  electors. 

We  can  believe  it  very  possible,  however,  that  the  return- 
ing officer  adopted  honestly  what  appeared  to  him  to  be  the 
meaning  of  the  clause,  which  is  certainly  awkwardly  framed, 
and  therefore  it  is  not  to  be  regretted  that  he  was  not  ad- 
judged to  pay  costs.  The  defendant  Gilbert  may  have  been 
sincere  also  in  taking  the  same  view  of  the  statute,  but  he, 
as  a party  interested,  must  abide  by  the  consequences  of  not 
succeeding  in  his  contest  for  the  seat,  or  at  least  may  be 
always  made  to  do  so,  when  there  does  not  appear  sufficient 
ground,  from  any  mal-practice  of  the  returning  officer,  to 
throw  the  costs  upon  him. 

Rule  discharged,  with  costs. 


Graham  v.  Wiley. 

Building  contract — Agreement  to  lake  timber  in  part  payment — Prcperty  in 
such  timber  when  delivered. 

Defendant  agreed  to  put  up  a building  for  the  plaintiff,  for  £450,  and  to 
take  in  payment  thereof  from  him  £250  in  materials,  at  the  cost  prices, 
or  such  quantity  as  the  said  building  should  require,  and  the  balance,  if 
any,  in  cash.  The  timber  had  been  all  furnished,  and  the  building  partly 
completed,  when  it  was  blown  down,  and  the  design  of  going  on  with  it 
was  abandoned. 

Held,  that  the  timber  so  delivered  belonged  to  defendant. 

Trover,  for  a quantity  of  square  timber.  Pleas , — 1st.  Not 

guilty.  2.  Goods  not  the  plaintiffs. 

At  the  trial,  at  Barrie,  before  Hagarty,  J.,  it  appeared 
34  xvi.,  u.c.  Q.B. 


266 


QUEEN’S  BENCH,  HILARY  TERM,  21  VIC. 


that  defendant  had  agreed  to  build  a market-house  in  Col- 
lingwood  for  the  plaintiff,  who  had  contracted  to  build  it  for 
an  association  called  the  Market  Company.  The  plaintiff 
furnished  about  £200  worth  of  timber  to  the  defendant, 
upon  an  agreement  between  them.  The  defendant  having 
done  some  of  the  work,  which  was  afterwards  not  gone  on 
with,  sued  the  plaintiff  for  the  value  of  what  he  had  done, 
and  recovered  judgment  against  him,  and  then  disposed  of 
this  timber  to  others,  in  order,  as  he  said,  to  pay  himself. 

The  plaintiff  contended,  that,  as  soon  as  the  defendant  con- 
verted the  timber  to  a use  different  from  that  for  which  the 
plaintiff  had  furnished  it  under  the  agreement,  his,  the 
plaintiff’s  right  to  the  timber  reverted  to  him,  and  that  so 
he  could  sue  defendant  for  disposing  of  it,  and  recover  its 
value.  The  learned  judge,  looking  at  the  terms  of  the  agree- 
ment, thought  otherwise,  and  directed  a verdict  for  defen- 
dant, with  liberty  to  the  plaintiff  to  move. 

It  was  proved  that  on  the  16th  of  September,  1856,  the 
plaintiff  and  defendant,  and  one  James  Spring,  entered  into 
an  agreement  under  seal,  in  which  it  was  recited  that  the 
plaintiff  had  entered  into  a contract  with  the  Collingwood 
Market  Company,  to  build  them  a market-house  in  Colling- 
wood, and  that  the  said  company  had  transferred  all  their 
title  and  interest  in  the  said  market-house  to  one  Joel 
Underwood,  Esquire,  to  whom  the  said  plaintiff  was  bound 
in  the  same  manner  as  to  the  said  Market  Company  : and 
the  defendant  and  Spring  thereby  agreed  with  the  plaintiff 
to  take  the  contract  off  his  hands,  subject  to  the  same  con- 
ditions, regulations  and  agreements,  as  in  the  original  con- 
tract (except  to  the  time  for  finishing  the  building),  for 
the  sum  of  £450  ; and  to  take  in  payment  thereof  from  the 
plaintiff  £250  in  materials,  at  the  cost  price,  or  such  quantity 
as  the  said  building  should  require,  and  the  balance,  if  any, 
in  cash,  the  remaining  £200  to  be  received  from  Joel  Under- 
wood, as  according  to  the  original  contract : and  the  defen- 
dant and  Spring  thereby  covenanted  with  the  plaintiff  to 
finish  the  building  in  a workmanlike  manner,  on  or  before 
the  1st  of  March  then  ensuing  : that  they  would  commence 
the  work  at  once,  and  carry  it  on  as  rapidly  as  possible 


GRAHAM  V.  WILEY. 


267 


under  the  circumstances  ; and  the  plaintiff  agreed  to  furnish 
the  materials  at  once,  so  as  not  to  hinder  the  work. 

Attached  to  this  agreement  was  a memorandum  signed 
by  Underwood  and  by  the  plaintiff,  and  also  by  one  Morrow, 
to  the  effect  that  they  agreed  to  pay  the  defendant  and 
Spring  £300,  according  to  the  agreement  between  the  latter 
and  the  plaintiff,  so  soon  as  the  building  should  be  completed: 
this  latter  agreement  not  to  interfere  with  Graham  (the 
plaintiff)  or  the  Market  Company,  or  their  assigns,  under 
their  original  agreement,  it  being  merely  given  to  defendant 
and  Spring  as  collateral  security,  in  consequence  of  the 
original  contract  between  the  plaintiff'  (Graham)  and  the 
market  company  being  lost  or  mislaid. 

S.  Richards  obtained  a rule  nisi  to  enter  a verdict  for  the 
plaintiff,  pursuant  to  leave  reserved.  He  cited  Farrant  v. 
Thompson,  5 B.  & Al.  826 ; Fenn  v.  Bittleston,  7 Ex.  152  ; 
Cooper  v.  Willomatt,  1 C.  B,  672. 

Me  Michael  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  is  singular  in  its  circumtances,  and  the  authori- 
ties cited  by  Mr.  Richards,  shewing  what  act  will  determine 
a bailment,  and  the  consequence  of  the  bailment  being  de- 
termined, do  not  seem  to  apply,  because  it  cannot,  we  think, 
be  said  that  there  was  any  bailment  here. 

The  timber  had  been  all  furnished  in  pursuance  of  the 
terms  of  the  agreement,  and  no  doubt  with  the  intention 
that  it  was  to  be  used  in  constructing  the  building.  It 
seems  the  building,  when  it  had  been  proceeded  with  to  a 
certain  extent  was  blown  down,  and  the  design  of  complet- 
ing it  was  abandoned.  Any  timber  that  had  come  from  the 
plaintiff,  and  had  not  been  applied  to  the  building,  ought,  of 
course,  to  have  been  given  back  to  the  plaintiff,  if  he  had 
been  willing  to  receive  it,  or  it  should  have  been  accounted 
for  by  the  defendant  to  the  plaintiff ; but  that  does  not 
settle  the  legal  question,  who  had  the  legal  property  in  the 
timber  while  it  was  lying  on  the  ground,  having  been  de- 
livered by  the  plaintiff  to  the  defendant  on  the  terms  and 
for  the  purposes  of  this  agreement.  In  our  opinion  it  was 
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the  defendant’s  timber,  taken  in  part  paj^ment  of  the  price 
he  was  to  have  for  putting  up  the  building ; for  the  defendant 
had  bound  himself  to  take  in  payment  £250  in  materials,  or 
such  quantity  as  the  building  should  require : which,  we 
think,  means  that  he  was  not  bound  to  take  so  much  as  £250 
worth  of  materials  unless  the  building  should  require  it,  not 
that  any  materials  which  the  plaintiff  should  furnish,  and 
which  he  did  not  reject,  should  revert  to  and  belong  to  the 
plaintiff,  unless  they  were  used  in  the  building. 

We  are  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 


Sidney  Road  Company  v.  Holmes  and  Davis. 

Bond — Non- execution  by  one  of  three  obligors  named — When  a defence  for 
co-surety — Variance — Pleading. 

The  plaintiffs  sued  defendants  H.  & D.  as  having  jointly  executed  a bond  to 
secure  payment  of  rent  by  H. , which  being  set  out  in  the  plea,  it  appeared 
that  T.  was  also  named  in  it  as  obligor,  but  had  not  executed.  It  ap- 
peared that  at  the  execution  of  the  bond  T.  was  not  present,  and  defen- 
dant D.  told  the  plaintiffs  that  he  could  not  conveniently  attend,  but 
would  sign  it  at  any  time.  T.,  however,  afterwards,  on  being  applied  to 
by  the  plaintiffs,  refused  to  execute,  and  no  objection  had  been  made  by 
D , although  aware  of  the  refusal. 

Held , that  the  non-execution  by  T.  was  no  defence  under  a plea  of  non  est 
factum  by  H.,  as  shewing  a variance  between  the  bond  declared  on  and 
that  set  out; 

Held,  also,  that  under  the  circumstances  D.  was  not  relieved  from  liability 
by  T.  not  having  executed  the  bond. 

The  plaintiffs  sued  these  two  defendants,  charging  that 
they,  by  their  bond,  became  bound,  and  each  of  them,  their 
heirs,  &c.,  to  the  plaintiffs  in  £500,  subject  to  a condition — 
after  reciting  that  Holmes  had  rented  two  gates  on  the  turn- 
pike from  the  plaintiffs  for  a year  from  the  4th  of  April, 
1856,  for  £379,  payable  as  therein  mentioned — that  if  Holmes 
should  pay  the  said  rent  according  to  his  undertaking,  then 
the  bond  should  be  void  ; and  a breach  was  assigned  in  non- 
payment of  the  rent  by  Holmes. 

The  defendant  set  out  the  bond  thus  : “ Know  all  men, 
&c.,  that  we,  James  Holmes,  of,  &c.,  and  one  George  Taylor 
and  Richard  Davis,  of,  &c.,  yeomen,  are  held  and  firmly 
bound  to  the  Sidney  Road  Company,  their  successors,  &c., 
in  the  penal  sum  of  £500,  of  lawful  money  of  Canada,  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
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and  each  of  us,  our  heirs,  &c.,  firmly  by  these  presents, 
sealed  with  our  seals,”  &c.  In  the  condition  after  reciting 
the  terms  of  the  lease  of  two  toll-gates  demised  to  ‘Holmes, 
it  was  stated,  “ And  whereas  it  was  provided  by  the  condition 
of  sale  that  the  said  above  bounden  James  Holmes  should 
furnish  the  said  company  with  satisfactory  security  for  the 
due  performance  of  his  part  of  all  and  every  the  said  condi- 
tions mentioned  on  his  part  to  be  done  and  performed,  and 
that  the  said  company  have  agreed  to  accept  the  above 
bounden  George  Taylor  and  Richard  Davis  as  such  security; 
and  then  it  was  stated  to  be  the  condition,  that  if  James 
Holmes  should  perform  all  the  stipulations  therein  specified 
the  bond  should  be  void. 

The  defendant  Holmes  pleaded — 1st,  That  the  said  sup- 
posed bond  was  not  his  deed. 

2nd.  Richard  Davis  pleaded  that  he  signed  the  bond  men- 
tioned in  said  declaration  under  an  agreement  with  the 
plaintiffs,  that  George  Taylor,  mentioned  in  the  said  bond, 
should  sign  his  name  afterwards,  and  before  his,  Davis’,  name 
in  the  bond ; but  that  Tay]or  did  not  do  so,  and  thereby  the 
plaintiffs  deceived  him,  Davis,  in  this,  that  they  procured 
him,  by  false  allegations  and  misrepresentations,  to  sign  the 
same,  under  the  pretence  that  they  would  procure  the  signa- 
ture of  the  said  Taylor  to  the  bond,  and  that,  by  reason  of 
such  false  allegations  and  misrepresentations  practised  by 
the  plaintiffs,  the  said  bond,  so  far  as  it  related  to  the  said 
Richard  Davis,  became  void. 

Defendant  Holmes  and  Davis  both  pleaded  performance 
of  the  condition. 

The  plaintiffs  took  issue  on  all  these  pleas. 

At  the  trial  at  Belleville,  before  Richards , J.,  it  appeared 
that  the  bond  was  drawn  up  to  be  signed  by  Holmes,  Davis, 
and  Taylor,  as  obligors,  conditioned  to  pay  to  the  plaintiffs 
£ 389,  in  four  quarterly  payments  of  £97  5s.  each.  It  was 
executed  on  the  21st  of  April,  1856,  by  Holmes  and  Davis. 
Taylor  was  not  present  at  the  time.  The  president  of  the 
Sidney  Road  Company  enquired  where  he  was,  and  was  told 
by  Davis  that  he  could  not  conveniently  attend,  but  would 
sign  it  any  time.  Davis  made  no  difficulty  about  executing 
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without  him,  taking  it  for  granted,  probably,  that  Taylor 
would  become  party  to  it,  but  Taylor,  when  applied  to 
afterwards,  refused  to  execute  the  bond.  He  had  been 
security  with  Davis  for  Holmes  in  a similar  bond  in  1855, 
and  Holmes  told  him  in  the  spring  of  1855  that  he 
had  put  his  name  in  the  bond  for  1856,  but  Taylor  told 
Holmes  that  he  would  not  sign  it  until  he  had  paid  up 
some  arrears  due  by  him  on  his  former  bond.  Holmes 
did  afterwards  pay  up  these  arrears,  but  Taylor  learned  that 
he  was  still  more  in  arrear  for  the  current  year,  and  on  that 
account  he  declined  to  become  a party  to  the  present  bond. 
He  swore  that  he  had  no  conversation  with  Davis  about  it: 
that  he  had  been  afterwards  asked  to  sign  the  bond  by  the 
president  of  the  company,  and  by  their  attorney,  but  he 
declined,  unless  the  plaintiffs  would  engage  not  to  collect 
any  sum  from  him. 

It  was  objected  at  the  trial,  on  the  part  of  the  defendants, 
that  two  of  the  three  obligors  named  in  the  bond  could  not  be 
sued  jointly. 

2nd.  That  the  bond  varied  from  that  set  out,  being  only 
the  bond  of  Holmes  and  Davis. 

3rd.  That  the  bond  was  wholly  void,  being  executed  *by 
two  only  of  the  three  named  in  it. 

Leave  was  reserved  to  move  for  a nonsuit  on  these  grounds 

O' Bare  obtained  a rule  nisi  accordingly.  He  cited  Bac. 
Abr.  “ Obligation”  D.  4 ; Co.  Lit.  283  a ; Adams  v.  Bateson, 
6 Bing.  110;  Bull  N.  P.  172  ; Pigot’s  case,  11  Rep.  27. 

Henderson  shewed  cause,  and  cited  Underhill  v.  Horwood 
10  Ves.  212,  216-225  ; Elliot  v.  Davis,  2 B.  & P.  338. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing,  we  think,  in  the  first  two  exceptions. 
The  case  of  Cabell  v.  Vaughan  (1  Saund.  291)  and  the 
authoi  ities  cited  in  it,  shew  that  it  will  not  be  presumed  that 
Taylor  executed  the  bond  merely  because  he  is  named  in  it, 
and  that  the  plaintiff  were  at  liberty  to  treat  it  as  the  bond 
of  Holmes  and  Davis  only.  If  Taylor  had  in  fact  executed 
it,  and  these  defendants  desired  to  take  exception  on 
account  of  his  not  being  joined  in  the  action,  they  should 
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have  averred  that  Taylor  also  sealed  and  delivered  the  bond, 
and  pleaded  in  abatement. — Cro.  Eliz.  355  ; Co.  Lit.  283. 
South  v.  Tanner  and  Jones  (2  Taunt.  254)  is  a stronger  case 
in  favour  of  the  defendants  than  the  present,  as  regards  the 
issue  upon  non  est  factum,  for  there  the  plaintiff  sued  two 
upon  a bond,  which  the  declaration  stated  had  been  executed 
by  three,  and  the  court  held  that  it  was  no  ground  of  nonsuit, 
upon  the  plea  of  non  est  factum , that  another  had  executed  as 
well  as  the  two  defendants,  since  it  was  not  the  less  their  deed. 

The  only  point  to  be  considered  is,  whether  the  defendant 
Davis  was  entitled  to  succe  id  upon  his  third  objection:  in 
other  words,  whether  his  second  plea  was  in  substance  proved. 

In  our  opinion  it  was  not  proved,  not  because  it  is  always 
necessary  to  shew  actual  intentional  fraud  in  support  of  a 
plea  of  this  description,  for  there  are  no  doul}t  many  things 
which  the  law  will  not  permit,  but  holds  to  be  in  the  eye  of 
the  law  fraudulent,  and  treats  as  such,  on  account  of  their 
tendency  to  produce  the  same  consequences  as  actual  fraud, 
although  nothing  false  or  dishonest  was  intended.  There  is 
nothing,  however,  to  bring  the  present  within  that  class  of 
cases. 

According  to  the  common  course  of  such  transactions,  it 
did  not  rest  with  the  road  company  to  hunt  up  sureties  for 
the  toll-keeper,  or  to  procure  or  persuade  people  to  execute 
the  bond  in  question.  What  they  had  to  do  was  to  accept 
the  sureties  and  the  bond,  if  they  were  satisfied  with  them. 
If  Davis,  when  he  went  to  the  defendants  to  sign  the  bond 
had  said  or  done  anything  to  shew  that  he  relied  upon  the 
company  for  seeing  that  Taylor  also  executed  it,  and  that 
he  only  signed  on  the  understanding  that  they  were  to  do 
that,  then  there  might  have  been  some  colour  for  pleading 
such  a plea  as  Davis  has  pleaded,  and  especially  if  it  were 
in  any  degree  the  fault  of  the  company  that  Taylor  did  not 
afterwards  execute ; but,  according  to  the  evidence,  Davis 
went  there  with  an  excuse  for  Taylors  absence,  telling  the 
president  that  he  could  not  conveniently  come  then,  but 
would  attend  at  any  time  to  execute  it,  and  he  signed  it 
without  making  any  difficulty,  leaving  space  above  his  name 
for  Taylor’s.  Then  it  was  no  fault  of  the  company  that 
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Taylor  did  not  afterwards  execute  ; there  was  no  neglect  to 
call  upon  him ; he  was  applied  to  and  refused,  for  reasons 
which  he  stated,  and  which  it  must  be  owned  were  not  in- 
sufficient.  It  does  not  seem  very  likely  that  Davis  was 
ignorant  that  he  had  declined,  and  if  he  did  know  it,  but 
took  no  steps  in  consequence,  and  let  all  rest  as  it  was,  that 
would  in  a court  of  equity  have  told  strongly  against  an  ap- 
plication of  his,  made  afterwards,  to  have  his  bond  given  up 
to  him.  There  really  is  not  in  truth  any  foundation  for  such 
allegations  of  false  representations  and  deception  on  the  part 
of  the  company  as  are  set  forth  in  the  plea,  and  in  our  opin- 
ion there  is  nothing  in  the  evidence  to  support  any  defence 
of  the  nature  pleaded  in  a court  of  law. 

In  Underhill  v.  Horwood  (10  Ves.  Junr.  212,  225,  228),  the 
facts  were  much  like  the  present.  A bond  had  been  pre- 
pared, by  which  six  persons  named  in  it  were  to  be  jointly  and 
severally  bound,  but  from  some  accident  one  of  them  (Smith) 
could  not  be  got  to  execute  it,  and  the  bond  was  executed  by 
the  other  five;  and  one  Giblett,  a person  not  named  in  that 
bond,  executed  a separate  bond  with  a similar  condition.  In 
that  case,  as  in  this,  the  circumstance  of  one  of  the  obligors 
named  in  the  bond  not  having  executed  was  accidental,  or 
rather  did  not  arise  from  any  fault  of  the  obligors.  Lord 
Eldon , in  discussing  the  consequences  of  non-execution  by 
one  of  the  persons  named  in  the  bond  as  obligors,  seems  to 
have  thought  it  very  clear  that  the  bond,  as  it  was  executed, 
was  not  the  joint  bond  of  the  five,  but  that  the  five  were 
severally  bound  by  it,  the  bond  being  in  its  language  a joint 
and  several  bond.  “ I had  a notion,’’  his  lordship  said, 
“ which  I think  was  not  correct,  that  when  a man  executes 
a bond,  meaning  that  it  should  be  the  joint  bond  of  himself 
and  another,  and  not  his  several  bond,  it  would  not  be  his 
several  bond.  In  such  a case,  however,  unless  there  is  some- 
thing special,  the  man  who  had  become  so  severally  bound  has 
a right  to  have  that  bond  delivered  up,  for  his  intention  was, 
not  to  become  a mere  several  obligor,  but  to  be  a joint  and 
several  obligor,  and  the  rights  are  different,  both  in  law  and 
equity ; for  if  he  is  only  a several  obligor  he  has  no  remedy  Over 
against  any  one ; but  if  he  is  a joint  and  several  obligor,  or 
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only  a joint  obligor,  there  is  a right  of  contribution  against 
the  other  sureties  in  equity.” 

I am  not  sure  that  I perceive  the  ground  on  which  his  Lord- 
ship  held  that  the  bond  in  the  case  before  him  was  not  the  joint 
bond  of  the  five,  as  well  as  their  several  bond,  for  those  only 
who  execute  the  bond  can  be  considered  as  speaking  in  the 
words  of  the  bond.  Perhaps  what  his  lordship  meant  was, 
that  as  the  words  to  which  each  executing  party  set  his  hand 
and  seal  imported  that  he  was  bound  jointly  with  five  others, 
he  could  not  be  held  liable  as  upon  a joint  contract  with  four 
others,  an  account  of  the  variance  that  would  appear  between 
the  declaration  and  the  bond  when  produced  ; and  yet  the 
plaintiff  would  be  in  the  same  situation  in  such  a case  as  in 
any  case  in  which  he  is  proceeding  against  two  obligors  as 
joint  contractors,  omitting  all  mention  qf  a third  who 
has  executed  the  bond,  as  he  may  do  when  he  is  out  of  the 
jurisdiction  of  the  court.  The  never  having  executed  should 
in  reason  be  as  strong  a warrant  for  omitting  all  mention  of 
him  as  his  absence  from  the  jurisdiction,  and  the  effect  upon 
the  interest  of  the  others  is  the  same  in  both  cases.  What 
I have  been  now  saying  applies  to  the  two  first  objections, 
which,  as  it  appears  to  us,  are  disposed  of  by  the  cases 
of  Hollingworth  v.  Ascue  (Cro.  Eliz.  355)  and  Cabell  v. 
Vaughan  (1  Saunders  291,  notes  1,  1)  and  the  authorities 
cited  in  291  c.  note  e,  and  291  d,  note  /,  which  in  our 
opinion  shew  that  the  objections  are  not  tenable  which  are 
founded  upon  a supposed  fatal  variance  between  the  declara- 
tion and  the  evidence  upon  the  issue  on  non  est  factum.  And 
as  to  the  last  objection,  in  our  opinion  the  plea  of  fraud  was 
pleaded  consistently  with  the  facts  of  the  case,  which  would 
have  been  a good  defence,  on  the  ground  of  the  bond  not 
having  been  executed  by  Taylor. 

Whether,  under  circumstances  such  as  existed  in  this  case, 
the  defendant  could  have  applied  with  success  to  a court  of 
equity  to  have  his  bond  given  up  to  him,  as  suggested  by 
Lord  Eldon  in  Underhill  v.  Horwood,  we  need  not  consider 
in  this  court.  We  apprehend  he  could  not,  if  in  fact,  after 
knowing  that  Taylor  had  not  executed,  he  was  content  to 
35  VOL.  xvi„  u.c.  Q.B. 
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allow  Holmes  to  go  on  as  lessee  of  the  tolls,  without  giving 
notice  to  the  company  that  he  would  hold  himself  released 
from  the  bond  unless  some  good  security  should  be  provided 
in  Taylor’s  place. 

The  rule  for  nonsuit,  we  think,  must  be  discharged. 

Rule  discharged. 


Parsons  v.  Jones. 

Pleading — Promise  to  one  of  several  debtors— Statement  of  consideration — 

Pomissory  note. 

The  declaration  set  out  as  inducement  certain  facts,  by  which  the  defen- 
dant, with  C.  and  Y..,  became  liable  to  pay  the  plaintiff  £60  ; and  alleged 
that  in  consideration  thereof  the  defendant,  by  an  instrument  in  writing, 
promised  the  plaintiff  to  pay  her  the  same. 

Held,  on  demurrer,  declaration  good,  for,  first,  it  was  in  effect  a statement 
that  defendant  made  his  promissory  note,  and  if  so,  no  averment  of  con- 
sideration was  required  ; and,  secondly,  if  not  a promissory  note,  the  con- 
sideration stated  was  sufficient. 

Declaration , that  the  defendant  and  one  C.  and  one  Y., 
being  indebted  to  one  H.,  in  the  sum  of  £60,  and  the  said 
H.  being  indebted  to  the  said  late  Benjamin  Parsons  in  the 
like  sum  of  £60,  the  said  defendant  and  the  said  C.  and  Y, 
in  consideration  that  the  said  H.  would  release  them,  the 
said  C.  and  Y.,  from  the  said  debt  of  £60,  and  that  the 
said  late  Benjamin  Parsons  would  release  the  said  H.  from 
his  said  debt  of  £60,  and  that  the  said  H.  would  give 
his  order  on  the  said  defendant  and  C.  and  Y.,  in  favour  of 
the  said  late  Benjamin  Parsons,  they,  the  said  defendant  and 
C.  and  Y.,  then  undertook  and  promised  to  pay  to  the  said 
late  Benjamin  Parsons  the  said  sum  of  £60  so  due  to  him  by 
the  said  H.;  and  the  plaintiff  says,  that  the  said  late  Benja- 
min Parsons  did  release  the  said  A.  from  the  said  debt  of 
£60  so  due  by  him  to  the  said  late  Benjamin  Parsons,  and 
the  said  H.  also  released  the  said  defendant  and  C.  and  Y. 
from  the  said  debt  of  £60  so  due  by  them  to  the  said  H., 
and  he,  the  said  H.,  also  then  gave  his  order  on  the  said 
defendant  and  the  said  C.  and  Y.  in  favour  of  the  said  late 
Benjamin  Parsons,  and  thereby  requested  them,  the  said 
defendant  and  C.  and  Y.,  to  pay  the  said  debt  or  sum  of 
£60  to  the  said  late  Benjamin  Parsons  : by  means  of  which 
said  several  premises  the  said  defendant  and  the  said  C.  and 
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Y.  became  liable  to  pay  the  said  debt  or  sum  of  £60,  so  due 
and  payable  to  the  said  H.,  to  him,  the  said  late  Benjamin 
Parsons,  and  being  so  liable  then  promised  the  said  late 
Benjamin  Parsons  to  pay  him  the  same  during  his  lifetime, 
and  the  same  remained  due  and  payable  as  aforesaid  at  the 
time  of  the  decease  of  the  said  late  Benjamin  Parsons ; in 
consideration  whereof  the  said  defendant,  afterwards,  to  wit, 
on  the  3rd  of  August,  1852,  by  an  instrument  in  writing, 
promised  the  plaintiff,  as  such  executrix  as  aforesaid,  to  pay 
her  the  same,  but  has  not  paid  the  same. 

Demurrer. — The  causes  assigned  were,  that  it  appears  that 
the  original  promise  to  the  said  Benjamin  Parsons  was  by 
defendant  and  the  said  C.  & Y.  jointly,  and  that  the  sub- 
sequent promise,  alleged  to  have  been  made  by  defendant 
alone,  to  pay  the  whole  debt,  was,  for  all  that  appears,  with- 
out consideration ; that  the  declaration  is  against  defendant 
alone  upon  a contract,  which  upon  the  face  of  the  declara- 
tion, appears  to  have  been  made  by  defendant  and  others 
jointly. 

C.  Robinson,  for  the  demurrer,  cited  Add.  Con.  13 ; Lyth 
v.  Ault,  7 Ex.  669 ; Lechmere  v.  Fletcher,  1 Cr.  & M.  623 . 
Cabell  v.  Vaughan.  1 Saund.  291  b ; Ch.  Pig.  I,  53,  299 ; 
Hemmenway  v.  Hickes,  4 Pick.  497. 

Hector  Cameron,  contra,  cited  Rice  v.  Shute,  5 Burr. 
2613 ; Thompson  v.  Percival,  5 B.  & Ad.  925  ; S.  C.  3 N.  & 
M.  167. 

Robinson,  C.  J. — I think  this  declaration  is  sufficient.  The 
plaintiff  sets  out  a history  of  the  transaction,  by  way  of  intro- 
ductory matters,  shewing  how  it  was  that  defendant  came  to 
make  the  promise  sued  upon.  That  is  mere  inducement,  and 
was  unnecessary,  if  the  defendant  upon  that  inducement  made 
his  promissory  note  to  the  plaintiff  for  the  money.  The 
declaration  seems  to  us  to  amount  to  a statement  that  defen- 
dant did,  on  the  third  of  August,  lcS52,  in  writing,  promise  to 
pay  the  plaintiff,  as  executrix, &c., sixty  pounds.  That  would 
be  a promissory  note,  for  we  are  not' to  conclude  it  to  have 
been  a promise  under  seal,  since  that  is  not  stated.  The 
words  “for  value  received”  need  not  be  in  the  declaration, 
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or  in  the  note.  It  does  not  appear  whether  the  writing 
sued  on  contained  any  such  recital  of  the  inducement  to  the 
promise  as  is  set  out  in  the  declaration.  There  was  no 
necessity  that  it  should;  and  if  it  did,  it  would  not  make  the 
writing  less  a promissory  note.  I do  not  take  it  to  • be 
substantially  necessary  that  the  declaration  on  a promissory 
note  should  state  that  the  defendant  made  las  'promissory 
note  in  writing,  though  such  is  the  form  commonly  used  and 
sanctioned  by  our  rules  of  court.  If  it  states  an  undertaking 
which  the  law  holds  to  be  a promissory  note,  we  may,  I 
think,  on  the  pleading,  treat  it  as  a promissory  note.  As 
stated,  it  is  a promise  by  one  man  to  pay  another  a certain 
sum  of  money,  absolutely — that  is,  without  contingency — 
and  it  is  due  on  demand,  no  day  ,of  payment  being  named. 

But  if  we  could  hold  the  declaration  not  to  be  sufficient  in 
substance,  as  a declaration  upon  a promissory  note,  for  want 
of  the  written  instrument  beingcalled  in  terms  a promissory 
note,  still  the  declaration  states  a good  cause  of  action  upon 
a promise  which  would  be  binding,  even  admitting  that  the 
consi  eration  was  not  stated  in  the  writing,  for  that  is  only 
necessary  when  the  case  comes  within  the  Statute  of  Frauds, 
which  I think  this  promise  does  not,  for,  according  to  the 
statement  in  the  declaration,  it  is  not  what  is  called  a naked 
promise  to  pay  the  debt  of  another,  but  a debt  of  the  defen- 
dant’s own;  and  though  it  is  true  that  others  were  jointly 
bound  with  defendant  originally  for  the  same  sum  of  money* 
yet  the  whole  amount  was  nevertheless  due  by  the  defendant. 
A perfectly  good  consideration  was  proved,  and  there  was  no 
necessity ,|I  think,  for  stating  it  in  the  writing,  but  it  might 
be  shewn  aliunde. 

So  that,  whether  we  take  the  declaration  to  be  upon  a 
promissory  note  or  not,  it  states,  I think,  a promise  prima 
facie  valid  and  binding. 

In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer. 

McLean,  J. — This  action  is  brought  on  a joint  undertaking 
of  the  defendant  and  others,  as  appears  on  the  face  of  the 
declaration ; and  it  is  alleged  that  the  debt  was  due  the  late 


PARSONS  V.  JONES. 


277 


Benjamin  Parsons  at  the  time  of  his  death,  in  consideration 
whereof  defendant,  by  an  instrument  in  writing,  promised  the 
plaintiff  as  executrix  to  pay  her  the  same.  The  grounds  of 
demurrer  are,  that  the  original  promise  is  alleged  to  have 
been  the  testator  by  defendant  and  others  jointly,  and 
the  promise  to  plaintiff  as  executrix  is  alleged  to  be  by  defen- 
dant alone  to  pay  the  whole  debt ; and  the  latter,  for  aught 
that  appears,  without  consideration : that  the  declaration  is 
against  defendant  alone,  on  a contract  which,  by  the  de- 
claration, appears  to  have  been  by  defendant  and  others 
jointly. 

If  the  defendant  as  executrix  alone  promised  to  pay  to 
plaintiff  the  joint  debt  of  himself  and  others,  I can  see  no 
sufficient  reason  why  he  should  not  be  liable  in  an  action  on 
his  several  undertaking.  The  case  of  Lyth  v.  Ault  (7  Ex. 
669)  shews  that  where  one  debtor  is  accepted , and  becomes 
individually  liable  for  a joint  debt  of  himself  and  others,  the 
joint  undertaking  is  discharged,  and  the  action  must  be  on 
the  several  undertaking.  Here  the  defendant  was  liable 
with  others  to  the  testator,  but  has  made  himself  individually 
liable  to  the  plaintiff.  He  of  course  could  do  so,  and  his  doing 
so  cannot  be  said  to  be  without  consideration,  inasmuch  as  he 
was  liable  for  the  debt,  and  the  whole  might  be  collected 
from  him.  He  may  sue  the  other  parties  to  the  joint  under- 
taking, and  recover  the  amount  of  their  several  contributions, 
as  he  could  if  they  were  sued  jointly,  and  he  paid  the  whole 
amount.  If  there  has  been  no  several  undertaking  by  defen- 
dant, he  can  only  object  to  the  non-joinder  of  others  by 
pleading  in  abatement. — 1 Saund.  291  ; Cowp.  832 ; Rees 
v.  Abbot  (2  Black.  947) ; Whelpdale’s  Case  (5  Rep.  119; 
Rice  v.  Shute  (5  Burr.  2611);  Evans  v.  Lewis  (Excli.  E.  T. 
1794.) 

Burns,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 
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Wilson  v.  Gates. 

Construction  of  instrument — Promissory  note  or  specialty. 

£50  Os.  Od. 

Eor  value  received  we  jointly  and  severally  promise  to  pay  to 
W.  P.  Osborne  or  bearer,  the  sum  of  fifty  pounds  currency,  in  manner  fol- 
lowing, &c.,  &c. 

As  witness  our  hands  and  seals,  this  29th  day  of  April,  1856. 

Signed,  sealed  and  delivered,  ) M.  M.  Patman.  [L.  S.] 

in  presence  of  > E.  H.  Gates.  [L.  S.] 

Richard  Smith.  ) 

Held,  clearly  not  a promissory  note,  but  a specialty. 

The  declaration  in  this  case  was  upon  a promissory  note, 
dated  29th  April,  1856,  made  by  the  defendant,  payable  to 
W.  P.  Osborne,  or  bearer,  for  £50,  by  the  following  instal- 
ments : £12  10s.  on  or  before  the  1st  of  August  ensuing  the 
date,  and  the  remaining  sum  of  £37  10s.  in  three  equal  instal- 
ments of  £12  10s.  every  six  months  thereafter, /with  interest 
thereon  respectively,  and  by  Osborne  to  the  plaintiff  trans- 
ferred, assigned  and  delivered;  and  the  plaintiff  claimed  the 
second  and  third  instalments. 

Plea. — Non  fecit. 

At  the  trial,  at  Simcoe,  before  Burns,  J.,  the  instrument 
upon  which  the  plaintiff  declared,  when  produced,  was  found 
to  be  in  these  words  : 

“£50  0s.  Od. 

“ For  value  received,  we  jointly  and  severally 
promise  to  pay  to  W.  P.  Osborne  or  bearer  the  sum  of  fifty 
pounds,  currency  , in  manner  following : that  is  to  say,  the 
. sum  of  £12  10s.  currency,  with  interest  thereon  from  date, 
i on  or  before  the  first  day  of  August  next,  and  the  remainder 
of  the  said  principal  sum,  amounting  to  £37  10s.,  in  equal 
payments  of  twelve  pounds  ten  shillings  currency,  every  six 
months  thereafter,  with  interest  thereon,  as  the  said  payments 
respectively  become  due,  until  the  whole  is  paid. 

“ As  witness  our  hands  and  seals,  this  'twenty-ninth  day 
of  April,  A.D.  1856. 

“ Signed,  sealed  and  delivered  'I  M.  M.  Patman.  [L.S.] 

in  the  presence  of  >-  E.  H.  Gates.  [L.S.]” 

Richard  Smith.  J 

The  learned  judge  reserved  leave  to  the  defendant  to  move 
to*  enter  a nonsuit,  if  the  court  should  be  of  opinion  the 
instrument  was  not  a promissory  note,  and  a verdict  was 
taken  for  plaintiff*  for  the  two  instalments  claimed. 
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Me  Michael  obtained  a rule  nisi  to  enter  a nonsuit,  or  for 
a new  trial,  to  which 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  hold  this  instrument  to  be  a promissory  note. 
It  is  not  a simple  contract,  but  a specialty,  and  must  be  sued 
on  as  such.  The  case  of  Whittier  v.  McLennan  (13  U.  G. 
R.  638),  is  binding  upon  us  at  least,  and  this  is  a stronger 
case  against  the  plaintiff,  for  here  the  parties  executing  ex- 
pressly say,  at  the  foot  of  the  instrument,  that  they  have 
sealed  it. 

Rule  absolute  for  nonsuit. 


Helliwell  v.  Taylor. 

Pathmaster — Notice  of  action — Proof  that  defendant  acted  bona  fide — 14  <Ss  15 
Vic.,  ch.  54,  sec.  9. 

In  this  case  the  defendant  being  pathmaster,  and  assuming  to  act  as  such, 
moved  the  plaintiff ’s  fences,  the  effect  of  which  was  to  take  off  land  from 
the  plaintiff ’s  lot  and  add  it  to  the  defendant’s.  It  was  left  to  the  jury 
to  say  whether  defendant  acted  bona  fide  in  the  exepution  of  his  duty,  and 
they  having  found  that  he  did,  the  court  refused  to  disturb  the  verdict. 

Trespass  to  part  of  the  east  half  of  lot  14,  in  the  2nd 
concession  from  the  bay,  in  the  township  of  York. 

Pleas. — 1st.  Not  guilty,  by  statute,  marking  in  the  margin 
statute  14  & 15  Vic.,  ch.  54,  secs.  2 and  5.  2nd.  That  the 
land  was  not  the  plaintiff’s.  3rd.  That  the  land  was  the 
defendant’s.  4th.  Leave  and  License. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Toronto,  the  facts  appeared  as  follows  : in  the  year  1832, 
in  consequence  of  the  difficulty  of  making  a road  upon  the 
allowance  for  road,  that  is,  the  concession,  the  inhabitants 
desired  that  a road  should  be  laid  out  to  connect  a road 
called  the  Don  Mills  road,  being  the  road  up  the  river  Don 
to  Helli well’s  Mills,  with  the  concession  line  east  of  the  line 
so  impassable.  A road  was  laid  out  by  Mr.  Gibsoil,  the  sur- 
veyor, and  this  road  he  placed  on  the  east  end  of  the  lots,  on 
the  line  between  lots  14  and  15,  and  taking  33  feet  from 
each  lot  for  the  road.  At  that  time  he  did  not  survey  the 
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boundaries  of  the  lots,  but  placed  the  road  between  those 
two  lots  according  to  the  fences  as  they  then  stood.  Part  of 
the  land  was  still  then  covered  with  wood,  and  the  road,  as 
people  travelled  it,  was  not  altogether  straight.  The  road 
was  confirmed  by  order  of  sessions,  and  properly  established. 
Of  late  years  the  line  between  Nos.  14  and  15,  as  held  by  the 
respective  owners  of  those  lots,  had  been  disputed,  and  the 
proprietors  of  lot  15  contended  that  the  line  was  further 
south  than  had  been  supposed.  The  defendant,  with  other 
persons,  who  were  the  owners  of  lot  15,  and  some  two  years  ago 
they  had  an  arbitration  respecting  a portion  of  the  line,  and 
the  award  was  in  the  defendant’s  favour.  The  defendant 
had  been  pathmaster  for  the  last  two  years  for  that  part  of 
the  township,  and  the  road  in  question  was  within  his  divi- 
sion. He  regularly  qualified  himself  as  pathmaster,  and  the 
township  council  placed  in  his  hands  moneys  to  be  expended 
on  roads  in  his  division.  In  the  fall  of  1856  the  defendant 
caused  the  plaintiff’s  fences  to  be  removed  33  feet  further 
south  than  they  had  been,  and  in  October  or  November, 
1857,  to  be  again  removed  33  feet  still  further  south,  thus 
making  the  road  the  breadth  of  a chain  further  south  than  it 
was  formerly,  and  iti  doing  so,  if  the  correct  division  line  be- 
tween lots  14  and  15  were  as  the  defendant  contended  it 
was,  then  33  feet  of  that  chain  would  be  off  lot  14,  and  33 
feet  from  lot  15.  After  the  award  made  between  William 
Helliwell  and  other  parties,  the  road  was  opened  voluntarily 
in  accordance  with  what  defendant  contended  for  in  this 
case,  but  the  plaintiff  refused  to  remove  his  fences,  and  to 
make  the  road  straight.  The  defendant  put  up  notices; 
signed  by  him  as  pathmaster,  directing  all  parties  to  remove 
their  fences,  and  before  removing  the  plaintiff, ’s  fence  he 
sent  a notice  to  him  to  the  same  effect.  The  fences  not  being 
removed  on  the  plaintiff’s  part  of  the  line,  the  defendant  did 
it  by  and  with  the  statute  labour,  and  ploughed  and  ditched 
the  ground,  and  rolled  it  and  prepared  it  for  using  as  a road, 
and  expended  township  money  upon  it.  The  defendant  and 
his  brothers  would  be  the  gainers  of  the  old  road — that  is, 
one  chain  wide — as  being  part  of  lot  15,  if  the  new  road 
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were  established  as  the  correct  place  to  put  it ; but  in  laying 
out  and  establishing  the  new  road  it  would  follow  as  of 
course  that  the  old  one  might  be  resumed  by  the  owners  of 
lot  15.  At  the  time  of  the  trial,  however,  the  defendant  and 
his  brothers  have  not  taken  in  that  chain  of  land,  but  it  re- 
mained as  the  old  road  alongside  of  the  new  one. 

A few  days  before  this  trial,  another  trial  came  on  between 
the  defendant  and  his  brothers,  and  one  Thomas,  in  re- 
spect of  another  portion  of  the  line  between  lots  14  and  15, 
in  which  the  contest  was  as  to  the  correctness  of  the  line  as 
it  was  supposed  to  have  been.  The  jury  in  that  case  affirmed 
the  line  as  contended  for  now  with  respect  to  the  new  road, 
and  much  of  the  evidence  as  given  in  that  case  was  read  from 
the  judges  notes  by  consent,  as  to  the  fact  of  the  old  road 
having  been  laid  out  upon  the  ground,  &c. 

Without  going  into  the  question  whether  the  new  road 
should  be  considered  as  the  legal  road  or  not,  under  the  cir- 
cumstances, or  whether  the  defendant  had  a right  to  move 
the  road  without  some  direction  or  order  on  the  subject  from 
the  township  council,  the  learned  judge  told  the  jury  to  con- 
sider first  the  issues  upon  the  plea  of  not  guilty  by  statute— 
that  is  to  say  whether  the  defendant  acted  bona  fide  as  a 
pathmaster  in  opening  up  the  new  road,  and  removing  the 
plaintiff’s  fences,  believing  he  had  authority  to  do  so,  or 
whether  he  did  so  to  serve  some  purpose  of  his  own,  being 
one  of  the  proprietors  of  lot  15. 

The  jury  having  retired  to  consider  this  point,  decided  that 
the  defendant  acted  as  pathmaster  bona  fide  in  that  character, 
in  doing  what  he  did,  and  thereupon  the  learned  judge  de- 
cided that  the  defendant  was  entitled  to  notice  of  action,  and 
for  want  of  notice  being  proved,  directed  the  jury  to  find  for 
the  defendant  on  the  plea  of  not  guilty,  which  they  did,  and 
he  discharged  the  jury  upon  all  the  other  issues. 

Eccles,  Q.  C.,  obtained  a rule  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  as  being  contrary  to  law  and 
evidence,  and  for  misdirection.  He  cited  Lidster  v.  Borrow, 
9 A.  & E.  654. 

M.  C.  Cameron  shewed  cause,  and  cited  Carswell  v. 
36  & 37  xvi.,  u.  c.  q.  b. 
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Huffmann,  1 U.  C.  R.  381;  Barton  v.  Bricknell,  13  Q. 
B.  393. 


Robinson  C.  J.  delivered  the  judgment  of  the  court. 

The  ninth  clause  of  the  statute  14  and  15  Vie.,  ch.  54,  in 
in  our  opinion  settles  the  question  which  has  been  raised, 
respecting  the  necessity  of  notice  of  action,  in  favour  of  the 
defendants.  It  is  not  disputed  that  the  defendant,  when  he 
did  the  act  complained  of,  was  a pathmaster.  It  was  proved 
that  he  assumed  to  be  acting  in  the  proper  exercise  of  his 
duty  in  doing  that  act,  but  it  is  suggested  that,  as  the  con- 
sequence of  his  removing  the  fence  in  question,  so  as  to  make 
the  road  correspond  with  what,  according  to  the  evidence, 
appears  to  be  its  proper  line,  would  be  to  add  to  the  land  in 
his  own  possession,  he  should  be  taken  not  to  have  acted  in 
the  matter  as  a pathmaster,  but  as  a private  individual,  with 
no  other  object  in  view  than  to  serve  his  own  interests. 
There  might  be  a doubt  whether  that  circumstance  clearly 
called  upon  the  learned  judge,  at  the  trial,  to  submit  it  as  a 
question  to  be  pronounced  upon  by  the  jury,  whether  the 
defendant  did  act  in  the  supposed  execution  of  his  duty  as  a 
pathmaster  : but  the  judge  having  left  that  question  expressly 
to  the  jury,  they  found  that  the  defendant  was  acting  bona 
fide  in  the  execution  of  his  duty,  and  the  consequence  of  that 
is,  that  the  defendant  being  in  fact  a pathmaster  at  the  time, 
he  was  entitled,  upon  that  finding  of  the  jury,  to  a verdict  of 
not  guilty,  although  in  the  act  done  he  may  have  exceeded 
his  powers  or  jurisdiction,  and  have  acted  clearly  contrary 
to  law.  This  is  the  provision  of  the  9th  clause  of  the  statute, 
in  its  exact  words. 

We  do  not  hold  that  it  may  not  in  such  a case,  as  well  as 
in  others,  be  put  to  the  court,  whether  the  finding  of  the  jury 
had  anything  sufficient  in  the  evidence  to  warrant  it,  though 
the  case  must  be  a very  strong  one  which  would  make  it 
proper  for  us  to  differ  from  the  jury  on  such  a point. 

But  in  this  case  we  think  the  jury  judged  rightly,  and  the 
rule  should  therefore  be  discharged. 


Rule  discharged. 
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The  Buffalo  and  Lake  Huron  Kailway  Company  v. 

Gordon. 

Buffalo  and  Lake  Huron  Railway  Co. — Lien  for  freight — Demand  of  too 
much — 19  Vic.,  ch.  21 — Effect  of . 

Replevin  for  railway  iron.  It  appeared  that  the  iron  had  been  imported 
from  England  by  the  Buffalo,  Brantford  and  Goderich  Railway  Company, 
and  was  shipped  from  Kingston  to  Port  Colborne,  subject  to  ocean  freight, 
and  the  freight  by  schooner  from  Kingston.  On  arriving  at  Port  Colborne, 
no  one  being  ready  to  pay,  the  iron  was  left  by  the  master  in  defendant’s 
charge,  to  hold  subject  to  the  freight,  and  was  piled  on  a piece  of  ground 
belonging  to  Government,  where  other  iron  owned  by  the  company  was 
also  lying,  but  separate  from  this.  Afterwards  the  Buffalo  and  Lake 
Huron  Railway  Company  (the  plaintiffs)  bought  out  the  old  company 
under  the  19th  Vic.,  ch.  21,  and  arranged  certain  writs  of  fi.  fa.  under 
which  the  sheriff  had  seized  this  and  the  other  iron  ; and  they  thereupon 
demanded  the  iron  in  question  from  defendant,  who  refused  to  give  it  up, 
claiming  the  ocean  freight,  which  had  in  fact  been  paid,  and  the  freight 
from  Kingston,  as  well  as  demurrage,  and  some  other  charges  not  recover- 
able. The  plaintiff ’s,  however,  refused  to  pay  any  thing,  and  replevied. 
Held,  1st.  That  the  iron  could  not  be  considered  as  having  been  delivered 
to  the  old  railway  company,  when  landed,  as  it  was,  at  Port  Colborne. 
2nd.  That  the  statute  19  Vic.,  ch.  21,  did  not  take  away  the  right  of  lien  ; 

nor  could  anything  done  by  the  sheriff  have  that  effect. 

3rd.  That  defendant  having  a clear  right  to  detain  for  the  freight  from 
Kingston,  of  which  no  tender  had  been  made,  his  right  was  not  preju- 
diced by  having  demanded  more  than  was  due. 

Replevin  for  a quantity  of  railway  iron. 

Pleas — 1st.  That  defendant  did  not  take  the  iron.  2nd. 
That  the  property  belonged  to  the  defendant,  3rd.  A lien 
for  forwarder’s  and  shipper’s  charges  for  freight,  and  other 
charges  and  expenses,  and  for  defendant’s  reasonable  charges 
for  the  care  and  custody,  and  for  his  work  and  labour  in  such 
care  and  custody. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas, 
and  replied  de  injuria  to  the  third. 

At  the  trial,  at  Brantford,  before  Burns,  J.,  the  facts  ap- 
peared as  follow:  the  iron  in  question  had  been  imported  from 
England  in  1855,  by  the  Buffalo,  Brantford  and  Goderich 
Railway  Company.  It  was  shipped  at  Kingston  on  the  25th 
of  May,  1855,  for  Port  Colborne,  on  the  Welland  Canal,  by 
the  schooner  “ Superior,”  William  R.  Taylor,  Master,  subject 
to  £174  15s.  for  ocean  freight,  and  charges  to  Kingston,  and 
the  freight  due  to  the  schooner  from  Kingston  to  Port  Colborne, 
£43  13s.  9d.  The  shipper  at  Kingston,  at  the  time  the  iron 
was  shipped,  drew  a draft  on  the  secretary  of  the  company 
for  the  £174  15s.,  the  charges  to  Kingston,  at  three  days’ 
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sight,  leaving  the  master  of  the  vessel  to  collect  his  own 
charges  of  £43  13s.  9d.  on  delivery  of  the  iron,  at  the  same 
time  expressing  on  the  bill  of  lading  that  the  iron  was 
subject  to  the  payment  of  both  charges.  The  vessel  ar- 
rived at  Port  Colborne  on  the  2nd  or  3rd  of  June,  1855, 
and  at  that  time  the  affairs  of  the  company  had  become 
embarrassed,  and  no  one  at  Port  Colborne  was  authorised 
to  pay  either  of  the  charges,  though  there  was  a person 
in  charge  of  the  property  of  the  company  at  Port  Colborne, 
who  would  have  received  the  iron  from  the  master  of  the 
vessel ; but  the  master  would  not  deliver  it  without  being 
paid.  Near  the  bridge  crossing  the  canal  was  a piece 
of  ground  belonging  to  the  government,  under  the  man- 
agement of  the  Board  of  Works,  and  used  by  persons 
landing  goods  to  be  carried  by  the  railway,  and  by  the  rail- 
way company  for  piling  their  iron  landed  from  vessels  bring- 
ing it  there.  At  the  time  the  vessel  arrived  there  was  a 
large  quantity  of  railway  iron  piled  up  on  this  piece  of 
ground.  The  master  of  the  vessel,  not  being  paid,  applied 
to  the  defendant  to  take  charge  of  and  hold  the  iron  till  the 

O 

charges  were  paid.  He  had  a wharf,  and  an  office  by  the 
side  of  the  canal,  and  received  property  to  be  forwarded,  but 
the  iron  was  not  discharged  on  his  premises,  but  was  piled 
up  on  the  piece  of  ground  under  the  charge  of  the  Board 
of  Works,  distinct  and  separated  from  all  the  other  iron 
lying  there  belonging  to  the  company.  It  did  not  appear  that 
the  company  paid  any  rent  to  the  Board  of  Works,  or  had 
any  exclusive  right  to  the  use  of  the  piece  of  ground  ; 
and  after  the  iron  in  question  was  piled  up  on  it  the  Board 
of  Works  leased  the  said  land  to  another  person,  to  whom  the 
present  plaintiffs,  after  they  had  acquired  title  to  all  the  iron 
lying  on  that  piece  of  ground,  paid  a rent  for  occupying  it 
with  their  iron,  not  distinguishing  the  iron  in  question,  how- 
ever, from  any  other.  The  defendant  assumed  the  charge 
of  the  iron,  and  the  captain  of  the  vessel  left  with  him  the 
bill  of  lading  to  receive  payment.  Things  remained  in  this 
state  until  the  1st  of  July,  1856,  when  the  present  plaintiffs 
having  completed  the  purchase  of  the  railway,  and  the  stock 
and  materials  on  hand, from  the  old  company,  assumed  to  take 
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possession  of  all  the  iron  lying  on  the  piece  of  ground 
spoken  of.  On  the  28th  of  July,  1856,  the  servants  of  the 
plaintiffs  began  to  work  at  the  piles  of  iron  on  that  piece  of 
ground,  and  towards  the  end  of  August  began  to  remove  the 
pile  in  question,  when  the  defendant  forbade  them.  Disputes 
were  continued  about  it,  until  at  length  the  defendant  caused 
a magistrate  to  interfere,  and  some  of  the  workmen  were 
committed  to  gaol.  This  caused  the  solicitor  of  the  plaintiffs 
to  pay  the  defendant  a visit  to  ascertain  what  it  meant.  They 
met  about  the  middle  of  September,  and  the  plaintiffs’  soli- 
citor then  claimed  the  iron,  on  the  ground  that  the  plaintiffs 
had  been  put  in  possession  of  it,  and  received  possession  from 
the  sheriff,  the  plaintiffs  having  arranged  the  writs  of  fi.  fa ., 
under  which  the  sheriff  had  seized  all  the  iron  lying  there. 
The  defendant  claimed  that  the  iron  had  been  placed  in  his 
charge  by  the  master  of  the  vessel,  and  that  there  was  due 
upon  it  the  amount  mentioned  in  the  bill  of  lading,  with 
interest  upon  it,  and  also  £12  10s.  for  detention  of  the  vessel, 
some  £7  for  expenses  of  piling  up  the  iron  separately,  and 
somethingfor  himself  for  taking  charge  of  it.  The  ocean  freight 
and  charges  to  Kingston,  namely,  £174  15s.,  had  at  that  time 
been  arranged,  though  the  defendant  had  not  been  apprised 
of  it  by  the  shipper  at  the  time  he  made  the  demand.  The 
plaintiffs’  solicitor  informed  him  that  he  knew  that  such  part 
of  the  demand  had  been  arranged,  and  knowing  that  fact  he 
felt  suspicious  of  the  whole  claim  made  by  the  defendant, 
and  would  pay  nothing,  but  told  him  he  would  sue  out  a writ 
of  replevin,  and  so  obtain  possession  of  the  iron.  Accordingly 
a writ  was  sued  out,  and  the  iron  taken  by  the  plaintiffs. 
Independent  of  the  claim  for  the  ocean  freight,  the  defendant 
claimed  for  the  master  of  the  vessel,  and  other  charges,  £66 
17s.  9d.,  which  comprised  the  freight,  £43  13s.  9d.,  interest,  and 
other  charges.  He  had  been  informed,  through  the  telegraph 
from  the  shipper,  that  his  charges  had  been  paid,  and  there- 
fore only  claimed  the  amount  of  £66  17s.  9d.,  but  the  plain- 
tiffs would  not  pay  that,  and  did  not  tender  any  money  at 
all.  The  deputy-sheriff  proved  that  while  the  writs  of  exe- 
cution were  in  the  sheriff’s  office,  under  which  the  whole 
quantity  of  iron  had  been  seized  as  the  property  of  the  old 
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company,  a bailiff  had  been  put  in  charge,  with  instructions 
to  say  nothing  about  it,  but  merely  look  after  it  and  see  that 
it  was  not  removed.  The  defendant  had  informed  the  bailiff, 
as  he  understood,  that  he  claimed  a lien  upon  this  particular 
quantity  ; and  the  deputy-sheriff  further  stated  that  this 
particular  iron  was  separated  from  the  other  quantities,  and 
that  if  the  defendant  had  any  lien  upon  it  he,  did  not  under- 
stand from  anything  he,  the  deputy-sheriff,  had  done  with 
respect  to  it,  that  the  defendant  had  abandoned  such  claim. 

It  was  argued  that  the  effect  of  the  statute  incorporating 
the  Buffalo  and  Lake  Huron  Railway  Company,  19  Vic.,  ch. 
21,  was  to  vest  the  iron  in  question  in  the  plaintiffs,  to  the  ex- 
clusion of  any  lien.  The  learned  judge  did  not  consider  that 
the  act  could  be  so*  construed,  and  left  it  the  jury  to  say  : 
— 1st.  Whether  there  was  a delivery  in  fact  to  the  old  railway 
company  of  the  iron,  for  if  there  was,  then  no  lien  existed  ; 
and  2ndly.  Whether  the  defendant,  if  in  fact  he  ever  had 
the  iron  in  charge,  had  abandoned  the  lien  if  he  had  any. 

The  jury  were  instructed  that  it  was  of  no  consequence 
that  the  defendant  had  in  the  first  instance  demanded  a 
much  larger  sum  than  there  was  any  pretence  for  asking, 
and  though  afterwards  he  abandoned  a claim  for  the  ocean 
freight,  yet  demanded  more  than  the  plaintiffs  were  bound 
to  pay,  as  he  included  the  demurrage  of  the  vessel,  for  the 
plaintiffs  should  have  tendered  what  they  considered  suffi- 
cient to  discharge  the  legal  claim  of  the  defendant,  whatever 
that  might  be. 

The  jury  found  for  the  defendant  on  the  plea  setting  up 
the  lien. 

M.  C.  Cameron,  during  Michaelmas  Term,  obtained  a rule 
nisi  for  a new  trial  on  the  law  and  evidence,  and  for  misdi- 
rection. He  cited  2 Saund.  PL  & Ev.  303  ; Dicas  v.  Stock- 
ley,  7 C.  & P.  587. 

Freeman,  Q.  C.,  contra,  cited  Scarfe  v.  Morgan,  4 M.  & 
W.  281,  Jones  v.  Tartleton,  9 M.  & W.  675. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  iron  cannot  be  said  to  have 
been  delivered  by  the  master  of  the  vessel  into  the  posses- 
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sion  of  the  consignees,  by  what  took  place  when  the  iron  was 
unladen  and  piled  upon  the  ground,  which  seems  to  have  been 
under  the  control  of  the  Board  of  Works.  That  does  not 
seem  on  the  evidence  to  have  been  equivalent  to  putting  it 
into  the  possession  of  the  old  railway  company,  the  con- 
signees. They  had  not  the  exclusive  possession  of  that  ground, 
and  the  iron  was  not  delivered  there  to  any  agent  or  servant 
of  the  company,  but  left  in  charge  of  this  defendant  by  and 
for  the  master  of  the  vessel  which  brought  it,  with  instruc- 
tions that  it  was  not  to  be  delivered  up  by  him  till  the  freight 
and  charges  were  paid.  What  right  the  defendant  had  to 
put  the  iron  there  need  not  be  enquired  into,  for  it  could 
be  a question  only  between  him  and  the  owner,  for  the 
time,  of  the  ground.  It  is  sufficient  that  while  it  was  there 
he  acted  as  the  person  having  it  in  his  charge,  and  that  the 
company  has  not  shewn  that  whatever  was  standing  upon 
that  ground  was  in  their  possession.  They  only  used  the 
ground,  according  to  the  evidence,  as  others  used  it.  The 
iron  was  all  the  time,  we  think,  constructively  in  posses- 
sion of  the  defendant,  on  behalf  of  the  persons  entitled  to 
the  freight. 

Then  the  statute  19  Vic.,  ch.  21,  cannot  affect  the  ques- 
tion of  the  right  of  lien  for  the  charge  of  this  part  of 
the  iron  to  Port  Colborne.  The  old  company  could  not  by 
any  act  of  theirs  in  transferring  the  iron  to  others,  destroy 
the  right  of  lien,  and  the  legislature  cannot  have  intended 
to  give  to  the  act  the  unjust  effect  of  depriving  the  carriers 
of  their  lien,  and  enabling  the  new  company  to  hold  it  in 
that  respect  on  better  terms  than  the  old  company  did,  from 
whom  they  acquired  it.  It  is  true  that  the  legislature,  in 
the  18th  clause  of  the  act,  have  been  careful  to  specify  some 
particular  claims  and  incumbrances,  to  which  the  property 
to  be  handed  over  by  the  one  company  to  the  other,  under 
the  sanction  of  the  statute,  must  continue  to  be  liable  in 
the  hands  of  the  other ; but  we  do  not  draw  from  that  the 
inference  that  the  legislature  intended  to  relieve  the  property 
from  any  other  legal  charges  to  which  it  was  subject,  and 
would  have  continued  subject  in  the  hands  of  the  former 
company. 
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We  are  also  satisfied  that  nothing  done  by  the  sheriff, 
under  the  executions  which  he  held,  could  have  put  an  end 
to  the  lien.  If  he  could  properly  seize  and  sell  the  goods 
while  they  were  legally  detained  for  the  charge  upon  them, 
he  could  only  sell  them  subject  to  the  charge,  for  otherwise 
he  would  be  selling  a better  interest  in  the  goods  than  the 
owners  themselves  had,  which  would  be  repugnant  to  reason. 
As  to  any  waiver  of  the  lien  by  allowing  the  plaintiffs  to 
take  possession  of  the  iron,  it  appears  from  the  evidence  that 
this  particular  iron  was  piled  separate  from  the  other  iron 
belonging  to  the  Buffalo,  Brantford,  and  Goderich  Railway ; 
and  that  none  of  this  iron  was  suffered  to  be  taken  away,  so 
far  as  the  defendant  could  prevent  it.  On  the  contrary,  he 
interfered  promptly  when  that  pile  was  touched. 

We  do  not  see  any  clear  right  of  lien,  except  for  the  freight 
from  Kingston,  and  the  charges  incurred  in  landing  and 
piling  the  iron,  and  any  charge  that  the  defendant  may  have 
paid  for  the  storage  of  it.  As  to  demurrage,  if  that  could 
be  the  ground  of  a lien  by  the  ship  owner,  we  have  no  evi- 
dence of  the  right  to  the  charge.  But  it  is  not  necessary  to 
settle  that  point  in  this  action.  It  is  sufficient  if  there  was 
any  clear  right  of  detention  for  anything.  There  certainly 
was  for  the  freight,  and  that  lien  was  not  lost  by  the  cir- 
cumstance of  the  defendant,  who  as  agent  was  not  fully  in- 
formed of  all  the  facts,  having  at  first  demanded  the  ocean 
freight,  which  he  saw  charged  in  the  bill  of  lading,  but  which 
had  been  in  the  meantime  settled.  He  withdrew  that  charge 
as  soon  as  the  fact  was  made  known  to  him  ; but  the  plain- 
tiffs took  upon  themselves  the  risk  of  absolutely  declining 
to  submit  to  any  part  of  the  demand,  and  insisted  on  having 
the  property  without  paying  or  tendering  anything,  though 
the  defendant  stated  to  them  in  detail  what  charges  he  felt 
himself  entitled  and  bound  to  make.  The  plaintiffs  had  the 
means  of  judging  whether  there  was  any  part  of  the  charge 
to  which  the  defendant  was  entitled,  and  should  at  least 
have  tendered  that,  but  they  would  pay  nothing. 

The  decisions  are  rather  difficult  to  reconcile,  as  to  the 
effect  of  claiming  a larger  lien  than  is  due,  but  the  case  of 
Scarf e v.  Morgan  (4  M.  & W.  270)  appears  to  settle  the  law 
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upon  that  point  in  favour  of  the  defendant  in  this  case,  for 
the  plaintiffs,  it  is  clear,  denied  all  right  in  the  defendant  to 
detain  the  goods,  and  on  grounds  which  must  have  applied  to 
the  whole  charge  if  they  applied  at  all. 

In  our  opinion  the  rule  must  be  discharged. 

Rule  discharged. 


Elliott  v.  Buffalo  and  Lake  Huron  Railway  Company. 

14  and  15  Vic.,  ch.  51,  sec.  13 — Construction  of — Obligation  to  fence. 

Sub-sections  one  and  two  of  14  and  15  Vic.,  ch.  51,  sec.  13,  are  distinct  pro- 
visions, passed  with  different  objects.  The  first  is  to  compel  the  company 
to  fence  in  their  track,  so  that  cattle  may  not  get  upon  it  and  be  injured  by 
the  trains  : non-compliance  renders  them  liable  for  any  such  injury,  but 
this  clause  does  not  apply  until  the  railway  is  in  use.  The  second  is  to 
provide  for  the  separation,  not  only  of  the  track,  but  of  all  lands  taken  by 
the  company,  from  the  lands  of  adjacent  proprietors,  so  that  the  latter 
may  not  be  subject  to  trespasses  by  cattle  escaping  from  the  company’s 
lands  ; this  clause  may  apply  before  the  railway  is  in  operation,  but  not 
until  six  months  after  the  company  have  taken  the  land,  and  been  requested 
to  fence  it. 

Where,  therefore,  a declaration  charged  that  defendants  built  their  railway 
over  the  plaintiff’s  land,  but  neglected  to  fence  as  directed  by  sub-section 
one,  whereby  cattle  broke  in  and  destroyed  his  crops,  but  it  was  not  averred 
that  the  plaintiff  had  requested  them  to  fence,  nor  that  the  six  months  had 
elapsed : 

Held,  that  no  cause  of  action  was  shewn,  for  the  injury  was  one  within  sub- 
section two,  and  these  averments  were  essential. 

Appeal  from  the  county  court  of  the  county  of  Oxford. 
The  plaintiff  declared  that  the  defendants  built  and  con- 
structed, erected  and  maintained  their  railway,  over  and 
across  certain  lands  of  the  plaintiff,  being  &c.,  and  thereby 
divided  and  separated  one  portion  of  the  said  lands  from 
another  portion  of  the  said  lands  adjoining  the  said  railway 
on  either  side  : and  it  thereupon  became  and  was  the  duty  of 
the  defendants  to  erect  and  maintain  fences  of  the  height  and 
strength  of  an  ordinary  fence,  with  openings  or  gates  or  bars 
therein,  and  farm-crossings  of  the  said  railway  for  the  use  of 
the  plaintiff*,  as  the  proprietor  of  the  said  lands  adjoining 
the  said  railway,  of  all  which  the  defendants  had  notice  : 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf, 
did  not  for  a long  time,  to  wit,  for  the  space  of  one 
year  next  before  the  commencement  of  this  suit,  erect  or 
maintain  fences  on  each  side  of  their  said  railway,  and  ad- 
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joining  the  said  lands  of  the  plaintiff,  or  with  openings,  or 
gates,  or  bars  therein,  or  farm-crossings  of  the  said  railway 
for  the  use  of  the  plaintiff,  as  the  proprietor  of  the  said  lands 
adjoining  the  said  railway,  but  the  defendants  refused  and 
still  refuse  to  make  the  same,  or  any  part  thereof,  whereby 
the  plaintiff  hath  lost  and  been  deprived  of  the  use  of  his 
said  land,  and  the  hay,  grass  and  produce  thereof  growing 
thereon,  or  which  he  might  and  otherwise  would  have  had, 
and  has  been  put  to  great  inconvenience  and  expense  in  the 
use  and  enjoyment  of  his  said  land,  and  divers  cattle,  horses, 
hogs,  and  other  animals  broke  and  entered  into  the  lands 
and  fields  of  the  plaintiff,  and  trampled  down  and  destroyed 
the  grass  and  crops  of  the  plaintiff. 

The  defendants  demurred,  assigning  as  one  of  the  causes, 
that  the  declaration  attempts  to  impose  upon  the  defendants 
the  duty  and  obligation  to  fence  their  railway,  for  aught  that 
appears  upon  the  face  of  the  declaration,  immediately  upon 
taking  the  land  in  the  declaration  mentioned  for  the  use  of 
their  railway,  whereas  in  law  no  such  duty  arises  until  with- 
in six  months  after  so  taking  the  said  land,  and  unless  re- 
quired by  the  proprietor  of  the  adjoining  lands  to  fence  off 
their  said  railway. 

The  plaintiff  joined  in  demurrer,  and  after  hearing  the 
parties,  the  following  judgment  was  given  in  the  court 
below : 

McQueen , J. — The  plaintiff  is,  in  my  opinion,  entitled  to 
judgment  on  this  demurrer.  The  first  part  of  the  13th  sec- 
tion of  the  Railway  Clauses  Consolidation  Act  imposes  upon 
the  company  the  duty  and  obligation  to  fence  their  railway 
as  soon  as  the  same  is  constructed  and  in  working  order, 
without  being  required  to  do  so  by  the  proprietors  of  adjoin- 
ing lands;  and  that  is  all  that  is  assumed  in  this  declaration. 

If  the  railway  was  not  constructed,  but  lands  were  taken 
for  the  use  of  it,  then  the  second  clause  of  this  section  im- 
poses upon  the  company  the  obligation  of  fencing  off  such 
lands  from  adjoining  lands  within  six  months  after  the  same 
were  taken,  if  required  to  do  so  by  the  proprietors  of  adjoin- 
ing lands  ; and  such,  I take  it,  is  the  construction  given  to 
these  two  clauses  of  this  section  of  the  act. 
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From  this  judgment  the  defendants  appealed. 

O’Reilly , Q.  C.,  and  Beard  for  the  appellants. 

D.  G.  Miller , contra. 

This  and  the  next  case  were  argued  together. 

Eobinson,  C.  J. — This  company,  in  regard  to  their  obli- 
gation to  fence  in  their  railway,  and  to  separate  by  a fence 
the  land  taken  by  them  from  the  adjoining  lands  of  private 
proprietors,  is  placed  under  the  operation  of  the  Eailway 
Clauses  Consolidation  Act,  14  & 15  Vic.,  ch.  51.  We  have 
to  look  therefore  at  the  13th  clause  of  that  act,  in  order  to 
determine  the  question  raised  by  this  demurrer. 

The  first  and  second  sections  of  that  clause  relate  to  dis- 
tinct objects,  each  of  which  is  provided  for  in  a different 
manner. 

The  object  of  the  first  is  to  compel  the  company  to  fence  in 
their  railway  track,  in  order  that  cattle,  horses,  and  other 
animals  may  not  be  able  to  get  upon  it  while  the  trains  are 
running,  and  so  be  killed  or  injured.  The  object  of  the 
second  section  of  the  clause  is  to  compel  the  company  to 
divide  not  only  their  railway  track,  but  whatever  lands 
they  may  take  for  the  purposes  of  their  railway,  from  the 
adjacent  lands  of  private  proprietors,  so  that  the  latter 
may  not  be  exposed  to  have  their  farms  trespassed  upon, 
and  their  crops  injured  by  cattle  and  other  animals 
coming  in  upon  them  from  the  lands  belonging  to  the 
company. 

These  two  objects,  as  I have  already  mentioned,  are  per- 
fectly distinct,  and  the  enactments  for  securing  the  one  and 
the  other  are  different  in  their  nature,  as  it  is  reasonable  to 
suppose  they  would  be.  The  first  section  of  the  clause, 
which  relates  to  the  fencing  in  the  railway,  in  order  to  keep 
cattle  off  the  track,  was  one  that  would  require  to  be  brought 
into  operation  as  soon  as  the  locomotives  should  begin  to 
run;  and,  accordingly,  the  duty  imposed  upon  the  company 
by  that  clause  is  without  any  qualification  depending  upon  a 
request  to  be  made  by  the  private  proprietor,  and  without 
any  privilege  of  six  months,  or  any  other  length  of  time 
being  allowed  to  them  within  which  they  may  perform  the  duty. 
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If,  for  instance,  they  should  finish  any  small  portion  of 
their  liue  within  two  or  three  months,  and  begin  then  to  run 
a train  upon  it,  they  would  be  liable  for  all  injuries  done  by 
their  trains,  or  at  least  for  any  injuries  to  cattle  which 
might  get  upon  the  track,  by  reason  of  their  not  having 
properly  fenced  it  in,  and  made  the  necessary  cattle-guards 
at  road  crossings  ; and  this,  although  no  one  had  requested 
them  to  make  fences  or  crossings,  and  although  six  months 
had  not  elapsed  from  their  having  taken  possesion  of  the 
land.  The  evident  intent  and  effect  of  the  clause  is  to  pro- 
vide that  the  railway  shall  not  he  used  without  those  pre- 
cautions. 

But  so  far  as  regards  that  first  object  of  the  13th  clause, 
the  company  will  have  performed  its  duty  when  they  have 
fenced  in  their  mere  track,  and  put  down  their  cattle  guards, 
although  they  may  have  left  a good  deal  of  the  land  which 
has  been  taken  by  them,  either  for  the  purposes  of  their 
stations,  or  generally  along  the  line,  open  and  uninclosed. 
And  this  shews  that  the  duties  under  the  first  and  second 
sections  of  the  clause  are  perfectly  distinct,  and  must  be 
kept  separate  in  determining  their  effect  upon  the  liability 
of  the  company. 

Under  the  second  section  of  the  13th  clause,  tbe  duty  is 
thrown,  upon  the  company  of  separating  the  lands  taken  for 
the  use  of  the  railway  (that  is,  the  whole  of  their  lauds) 
from  the  lands  adjoining,  by  a good  and  sufficient  fence  to 
keep  off  hogs,  sheep  and  cattle.  Here  the  legislature  had 
in  view  an  object  not  of  such  general  and  pressing  impor- 
tance as  the  other,  but  one  which  would  better  admit  of 
reasonable  delay,  and  which  might,  without  injury  to  the 
public,  be  left  unattended  to  until  the  respective  private 
proprietors  should  think  fit  to  request  it.  Where  their 
lands  adjacent  to  the  railway  should  happen  to  be  uncleared 
and  uninclosed  along  their  other  boundaries,  they  might  be 
indifferent  about  it  and  content  to  allow  the  company  to 
make  the  inclosure  at  their  leisure.  And  as  the  railway 
tract  itself  would  be  fenced  in,  in  compliance  with  the  first 
part  of  the  clause,  there  would  be  little  or  no  inconvenience 
to  the  public  in  allowing  the  other  duty  to  be  unperformed 
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for  the  six  months  at  any  rate,  and  as  long  after  as  the  re- 
spective proprietors  may  be  willing  to  wait. 

Under  the  first  part  of  the  clause  the  company  could  not 
incur  any  penalty  or  liability  to  damage  until  they  began  to 
use  their  railway. 

Under  the  second  part  they  might,  in  case  of  a request 
made,  be  in  default,  and  incur  liability  for  damages,  at  the 
end  of  six  months  after  they  had  taken  possession,  in  case 
they  had  been  requested  to  fence,  and  a reasonable  time  had 
elapsed  after  the  request,  although  it  might  be  years  after- 
wards before  any  part  of  their  line  should  be  finished  and 
in  use. 

JSTow  in  this  action  the  plaintiff,  Elliott,  complains  of  no 
other  injury  than  the  damage  done  to  his  crops,  and  the 
interruption  in  the  enjoyment  of  his  land,  by  reason  of  the 
company  not  having  put  up  a proper  fence  between  their 
railway  and  his  land  ; and  he  assumes  this  duty  to  have 
been  incumbent  upon  them  from  the  mere  fact  of  their 
having  constructed  their  railway,  and  this  not  only  with  a 
view  to  protect  his  cattle  from  being  injured  on  the  track, 
but  with  a view  to  preservinghis  farm  from  being  trespassed 
upon  ; and  this,  also,  without  shewing  that  six  months  had 
elapsed  from  the  time  of  his  land  being  taken  from  him  by 
the  company,  and  without  shewing  that  he,  the  plaintiff,  had 
requested  the  company  to  separate  their  land  from  his  by  a 
fence,  which,  to  comply  with  the  statute,  must  necessarily  be 
placed  on  the  very  limit  between  the  two  proprietors. 

When  I say  that  the  declaration  does  not  shew  that  the 
six  months  had  elapsed,  what  I mean  is,  that  no  time  is  laid 
with  certainty,  but  only  a long  time  “ to  wit,  the  space  of 
one  year,”  which  does  not  amount  to  an  allegation  of  any 
space  of  time. 

It  has  been  laid  down  in  many  cases,  that  besides  the 
general  duty  to  use  ordinary  care  and  circumspection  in 
conducting  their  operations,  the  only  other  obligations  in- 
cumbent upon  railway  companies  are  those  which  the  legis- 
lature have  imposed  upon  them.  The  company  in  this  case 
would  have  been  under  no  necessity  to  erect  and  maintain  a 
fence  between  their  land  and  that  of  the  adjacent  proprietor, 
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if  the  legislature  had  not  made  it  their  duty;  and  it  is  not 
made  their  duty  by  the  act  until  request  has  been  made,  and, 
as  I assume,  a reasonable  time  after,  and  until  six  months 
have  elapsed  from  their  taking  possession  of  the  land. 

If  it  had  been  plainly  averred  in  this  declaration,  which 
it  is  not,  that  the  railway  at  this  point  was  finished  and  in 
use,  still  the  plaintiff  could  not  deduce  from  that  the  duty 
upon  the  company  of  separating  their  land  from  his,  without 
regard  to  time,  and  in  the  absence  of  any  request,  and  in 
order  to  keep  cattle  from  his  crops,  without  confounding 
two  things,  which  I consider  to  be  perfectly  distinct. 

In  my  opinion,  therefore,  the  plaintiff  has  not  in  his 
declaration  shewn  what  is  necessary  to  give  him  a right  of 
action  for  the  injury  he  complains  of,  and  the  judgment  of 
the  court  below  should  have  been  for  the  defendants. 

The  judgment  given  must,  therefore,  I think,  be  reversed, 
and  judgment  given  for  the  defendants  upon  the  demurrer. 

Burns,  J. — The  judge  of  the  county  court  appears,  in 
giving  judgment  for  the  respondent  in  the  court  below,  to 
have  adopted  the  view  presented  by  his  counsel  to  the  court ; 
namely,  that  the  two  paragraphs  of  the  13th  section  of  14  & 
15  Yic.  ch.  51,  were  to  be  read  in  this  way — thatthe  company 
had  sixmonths  during  which  to  put  up  fences,  unless  requested 
to  do  it  sooner,  but  that  after  six  months  the  duty  upon  the 
company  was  obligatory  to  fence,  or  that  they  would  be  sub- 
ject to  an  action  for  not  doing  it.  The  declaration  is  framed 
upon  that  idea,  and  therefore  the  plaintiff  claims  for  loss  sus- 
tained upon  his  own  land,  by  reason  of  cattle,  horses,  hogs 
and  other  animals  tramping  down  the  grass  and  crops. 

It  is  quite  clear  to  me  this  view  is  an  erroneous  one  to 
take  of  that  section.  The  two  matters  provided  for  are 
distinct  from  each  other,  and  not  the  one  dependent  upon  or 
connected  with  the  other  at  all.  The  first  provision  not 
only  applies  to  the  proprietors  of  the  lands  adjoining  the 
railway,  but  to  every  one,  and  until  such  fences  and  cattle 
guards  shall  be  duly  made,  the  company  shall  be  liable  for 
all  damages  which  shall  be  done  by  their  trains  and  engines 
to  cattle,  horses,  or  other  an'imals  on  the  railway ; and  after 


ELLIOTT  Y.  BUFFALO  & LAKE  HURON  RAILWAY  CO.  295 

fences  shall  be  duly  made  they  shall  not  be  liable  for  dama- 
ges, unless  negligently  or  wilfully  done.  The  fencing  meant 
here  is  as  respects  the  track,  and  amounts  to  this — that  if  the 
company  shall  use  the  track  for  running  locomotives  with 
trains,  &c.,  without  fencing  in  the  track,  they  shall  in  all 
cases  he  liable  to  every  one  for  a damage  done  to  cattle, 
horses,  and  other  animals  on  the  track.  The  company  may 
have  lands  where  offsets  may  be  established,  where  stations^ 
depots,  or  fixtures  are  erected,  or  goods  delivered,  &c.;  but 
what  is  intended  by  this  first  provision  is,  as  it  appears  to 
me,  that  whatever  lands  the  company  may  have  adjoining 
the  track,  at  all  events  the  track  shall  be  fenced  in,  other- 
wise the  company  shall  be  liable  for  those  accidents  provided 
for  which  may  happen  upon  the  track  of  the  railway.  The 
second  provision  is  of  a different  description,  and  that  ap- 
plies solely  to  the  proprietors  of  lands  adjoining  the  rail- 
way. The  company  is  bound  to  separate  and  divide  their 
lands  from  the  lands  of  the  proprietors,  if  the  company  be 
requested  to  do  so,  but  not  otherwise;  and  that  division  is  to 
be  made  with  a sufficient  post,  rail,  ridge,  ditch,  bank,  or 
other  fence  sufficient  to  keep  off  hogs,  sheep,  and  cattle. 

Before  the  plaintiff  in  this  case  could  have  any  ground  of 
complaint  against  the  company  for  not  dividing  and  sepa- 
rating their  lands  from  his  lands,  he  should  have  requested 
them  to  fence,  and  until  then  the  company  would  not  be 
bound  to  fence.  This  description  of  injury  is  quite  a differ- 
ent one  from  that  which  may  occur  upon  the  track  of  the 
railway;  and  the  provision  is,  that  before  the  company  shall 
be  liable  to  the  owner  of  property  adjoining  the  railway  for 
injury  upon  his  own  land  from  their  not  fencing,  he  shall 
first  have  requested  them  to  put  up  fences. 

The  declaration,  therefore,  discloses  no  cause  of  action, 
for  it  does  not  complain  of  any  injury  to  the  plaintiff’s  cattle 
done  on  the  track  by  reason  of  not  fencing,  and  it  does  not 
shew  that  the  plaintiff  had  ever  requested  the  company  to 
fence  their  lands  from  his  land. 

The  judgment  should  be  reversed,  and  judgment  given 
for  the  defendants. 

McLean,  J.,  concurred. 


Appeal  allowed. 
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Ferguson  v.  The  Buffalo  and  Lake  Huron  Railway 

Company. 

The  declaration  in  this  case  was  the  same  as  in  Elliott  v.  This  Company,  ante 
page  289,  but  charged,  as  additional  damage  resulting  from  the  same  breach 
of  duty,  that  by  reason  thereof  a steer  and  heifer  of  the  plaintiff  got  upon 
the  railway,  and  were  killed  by  an  engine  of  the  defendants  running 
thereon. 

Held , bad. 

The  declaration  in  this  action  was  substantially  the  same 
as  in  the  last,  with  this  additional  allegation  at  the  end, 
“ And  also,  by  reason  thereof,  one  steer  and  one  heifer  of 
the  plaintiff  got  upon  the  said  railway,  and  were  killed  by  a 
certain  locomotive  steam  engine  of  the  defendants  running 
upon  the  said  railway.” 

Defendants  demurred,  oil  the  ground,  “ that  the  said  first 
count  attempts  to  fasten  the  duty  of  fencing  the  said  railway 
on  the  defendants,  and  to  recover  damages  done  to  adjoining 
lands,  without  shewing  any  request  to  them  so  to  do  by  the 
plaintiff,  whereas  no  such  duty  existed  until  within  six 
months  after  the  taking  of  lands  by  defendants  for  the  use  of 
their  railway,  and  if  thereunto  requested  by  the  proprietor 
of  adjoining  lands.” 

Robinson,  C.  J. — For  the  reason  given  in  our  judgment 
in  the  case  of  Elliott  against  these  defendants,  I think  the 
plaintiff  in  this  case  has  not  stated  a good  cause  of  action,  in 
that  part  of  his  declaration  which  complains  of  the  defen- 
dants for  not  having  erected  a fence  between  their  land  and 
his,  by  reason  whereof  his  crops  have  received  injury.  The 
duty  to  put  up  a fence  upon  the  land  between  the  com- 
pany’s land  and  the  plaintiff’s,  with  a view  to  protect  the 
plaintiff’s  land  from  injury,  is  a different  duty  from  their 
obligation  to  fence  in  their  railway , in  order  to  prevent 
horses  and  cattle  from  straying  upon  it ; and  it  could  attach 
only  after  six  months  had  expired  from  the  the  time  of  the 
company’s  taking  possession  of  part  of  the  plaintiff’s  land, 
and  after  he  had  given  notice  to  them  that  he  required  his 
land  to  be  separated  from  theirs  by  a fence. 

If  therefore  the  declaration,  which  contains  but  one  count, 
had  stated  in  that  count  no  other  cause  of  action  than  that 
which  I have  just  spoken  of,  the  defendant  would,  in  my 
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opinion,  have  been  entitled  to  judgment  upon  the  demurrer, 
but  the  same  count  claims  damages  for  another  injury, 
namely,  the  killing  of  a steer  and  a heifer  belonging  to  the 
plaintiff,  by  a locomotive  engine  running  upon  the  railway 
while  it  was  unprotected  by  a fence,  such  as  the  statute 
required  the  defendants  to  erect  and  maintain  at  all  times 
while  the  railway  was  in  use.  For  the  neglect  of  that  duty, 
if  the  duty  itself  and  the  breach  of  it  had  been  properly 
declared  upon,  the  defendants  would,  in  my  opinion,  be 
liable  to  damages  on  account  of  the  injury  to  the  plaintiff’s 
cattle,  which  is  alleged  to  have  arisen  from  it ; because  the 
obligation  to  fence  in  the  railway , so  as  to  prevent  cattle 
getting  upon  it,  is  thrown  upon  the  company  by  the  first 
section  of  the  13th  clause  of  the  14  & 15  Vie.,  ch.  51,  as 
soon  as  the  railway  is  finished  and  in  use,  without  any  quali- 
fication as  to  six  months’  time,  or  any  necessity  for  a request 
by  the  proprietor  of  the  adjoining  lands. 

I have  stated  the  distinction  in  Elliott’s  case  more  fully. 
But  though  the  killing  of  the  plaintiff’s  cattle  furnished  a 
distinct  and  substantial  cause  of  action,  yet  it  is  here  ex- 
pressly laid  as  an  injury  arising  from  the  breach  of  the  duty 
averred  in  the  first  count. 

I do  not  see  clearly,  upon  this  copy  of  the  pleadings, 
what  the  defendants  mean,  when  they  speak  of  the  first 
count.  There  may  have  been  one  or  more  counts  besides, 
which  were  not  demurred  to,  and  so  are  not  copied  in  the 
demurrer  books  : but  certainly  all  that  is  given  to  us  here 
as  the  declaration  forms  but  one  count,  charging  a breach  of 
duty,  and  claiming  damages  for  two  distinct  injuries  as 
arising  from  it.  The  defendants  demur  to  the  first  count. 
I ^tn  see  no  second  count ; and  as  the  first  count  states  no 
good  cause  of  action  as  to  the  killing  the  cattle,  indepen- 
dently of  the  duty,  and  the  breach  of  it,  which  we  think  are 
badly  assigned,  it  follows,  in  my  opinion,  that  the  defendants 
are  entitled  to  judgment  generally  upon  the  demurrer,  and 
the  judgment  given  below  must  be  reversed. 

Burns,  J. — The  only  difference  between  this  case  and 
that  of  Elliott  is,  that — in  addition  to  the  allegations  that  by 
means  of  the  want  of  fencing  the  lands  of  the  company  from 
19  16  U.C.Q.B. 
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the  lands  of  the  plaintiff,  the  plaintiff  had  lost  and  was  de- 
prived of  the  use  of  his  lands,  and  the  hay,  grass,  and  pro- 
duce growing  thereon ; and  that  divers  horses,  hogs,  and 
other  animals,  broke  and  entered  into  the  said  lands  and 
fields  of  the  plaintiff,  and  trampled  down  and  destroyed  the 
grass  and  crops — the  plaintiff  says,  “and  also  by  reason 
thereof  one  steer  and  one  heifer  of  the  plaintiff  got  upon  the 
said  railway,  and  were  killed  by  a certain  locomotive  steam 
engine  of  the  defendants’  running  upon  the  said  railway.” 
The  doubt  I had  about  this  case  was  whether  the  demurrer 
was  not  too  large,  for  though  the  plaintiff  had  no  cause  of 
action  in  respect  of  the  injury  to  his  own  lands  by  reason  of 
his  not  asserting  that  he  requested  the  company  to  fence 
their  land  from  his,  yet  he  says  that  a steer  and  heifer  got 
upon  the  railway,  and  were  killed ; and  whether  this  might 
not  give  him  a cause  of  action  independently  of  the  other. 
On  reading  the  declaration,  however,  carefully,  the  question 
is,  whether  the  plaintiff  means  to  assert  that  it  was  by  reason 
of  the  want  of  fences  that  the  steer  and  heifer  got  upon 
the  railway,  or  was  it  by  reason  of  the  horses,  hogs  and 
other  animals  breaking  and  entering  into  the  lands  and 
fields  of  the  plaintiff,  that  they  got  there.  The  grammatical 
reading  of  the  whole  is,  that  the  defendants  refused  to  make 
the  fences,  whereby  the  horses,  hogs  and  other  animals  broke 
and  entered  the  plaintiff’s  lands  and  fields : and  also  by 
reason  thereof  the  steer  and  heifer  got  on  the  railway  : that 
is,  that  the  steer  and  heifer  got  upon  the  railway  because 
the  horses,  &c.,  broke  and  entered  the  plaintiff’s  lands  for 
want  of  sufficient  fences.  The  want  of  the  fence  is  not  the 
proximate  cause,  but  the  approximate  cause  of  the  steer  qjid 
heifer  getting  upon  the  railway.  In  the  case  of  the  horses, 
&c.,  breaking  into  the  plaintiff’s  lands,  the  defendants  were 
not  bound  to  fence  without  being  requested  to  do  so  ; and  it 
would  be  strange  to  give  the  plaintiff  a cause  of  action  for 
the  steer  and  heifer  getting  upon  their  railway  in  conse- 
quence of  not  doing  that  which  they  were  not  bound  to  do. 
If  the  plaintiff  has  in  truth  a cause  of  action  against  the 
defendants  for  the  destruction  of  the  steer  and  heifer,  because 
the  defendants  were  using  the  track  of  the  railway  without 
its  being  fenced  in  as  directed,  he  should  bring  his  action 
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direct  for  that  injury,  and  not  lay  it  as  a consequence  of 
neglecting  to  do  that  which  he  has  not  shewn  to  be  obliga- 
tory upon  the  company  to  do.  Besides  this  objection  to  the 
frame  of  the  declaration,  it  is  not  asserted  that  the  steer  and 
heifer  were  killed  upon  the  railway.  It  is  said  they  were 
killed  by  an  engine  running  upon  the  railway ; but  it  is 
inferred  that  the  cattle  were  killed  on  the  railway.  The 
statute  is  plain,  that  for  want  of  fences  the  company  shall  be 
liable  for  damages  done  on  the  railway.  Though  this  might 
resolve  itself  into  a special  demurrer,  if  such  an  objection 
were  taken  upon  a declaration  framed  in  other  respects  for 
the  injury  sustained  by  reason  of  the  loss  of  the  steer  and 
heifer,  yet  it  is  material  to  be  looked  at  in  a declaration 
framed,  as  this  is,  not  with  a view  of  claiming  damages 
resulting  from  a direct  breach  of  duty  to  fence  in  the  rail- 
way, but  as  a consequence  of  an  alleged  breach  of  duty  in 
not  dividing  and  separating  the  lands  of  the  company  from 
the  lands  of  the  plaintiff,  a duty  which  the  defendants  were 
not  called  on  to  perform  until  request  made. 

It  would  not  be  dealing  fairly  with  the  defendants  to 
apply  the  allegation  respecting  the  steer  and  heifer  to  a 
duty  under  the  act,  which  the  plaintiff  did  not  consider  gave 
a substantive  cause  of  action  by  itself,  as  this  declaration  is 
framed;  and  therefore  we  ought  to  construe  the  pleading 
most  strongly  against  the  pleader. 

McLean,  J.,  concurred. 

Judgment  below  reversed. 


Huist  v.  Buffalo  and  Lake  Huron  Railway  Company. 

Neglect  to  maintain  cattle-guards — Ox  escaping  froin  highway — Liability — 14 
and  15  Vic.,  ch.  51,  sec.  13. 

Declaration  charged  defendants  with  neglecting  to  maintain  cattle-guards,  by 
means  whereof  the  plaintiff’s  ox,  lawfully  being  on  the  said  highway,  got 
upon  the  railway,  and  was  killed  by  the  train.  It  appeared  that  there  were 
no  cattle-guards  at  the  time  of  the  accident,  and  that  the  ox  got  from  the 
highway  on  to  the  track. 

Held , affirming  the  judgment  of  the  court  below,  that  in  the  absence  of 
cattle-guards,  defendants,  under  14  & 15  Vic.,  ch.  51,  sec.  13,  were  liable, 
without  reference  to  the  question  whether  the  ox  was  lawfully  on  the  high- 
way or  noti 

Appeal  from  the  county  court  of  the  county  of  Oxford. 
The  plaintiff  declared,  for  that  the  defendants,  before  and 
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at  the  time  of  committing  the  grievance  hereinafter  mention- 
ed, were  the  owners  of  the  Buffalo  and  Lake  Huron  Railway, 
which  railway,  before  and  at  the  said  time,  passed  through 
the  township  of  East  Zorra,  in  the  county  of  Oxford,  and 
crossed  on  the  level  thereof  a certain  public  highway  in  the 
said  township,  being  the  allowance  for  road  between  the  six- 
teenth and  seventeenth  concessions  of  the  said  township ; 
and  it  thereupon  became  and  was  the  duty  of  the  defendants 
to  have  made  and  maintained  cattle-guards  at  such  road 
crossing,  suitable  and  sufficient  to  prevent  cattle  and  animals 
from  getting  on  the  said  railway  ; nevertheless  the  defend- 
ants did  not,  at  the  several  times  hereinafter  mentioned, 
make  or  maintain  any  such  cattle-guards  ; by  means  where- 
of a certain  ox  of  the  plaintiff,  lawfully  being  on  the  said 
highway,  heretofore,  and  before  the  twenty-seventh  day  of 
May,  1857,  got  011  the  said  railway,  and  was  then  and  there 
killed  by  a certain  train  and  engine  of  the  defendants,  and 
thereby  was  and  is  wholly  lost  to  the  plaintiff. 

Plea. — Not  guilty,  by  statute. 

The  case  was  tried  in  December  last.  Conrad  Dench 
called  for  the  plaintiff  and  % worn,  said,  I know  the  crossing 
on  the  seventeenth  concession  of  East  Zorra  : the  ox  was 
killed  on  the  night  between  the  fifteenth  and  sixteenth  of 
May : I saw  him  after  dark  on  the  bank  of  the  railway  on 
the  fifteenth  : there  was  no  fence  or  cattle-guards  at  that 
time  : I saw  him  on  the  morning  of  the  sixteenth  dead  : it 
was  dragged  along  the  rail  about  three  rods : he  was  worth 
forty-five  dollars. 

Cross-examined. — He  was  feeding  on  the  highway : I 
think  he  got  from  the  highway  on  to  the  track. 

Beard  moved  for  a nonsuit,  on  the  ground  that  it  was  not 
shewn  that  the  ox  was  lawfully  on  the  highway ; and  a non- 
suit was  taken  on  that  ground,  with  leave  to  the  plaintiff  to 
move  to  enter  a verdict  for  £11  5s. 

D.  G.  Miller  obtained  a rule  to  enter  a verdict  for  the 
plaintiff  pursuant  to  leave  reserved,  to  which  Beard  shewed 
cause,  and  thereupon  the  following  judgment  was  given  : 

McQueen , J. — The  question  here  is,  was  the  ox  lawfully  on 
the  highway.  The  13th  section  of  14  and  15  Vic.,  cap.  51, 
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provides  that  the  company  shall  erect  and  maintain  cattle- 
guards  at  all  road  crossings,  suitable  and  sufficient  to  prevent 
cattle  and  animals  from  getting  on  the  railway.  The  same 
section  further  provides,  that  until  such  sufficient  fences  shall 
be  duly  made,  the  company  shall  be  liable  for  all  damages 
which  shall  be  done  by  their  trains  or  engines  to  cattle, 
horses,  or  other  animals  on  the  railway.  The  obligation 
imposed  upon  the  company  was  to  have  cattle  guards  suffi- 
cient to  prevent  cattle  from  getting  on  the  railway,  whether 
straying  on  the  road  or  not.  It  was  proved  at  the  trial,  and 
admitted,  that  there  were  no  cattle-guards  or  fences  at  the 
time.  That  was  the  fault  of  the  company,  and  such  being 
the  case,  does  it  not  follow  as  a consequence  that  the  com- 
pany are  liable  for  an  accident  which  happened  through 
their  fault  ? It  is  contended  that  the  ox  was  not  lawfully 
on  the  highway,  but  was  straying ; and  not  being  in  charge 
of  any  one,  and  being  where  he  had  no  right  to  be,  there 
was  negligence  on  both  sides,  and  that  therefore  the  defend- 
ants are  not  liable.  Dovaston  v.  Payne  (2  H.  Bl.  527) ; 
and  Jack  v.  The  Ontario,  Simcoe  and  Huron  Railway 
Company  (14  U.  C.  R.  331)  were  cited  in  support  of  this 
position.  It  was  on  the  authority  of  the  last  case  that 
the  plaintiff  was  nonsuited,  but  after  a careful  re-perusal 
and  consideration  of  that  case,  I do  not  find  that  the  exact 
point  in  issue  here  (was  the  ox  lawfully  on  the  road  as 
against  this  company  ?)  was  discussed  or  raised  there.  The 
case  of  Fawcett  v.  The  York  and  Midland  Railway  Company 
(16  Q.  B.  610)  not  being  alluded  to  either  in  argument  or  in 
the  judgment  of  the  court,  and  not  being  overruled,  but 
subsequently  in  the  courts  in  England  and  here  cited  with 
approbation,  must  be  regarded  as  an  authority  decidedly  in 
point  in  this  case,  and  cannot,  I think,  be  distinguished  from 
it  in  any  one  feature. 

The  duty  of  the  company  to  keep  up  fences  and  cattle- 
guards  for  the  protection  of  all  cattle,  whether  straying  or 
lawfully  being  on  the  road,  is  absolute  ; and  although  the  ox, 
in  one  sense,  perhaps,  was  not  lawfully  there,  the  issue  is  to 
be  construed  as  meaning  lawfully  as  between  those  two  par- 
ties, the  owner  of  the  cattle  and  the  Railway  Company 
The  Railway  Company  cannot  insist  on  an  unlawfulness  as 
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against  a third  person,  who  does  not  interfere  (16  Q.  B. 
618).  The  rule  will  be  made  absolute,  for  setting  aside  the 
nonsuit,  and  for  entering  a verdict  for  the  plaintiff  for  £11 
5s.,  pursuant  to  leave  reserved  ; and  if  there  is  any  conflict 
of  authorities  upon  the  point  in  issue,  an  appeal  will  settle 
the  question. 

The  defendants  appealed  from  this  judgment. 

Beard  for  the  appellants. 

D.  G.  Miller  contra. 

The  cases  referred  to  are  cited  in  the  judgments. 

Robinson,  C.  J. — This  company,  the  Buffalo  and  Lake 
Huron  Railway  Company,  has  been  placed  by  the  Legisla- 
ture under  the  operation  of  the  General  Railway  Clauses 
Consolidation  Act,  14  and  15  Vic.,  ch.  51,  as  regards  the 
provisions  made  in  the  13th  clause  of  that  statute,  which  are 
peculiar  to  that  act. 

I entirely  agree  in  the  opinion  given  in  the  court  below, 
that  without  reference  as  to  how  the  plaintiff’s  ox  got  upon 
the  road,  or  his  right  to  be  grazing  along  the  highway 
which,  not  being  proved  in  this  case,  could  not,  I think,  be 
presumed,  the  13th  clause  of  the  statute,  which  governs 
this  railway  in  the  matter  in  question,  makes  the  defendants 
liable  for  the  accident  so  long  as  they  had  no  cattle-guards. 

The  evidence  went  to  shew  that  the  ox  got  on  the  track 
from  the  highway,  and  the  jury  may  have  come  to  that  con- 
clusion. If  they  did,  then  this  case  would  be  undistinguish- 
able  from  Fawcett’s  case  (16  Q B.  616),  which  case  was 
cited  by  this  court  in  Renaud  v.  The  Great  Western  Rail- 
way Company  (12  U.  C.  R.  421).  Though,  from  the  nature, 
of  the  declaration,  the  point  now  in  question  did  not  come 
in  judgment,  yet  what  we  there  said  of  Fawcett’s  case  was 
in  accordance  with  the  effect  given  to  it  by  Mr.  McQueen 
in  his  judgment. 

I refer  also  to  our  judgment  in  Dolrey’s  case  (11  U.  C. 
R.  602).  The  only  other  case,  I think,  which  has  arisen 
here  upon  the  same  point,  is  that  of  Jack  v.  The  Ontario, 
Simcoe  and  Huron  Railroad  Company,  which  was  pressed 
upon  the  learned  judge  in  the  court  below,  and  upon  which 
he  ordered  the  nonsuit,  which  he  afterwards  set  aside.  In 
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that  case  it  may  be  that  the  distinction  established  in  Faw- 
cett’s case  was  not  sufficiently  kept  in  view,  in  some  of  the 
observations  made  in  giving  the  judgment  of  this  court ; but 
there  the  court  were  applying  the  provisions  of  a different 
statute,  and  it  appeared,  to  them  to  be  veiy  material  that  in 
that  case  a gate  at  the  crossing  would  not,  as  it  appeared, 
have  done  any  good,  as  the  road  itself  was  not  fenced  off  from 
the  lands  adjoining,  and  the  horse,  as  it  was  urged,  could  have 
got  round  at  either  end  of  the  gate  if  there  had  been  one  up. 
This,  however,  could  hardly  be  the  case  if  the  railway  track 
had  been  fenced  in,  as  it  is  required  to  be  in  those  cases 
which  come  within  the  Railway  clauses  Consolidation  Act. 

In  comparing  any  judgment  that  may  have  been  given 
in  a similar  case  arising  in  respect  to  the  Ontario,  Simcoe 
and  Huron  Railway  with  the  present  case,  it  is  necessary 
always  to  compare  the  footing  on  which  the  company  is 
placed  in  the  one  case  by  the  statute  12  Vie.,  ch.  196,  sec. 
18,  or  any  other  provision  bearing  upon  that  Company,  with 
the  enactment  which  must  govern  in  this  case. 

I agree  fully  in  the  judgment  appealed  from,  and  think 
the  appeal  must  be  dismissed  with  costs. 

Burns,  J. — The  judge  of  the  county  court  was  quite  right 
in  the  decision  he  arrived  at  in  entering  the  verdict  for  the 
plaintiff,  but  I do  not  think  he  has  given  the  correct  reason 
for  that  conclusion.  In  allowing  the  nonsuit  in  the  case  of 
Jack  v.  The  Ontario,  Simcoe  and  Huron  R.  R.  (11  U.  C.  R. 
331),  it  was  a misapplication  of  that  case  to  the  pleadings 
and  facts  of  this  case  ; and  then,  in  correcting  the  error,  the 
learned  j udge  does  it  on  the  case  of  Fawcett  v.  The  York 
and  North  Midland  R.  Co.  (16  Q.  B.  610),  and  thinks  this 
court  overlooked  that  case  in  Jack  v.  The  Ontario,  Simcoe 
and  Huron  R.  R.  Co.  In  the  case  of  Renaud  v.  The  Gteat 
Western  Railway  Co.  (12  U.  C.  R.  108),  we  considered  the 
other  case  as  applicable,  and  decided  in  accordance  with  it. 
The  present  case  charges  the  company  with  not  having  con- 
structed cattle-guards  at  the  public  highway,  as  they  were 
bound  to  do,  by  means  whereof  the  plaintiff’s  ox,  lawfully 
being  on  the  highway*  got  on  the  railway,  and  was  there 
killed  by  a train  and  engine.  The  defendants  did  not  tra- 
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verse  that  the  plaintiff’s  ox  was  lawfully  on  the  highway 
as  stated,  but  pleaded  not  guilty,  and  relied  on  the  statute. 
Now  when  we  turn  to  the  statute — namely,  14  & 15  Vic.r 
ch.  51 — in  the  13th  section,  we  find  that  the  legislature  has 
enacted  that  cattle  guards  at  all  road  crossing,  suitable  and 
sufficient  to  prevent  cattle  and  animals  from  getting  on  the 
railway,  shall  be  constructed,  and  until  such  cattle-guards 
shall  be  duly  made  the  Company  shall  be  liable  for  all  dam- 
ages which  shall  be  done  by  their  trains  or  engines  to  cattle, 
horses,  or  other  animals  on  the  railway.  The  provision 
clearly  is  made  to  impose  the  obligation  on  the  Company, 
in  case  they  choose  to  run  trains  on  the  road  before  the  track 
was  fenced  in,  and  proper  cattle-guards  constructed,  of  tak- 
ing upon  themselves  the  risks  of  accidents  on  the  track. 
The  defendants  had  not  constructed  the  guards  before  using 
the  road,  and  consequently  assumed  the  risk  of  an  accident 
occurring  on  the  track.  The  declaration,  it  is  true,  is  not 
artistically  framed  to  meet  the  point,  but  I think  it  will  do 
after  verdict.  The  allegation  is  that  the  ox  was  killed  by 
a certain  train  and  engine  of  the  defendants.  This,  after 
proof  of  the  fact,  will  imply  that  the  road  must  have  been 
in  use  for  a train  and  engine. 

The  case,  as  shewn  upon  the  pleadings  and  evidence, 
proves  that  the  defendants  have  incurred  the  liability  put 
upon  them  for  using  the  road  without  constructing  proper 
cattle-guards  at  the  highway  crossing,  and  being  made  to 
pay  for  risk  they  assumed  they  cannot  complain. 

The  judgment  should  be  affirmed  with  costs. 

McLean,  J.,  concurred. 

Appeal  dismissed. 


Regina  v,  Rankin. 

Highway — 4 6°  J Vie. , ch.  10 — Opening  road  by  district  council — Necessity  for 
by-law — Evidence  of  dedication. 

Under  the  4 & 5 Vic.,  ch.  10,  the  district  council  could  not  open  a new  road 
except  by  by-law  ; and  in  this  case,  therefore,  no  by-law  being  shewn,  it  was 
held  that  the  road  was  not  sufficiently  established. 

Held,  also,  that  upon  the  evidence  set  out  below,  there  was  nothing  to  shew 
a dedication. 

Defendant  was  tried  at  the  last  assizes  for  the  county  ot 
Kent,  before  McLean,  J.,  and  found  guilty,  upon  an  indict- 
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ment  for  nuisance,  found  at  the  general  quarter  sessions,  and 
removed  into  the  Queen’s  Bench  by  certiorari. 

The  charge  was  that  defendant,  on  the  1st  of  Novem- 
ber, 1856,  at  the  township  of  Dover  East,  in  the  county  of 
Kent,  “in  a certain  public  road  or  highway  there  called 
the  public  highway,  laid  out  over,  upon,  and  across  lot  20, 
in  the  tenth  concession  of  the  said  township,  being  the 
Queen’s  highway,  used  for  all  the  liege  subjects  of  our  lady 
the  Queen,  with  their  horses,  carriages,  &c.,  to  pass  and  re- 
pass at  their  free  will  and  pleasure,  unlawfully  cut  down, 
felled  and  prostrated  certain  trees,  &c.,  upon  and  across  the 
said  highway,”  &c. 

The  evidence  shewed  that  lot  No.  20  had  been  an  unoc- 
cupied lot,  until  the  defendant  took  possession  of  it  about 
three  years  ago. 

In  1846  a road  was  laid  out  between  lake  St.  Clair  and 
the  town  line  of  Chatham,  deviating  in  many  places  from 
the  concession  lines  and  road  allowances,  in  order  to  gain 
dryer  ground,  the  land  in  that  part  of  the  country  being 
generally  low  and  wet.  This  road  left  the  concession  line 
in  front  of  the  lot  No.  20,  and  passed  through  a corner  of 
the  lot,  cutting  off  about  three  acres,  and  intersecting  a side 
road  between  19  and  20,  instead  of  continuing  along  the 
concession  line  until  it  reached  the  side  line.  • 

The  road  was  probably  carried  thus  through  a corner  of 
the  lot  partly  with  a view  of  saving  distance,  for  the  person 
who  was  chiefly  interested  in  having  the  road  laid  out  swore 
upon  the  trial  that  the  concession  line  opposite  to  this  lot 
No.  20  was  not  very  unfit  for  a road,  and  that,  if  they  had 
been  aware  of  this  at  the  time,  they  would  probably  not  have 
gone  upon  the  lot,  but  would  have  kept  on  the  concession 
line. 

There  were  no  doubt  some  steps  taken  towards  establish- 
ing this  road,  which  the  prosecutor  contended  for,  as  a lawful 
highway.  In  1846  a petition  to  the  district  council  was  got 
up,  signed  by  many  of  the  inhabitants,  representing  that 
there  might  be  a fine  county  between  Chatham  and  lake  St. 
Clair  laid  open  to  settlement,  if  a passable  road  were  laid  out, 
avoiding  the  public  allowances  where  the}'  were  wet  and 
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unfit  for  travelling ; and  they  prayed  the  council  to  adopt  a 
permanent  road  according  to  the  surveyor’s  report. 

That  petition  was  received  on  the  13th  of  may,  1846,  and 
referred  to  a committee  of  the  council. 

Mr.  Dolson,  a surveyor,  had,  it  seemed,  at  the  request  of 
these  petitioners  or  others,  laid  out  a line  of  road,  to  which 
it  was  supposed  this  petition  referred,  but  no  report  of  his 
was  produced  at  the  trial,  or  could  be  found  among  the 
papers  of  the  council.  It  was  assumed,  on  the  trial,  and 
sworn  that  he  did  give  in  a report  of  the  line  of  road  to  the 
council,  such  as  he  had  laid  out,  and  the  road  was  actually  laid 
out  and  blazed  where  necessary,  conforming  to  his  report. 
•He  produced  a paper,  drawn  up,  as  he  said,  from  an  old  min- 
ute of  his  survey  still  in  his  possession,  but  not  exactly  cor- 
responding with  it.  He  declared,  however,  that  this  minute, 
and  a plan  which  he  produced,  shewed  the  road  as  he  actually 
laid  it  out  and  reported  it  to  the  council ; that  a road  was 
opened  upon  that  line,  and  statute  labour  and  public  money 
expended  upon  it,  as  much  as  nine  or  ten  years  ago,  since 
which  time  it  had  been  in  common  use,  and  was  the  only 
road  travelled  at  that  point. 

In  1846,  while  the  application  was  pending  before  the 
council,  several  petitions  from  other  inhabitants  were  pre- 
sented against  it,  one  of  which  was  signed  by  the  defendant 
Rankin,  who  then  lived  in  the  township  of  Dover  East,  but 
not  upon  this  lot  20,  which  he  did  not  then  own.  These 
petitions  prayed  that  the  public  might  be  confined  to  the 
public  road  allowances,  and  gave  several  good  reasons 
against  the  proposed  deviation. 

Minutes  of  the  district  council  were  produced,  which 
shewed  that  the  petitions  for  and  against  the  road  were  re- 
ferred by  the  council  to  their  committee  upon  roads  and 
bridges,  but  on  the  face  of  those  minutes  no  more  particular 
description  given  of  the  proposed  road,  than  that  it  was 
to  lead  from  the  allowance  between  the  12th  and  13th  con- 
cessions of  Dover  to  the  town  line  between  Dover  and  Chat- 
ham, and  there  was  nothing  in  the  minutes  to  shew  how  the 
application  had  been  finally  disposed  of. 

There  was  no  public  document  produced,  describing  the 
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road,  and  the  description  handed  in  by  the  surveyor,  which 
he  said  he  had  taken  from  his  old  minutes,  though  not  ex- 
actly following  them,  did  not  describe  the  line  of  road  wTith 
any  precision..  After  tracing  it  down  southerly  from  the 
lake  St.  Clair  end  of  the  road  to  the  ninth  concession,  it  pro- 
ceeded thus  : “ then  running  back  about  half  the  breadth  of 
No.  19  in  the  10th  concession,  taking  a south-easterly 
course  till  it  intersects  with  a line  running  east  by  north 
to  a bridge  on  the  Dover  road,  north  side  of  Little  Bear 
line  ; then  crossing  the  bridge,  and  running  north-east  along 
the  allowance  for  road  between  the  10th  and  11th concessions.” 

There  was  nothing  produced  from  the  records  of  the  coun- 
cil defining  the  course  of  the  proposed  road  more  particu- 
larly, and  nothing  to  specify  what  the  width  of  it  was  to  be, 
or  on  which  side  of  the  line  the  road  was  to  run. 

There  was  verbal  evidence  of  two  gentlemen,  who  had 
been  members  of  the  district  council  in  1846,  that  the  com- 
mittee upon  roads  and  bridges  reported  in  favor  of  the  line 
of  road  laid  down  and  reported  by  Mr.  Dolson,  the  surveyor, 
and  that  a resolution  of  the  council  was  passed  adopting  this 
report  of  the  committee ; but  neither  the  report  of  the  com- 
mittee, nor  the  resolution  of  the  council,  was  produced.  They 
had  been  searched  for,  but  could  not  be  found. 

It  was  proved  that  no  by-law  w7as  passed  by  the  district 
council  for  establishing  and  opening  the  road,  and  that 
nothing  further  was  done  than  has  just  been  stated,  except 
that  on  the  9th  of  October,  1849,  when  the  district  council 
were  about  to  give  place  to  the  new  institution  of  county 
councils,  under  the  statute  12  Vic.,  ch.  81,  a general  by-law 
was  passed  by  the  district  council,  intituled,  “ A by-law  to 
confirm  roads  altered,  opened,  or  established  by  the  munici- 
pal council  of  the  western  district.” 

This  by-law  recited  that  various  orders  and  resolutions 
had  been  made  by  the  district  council  of  the  western  district 
at  divers  times,  concerning  the  opening,  closing,  altering  and 
accepting  of  roads  in  the  district,  and  the  granting  of  old, 
and  opening  of  new  roads,  and  for  divers  other  matters  ; 
and  that  it  was  expedient  that  the  council  should  confirm 
and  legalize  its  own  orders  and  resolutions  by  by-law  pre- 
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vious  to  its  dissolution ; and  it  enacted  that  all  petitions 
“ and  applications  for  new  roads,  and  alterations  or  grant- 
ing of  old  roads,  which  have  been  heretofore  by  resolution 
adopted  as  expedient  and  necessary  by  the  district  council, 
shall  be  confirmed  and  go  into  effect  by  the  operation  of 
this  by-law.  And,  secondly,  that  all  other  orders  and  reso- 
lutions made  by  the  council  since  the  eighth  session  thereof, 
and  which  now  require  a by-law  to  give  legal  effect  to  the 
same,  be  confirmed  and  go  into  effect  by  the  legal  operation 
of  the  by-law.” 

The  road  was  opened  by  statute  labor  in  1846  or  1 847, 
and  much  statute  labor  and  public  money  had  been  expended 
upon  it  since. 

The  defendant  seemed  never  to  have  concurred  in  the 
adoption  of  the  line.  He  was  among  those  who  opposed  it 
by  petition  in  1846,  as  has  been  already  mentioned,  and 
becoming  owner  of  the  lot  No.  20,  about  three  years  ago,  he 
felled  a tree  into  the  road  last  autumn,  in  order  to  block  it 
up.  It  was  sworn  that  until  lately  the  inhabitants  acqui- 
esced generally  in  this  line  of  road,  which  was  the  only  one 
practicable,  but  that  several  others  were  then  obstruct- 
ing it  by  fences.  It  appeared  probable  from  the  evidence 
that  it  would  not  be  difficult  to  make  a sufficient  road  oppo- 
site to  lot  20  upon  the  concession  line,  and  thus  avoid  any 
encroachment  on  the  defendant’s  land. 

The  learned  judge,  at  the  trial,  told  the  jury  that  he  did 
not  think  there  was  any  highway  shewn  to  have  been  legally 
established  in  the  place  where  the  defendant  was  charged 
with  having  caused  the  obstruction  ; but  that,  if  they  found 
the  defendant  guilty,  he  would  reserve  for  the  consideration 
of  this  court  the  question  whether  there  had  been  a highway 
established  on  the  line  contended  for,  either  by  the  proceed- 
ings of  the  district  council,  or  by  the  expenditure  of  public 
money,  and  application  of  statute  labor,  and  the  opening  and 
use  of . the  road  as  a public  road. 

Harrison,  for  the  Crown,  cited  50  Geo.  III.,  ch.  1 ; 4 & 
5 Vic.,  ch.  10,  secs.  39  and  51 ; Hodgson  v.  Municipal 
Council  of  York,  13  U.  C.  R.  268 ; Regina  v.  Gordon,  6 C. 
P.  213. 


REGINA  V.  RANKIN. 


309 


McCrae , contra,  cited  Belford  v.  Haynes,  7 U.  C.  R.  464 ; 
Rex  v.  Sanderson,  3 0.  S.  103 ; Malloch  v.  Anderson,  4 U. 
C.  R.  481. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  it  cannot  be  held  that  a highway  has  been 
proved  to  have  been  legally  established  across  the  defend- 
ant's land  at  the  point  in  question.  In  1846,  the  district 
council,  under  the  statute  4 & 5 Vic.,  ch.  10,  had  the  power 
to  open  new  roads,  and  alter  the  direction  of  existing  roads, 
which  power  had  before  been  vested  in  the  magistrates  under 
the  statute  50  Geo.  III.;  ch.  1. 

The  council  were  relieved  from  the  necessity  of  the  for- 
mal preliminary  proceedings,  which  the  justices  had  been 
obliged  to  adopt ; but  it  is  clear,  we  think,  from  the  39th 
and  51st  clauses  of  the  statute,  that  the  legislature  intended 
they  should  proceed  by  by-law  in  openin  g any  new  road. 

“ It  shall  not  be  necessary,”  the  act  says  (51st  clause),  “for 
the  exercise  of  the  said  powers,  whether  in  relation  to  any 
old  road,  bridge,  or  other  work  connected  with  any  high- 
way, or  the  laying  out,  erection  or  performance  of  any  new 
road,  bridge  or  work,  or  to  any  other  such  subject  as  afore- 
said, that  any  report  of  any  surveyor  or  surveyors  of  roads 
should  be  made  to,  of  directed  to  be  made  by,  the  district 
council,  or  that  any  other  formality  of  any  kind  now  requi- 
site should  be  observed ; nor  shall  the  intervention  of  any 
court,  or  other  authority  whatsoever,  be  required  previous  to 
the  passing  of  any  by-law  to  be  made  by  the  district  council 
in  any  such  matter  as  aforesaid  ; but  such  district  council 
may,  upon  such  information  and  after  such  inquiry  as  they 
may  deem  sufficient,  order  and  require,  by  a by-law,  that 
anything  be  done  in  any  such  behalf  as  aforesaid,  which  the 
justices  of  the  peace  could  have  ordered  to  be  done  in  the 
same  behalf,  after  the  formalities  and  evidence  now  by  law 
required  in  like  cases  had  been  observed  and  adduced  : pro- 
vided, always,  that  no  such  by-law  as  aforesaid  shall  be  con- 
trary to  the  laws  in  force  in  Upper  Canada,  except  where 
such  laws  are  hereby  expressly  derogated  from,  or  may  be 
inconsistent  with  this  act.” 

A very  great  discretion  was  given  by  this  statute  to  the 
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district  council  in  dealing  with  the  property  of  individual 
as  regarded  the  layiug  out  roads  through  their  lands,  greater 
than  the  legislature  has  thought  it  prudent  to  suffer  to  con- 
tinue in  so  unrestricted  a form,  for  they  have  since  subjected 
the  exercise  of  such  authority  to  various  modifications ; but 
the  legislature  evidently  intended  that  what  they  were  to  do 
in  these  matters  should  be  done  in  an  open  and  formal  man- 
ner by  a by-law ; and  we  have  determined  in  other  cases 
that  the  by-law  to  be  passed  for  laying  out  new  roads,  must 
be  so  framed  as  to  make  it  clear  what  the  precise  course  of 
the  road  -is  to  be,  and  what  space  of  ground  it  is  to  occupy. 

Here  the  new  road  is  not  shewn  to  have  been  made  by 
by-law  or  otherwise  ; and  it  is  hardly  necessary  to  say  that 
the  general  by-law,  passed  in  1849,  cannot  be  relied  upon  as 
sufficient  to  authorize  the  occupation  of  any  man’s  property. 

As  to  the  other  points  to  be  considered ; referring  to  the 
cases  in  this  court  of  Rex  v.  Sanderson  (3  O.  S.  103),  and 
Belford  v.  Haynes  (7  U.  C.  R.  464),  we  think  there  could  be 
no  ground  for  holding  that  the  defendant  in  this  case  had 
voluntarily  dedicated  this  land  as  a highway,  or  that  it  had 
become  a highway  by  dedication.  We  see  what  the  origin 
of  the  road  was  : that  it  was  intended  to  be  established  by 
public  authority,  without  regard  to  the  will  of  the  proprietor* 
It  has  either  become  a road  by  the  authority  and  acts  of  the 
district  council,  or  it  is  not  legally  a road  at  all. 

The  fact  of  the  public  using  it  for  ten  years,  or  expending 
labour  and  money  upon  it  between  1846  and  the  present 
time,  is  not  sufficient  to  establish  it  as  a lawful  highway, 
against  the  will  of  the  owner  of  the  soil,  where  there  is  no 
sufficient  ground  for  presuming  a dedication. 

It  does  not  seem  that  the  public  will  suffer  much  incon- 
venience by  retiring  from  the  defendant’s  land  and  following 
the  public  allowance ; but  if  it  be  really  an  object  of  public 
importance  that  the  road  should  continue  to  be  carried  across 
the  corner  of  the  defendant’s  lot,  the  right -to  do  so  can  easily 
be  established  by  a proceeding  of  the  proper  municipality* 
conducted  according  to  law. 

Upon  the  evidence  given  we  think  the  defendant  ought 
not  to  have  been  convicted,  and  that  judgment  should  con- 
sequently be  arrested. 

Conviction  quashed. 
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Boyd  et  al.  v.  Maitland. 

Wharfinger — Lien — Payment. 

In  this  case,  where  defendant  claimed  a lien  on  certain  goods  for  wharfage,, 
but  it  appeared  that  for  many  years,  including  the  time  when  these  goods 
came,  defendant  and  plaintiff  had  been  dealing  together,  and  defendant 
had  charged  his  claim,  for  wharfage  in  account  current,  on  which  pay- 
ments had  been  made  from  time  to  time. 

Held,  that  it  was  properly  left  to  the  jury  to  say  whether  the  wharfage  on 
the  goods  in  question  had  been  paid,  and  that  they  were  justified  in  find- 
ing that  it  had  been. 

Replevin.  Pleas. — 1st,  That  the  goods  were  not  the 
plaintiffs.  2nd.  That  the  goods  belonged  to  one  Hutchinson, 
and  the  defendant  had  a lien  upon  them  for  wharfage. 

A.t  the  trial  before  Burns , J.,  at  the  last  assizes  held  at 
Toronto,  the  facts  appeared  as  follows: — The  plaintiff’s  title 
to  the  property  in  question  was  under  a bill  of  sale  made 
by  John  Hutchinson,  dated  21st  October,  1857,  whereby 
he  transferred  to  the  plaintiffs  property  valued  at  £18,000, 
and  for  which  he  took  the  plaintiffs’  promissory  notes. 
Some  question  was  at  first  made  as  to  whether  the  trans- 
fer was  a valid  one,  but  it  was  not  pressed,  and  the  con- 
test between  the  parties  turned  upon  the  question  whether 
the  wharfage  on  the  particular  goods  replevied  had  been 
paid  or  not. 

It  appeared  that  Hutchinson  landed  his  goods  at  defend- 
ant’s wharf,  and  stored  many  of  them  in  his  warehouse,  and 
left  them  there  until  he  sold  them,  and  when  sold  gave  the 
purchasers  orders  to  go  and  receive  the  goods  at  the  wharf. 
The  defendant  purchased  goods  from  Hutchinson,  and  an 
account  was  kept  between  them.  No  wharfage  was  ever 
paid  specifically  upon  any  one  article,  or  upon  any  one  bale 
of  goods  arriving,  but  the  defendant  rendered  bills  of  the 
charges  sometimes  once  a month,  sometimes  once  in  two  or 
three  months,  according  to  circumstances.  The  defendant’s 
book-keeper  stated  that  the  custom  between  the  defendant 
and  Hutchinson  was,  that  the  defendant  got  money  himself 
from  Hutchinson  when  he  wanted  it,  but  no  credit  was  ever 
given  to  Hutchinson  in  the  defendant’s  ledger,  but  kept  in  a 
cash  book,  which  the  defendant  himself  kept.  The  whole 
charges  for  wharfage  remained  at  Hutchinson’s  debit  in  the 
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ledger  from  the  commencement  to  the  close  of  their  transac- 
tions, and  that  shewed  an  account  against  Hutchinson 
amounting  to  £2,088  17s.  10d.,  extending  over  several 
years.  At  the  time  of  the  transfer  by  Hutchinson  to  the 
plaintiffs,  there  was  a misunderstanding  between  Hutchinson 
and  the  defendant  as  to  the  state  of  their  accounts.  Hut- 
chinson claimed  that  he  had  overpaid  the  defendant,  whereas 
the  defendant  claimed  that  Hutchinson  owed  him  a large 
balance.  Hutchinson  swore  at  the  trial  that  he  was  willing 
to  have  their  accounts  examined  by  another  wharfinger,  but 
the  defendant  refused  it,  and  he  stated  that  during  the  year 
1857  he  had  paid  the  defendant  upwards  of  £280  for  wharf- 
age alone  in  cash,  and  that  during  his  dealings  he  kept  a 
running  account  with  defendant,  and  had  more  than  paid  his 
account,  and  claimed  a balance  from  the  defendant  as  due  to 
him. 

When  the  defendant  found  that  the  plaintiffs  claimed  the 
goods  which  still  remained  in  his  warehouse,  he  made  up  a 
bill  of  the  wharfage  on  these  particular  articles,  which 
amounted  to  £66  19s.  7d.,  extracting  them  from  his  former 
accounts,  and  he  claimed  that  the  plaintiffs  should  not  have 
the  goods  without  paying  that  amount.  The  plaintiffs  re- 
plevied the  goods.  The  account  thus  made  up  shewed  that 
the  charge  for  wharfage  extended  from  May,  1855,  to  the 
19th  of  July,  1857.  The  defendant’s  clerk  could  not  select 
from  the  general  account,  amounting  to  £2,088  17s.  10d., 
any  item  shewing  where  the  £66  19s.  7d.  was  charged.  In 
fact,  the  smaller  was  included  with  the  larger,  and  the  charges 
must  have  been  rendered  in  the  monthly  or  three-monthly 
accounts  spoken  of,  as  the  case  might  be;  and,  as  Mr.  Hut- 
chinson stated,  all  these  were  carried  into  the  general  account, 
and  those  accounts  arranged  from  time  to  time. 

The  defendant  contended  that  he  had  a right  to  be  paid 
that  sum  of  £66  19s.  7d.,  notwithstanding  the  state  of  ac- 
counts between  Hutchinson  and  himself. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
sum  of  £66  19s.  7d.,  made  out  by  the  bill  produced,  and 
claimed  by  the  defendant,  had  or  not  been  paid,  under  the 
circumstances.  He  remarked  to  them  there  was  no  necessity 
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that  each  item  should  he  proved  to  have  been  specifically 
paid,  as  the  parties  did  not  deal  with  each  other  or  keep 
their  accounts  upon  that  principle,  but  if  the  jury  were  satis- 
fied that  the  defendant  had  assented  to  all  these  charges 
being  carried  into  account,  and  that  Hutchinson  had  paid, 
as  he  stated,  that  would  be  sufficient ; and  that,  though  de- 
fendant disputed  something  in  the  account  now,  that  would 
not  enable  him  to  separate  charges  for  articles  lying  at  de- 
fendant’s warehouse,  which  had  long  passed  into  account 
between  the  parties,  and  on  which  payments  had  been  made 
and  say  that  he  would  resort  to  that  mode  of  being  paid  rather 
than  sue  for  his  accounts,  and  the  jury  were  to  say  whether 
they  were  satisfied  that  the  £66  19s.  7d.  was  or  not  paid. 

The  jury  found  for  the  plaintiff. 

JEccles,  Q.  C.,  obtained  a rule,  calling  on  the  plaintiffs  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  verdict  being  contrary  to  law  and 
* evidence. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  no  fault  can  be  found  with  the  ver- 
dict. The  defendant  was  in  no  situation  to  dispute  the  bona 
jides  of  the  assignment  made  by  Hutchinson  to  these  plain- 
tiffs. Then  as  to  the  right  of  the  defendant  to  detain  the 
goods  upon  his  alleged  claim  for  wharfage,  the  whole  coursp 
of  dealing  between  Hutchinson  and  the  defendant  appeared 
to.  be  inconsistent  with  the  idea  that  the  defendant  had  at 
any  time  held  the  goods  under  a claim  of  lien.  Still,  no 
doubt,  he  was  at  liberty  to  do  so,  but  this  seems  to  have  been 
an  attempt  on  the  defendant’s  part  to  withdraw  from  his 
accounts,  which  he  had  repeatedly  rendered,  some  particu- 
lar charges,  which  the  plaintiffs  contend  included  this  wharf- 
age, and  which  must  have  done  so,  if  Mr.  Hutchinson’s  evi- 
dence was  correct.  Then  whether  accounts  rendered  had 
been  paid  or  not,  or  at  least  so  far  paid  as  to  leave  no  de- 
mand clearly  unsettled  for  wharfage  upon  the  goods  in 
question,  which  it  seems  had  been  long  in  store,  was  left  as 
a question  for  the  jury.  The  defendant  at  least  cannot 
20  16  u.  c.  Q.  B. 
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complain  of  his  right  to  a lien  being  rested  upon  that  broad 
footing,  for  if  the  charge  was  paid,  he  could  have  no  right 
of  action  on  account  of  it.  It  may  perhaps  be  said,  with 
some  reason,  that  from  the  manner  in  which  the  accounts 
were  made,  it  is  difficult  to  shew  conclusively  on  what  par- 
ticular lots  of  goods  wharfage  has  been  charged  and  paid,  and 
difficult  to  trace  through  the  accounts  such  items  as  could 
be  shewn  clearly  to  make  up  the  £66  19s  7d.  claimed  : but 
the  evidence  shewed,  without  room  for  doubt,  that  the  de- 
fendant did  make  his  charges  for  wharfage  items  in  his  cur- 
rent account,  through  a series  of  years,  including  the  time 
when  these  goods  came  into  his  store ; and  under  such  cir- 
cumstances, as  there  could  be  no  reason  imagined  why  any 
particular  portions  of  such  charges  should  be  left  out  of  the 
account,  it  rested  rather  with  the  defendant  to  satisfy  the 
jury  that  they  had  not  been  included,  than  with  the  plain- 
tiffs to  shew  that  they  were.  Unless  they  had  been  unac- 
countably omitted,  the  jury  were  warranted  in  concluding  * 
that  the  payments  made  from  time  to  time  must  have 
covered  them. 

Rule  discharged. 


Milligan  v.  Equitable  Insurance  Co. 

Insurance — Insurable  interest. 

Where  the  plaintiff  had  contracted  to  purchase  the  property  insured,  and 
had  failed  in  making  his  payments  punctually,  but  was  proceeding  in 
equity  to  compel  performance  by  the  vendor  : 

Held,  that  he  had  an  insurable  interest. 

This  was  an  action  on  a policy  of  insurance  against  fire, 
effected  by  the  plaintiff  upon  a house  of  small  value. 

The  case  was  tried  at  Belleville,  before  Hichards,  J.,  and 
turned  upon  a plea  which  denied  that  the  plaintiff  had  an 
insurable  interest  in  the  property.  There  was  no  doubt  that 
he  had  not  at  any  time  a legal  estate  in  it.  It  belonged  to  a 
man  named  Carpenter,  from  whom  the  plaintiff  contracted  to 
purchase  it  for  £300.  He  had  made  a payment,  but  failed 
in  performing  his  agreement,  not  being  able  to  pay  the  other 
instalments  at  the  times  mentioned. 

There  was  evidence  given  on  defendant’s  part,  to  the 
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effect  that  the  plaintiff  had  given  up  all  hope  of  making  good 
his  purchase,  and  had  agreed  with  the  agent  of  Carpenter 
to  continue  in  the  house  as  tenant,  at  £15  a-year,  and  that 
Carpenter,  in  consequence,  considering  the  plaintiff’s  con- 
tract at  an  end,  had  sold  the  place  to  one  Oliver. 

The  plaintiff,  on  the  other  hand,  called  evidence  to  prove 
that  he  had  not  given  up  his  position  as  purchaser ; hut,  on 
the  contrary,  that  a payment  had  been  received  from  him  in 
that  capacity  after  the  time  when  it  was  asserted  the  change 
in  his  relation  to  the  property  had  been  made. 

A verdict  having  been  found  for  the  plaintiff, 

WaUbridge,  Q.C.,  obtained  a rule  nisi  for  a new  trial  on 
the  law  and  evidence,  to  which 

Jellet  shewed  cause. 

Galt  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff,  it  appeared,  had  filed  a bill  in  equity  to  com- 
pel Carpenter  to  perform  his  agreement  of  sale ; and  it  has 
been  reported  to  us  by  the  plaintiff’s  attorney,  who  spoke 
during  the  argument  of  the  pendency  of  this  suit,  that  it  has 
since  been  determined  in  his  favour. 

If  so,  there  must  be  an  end  to  any  attempt  to  disturb  the 
verdict,  which  at  the  trial  was  given  in  favour  of  the  plaintiff. 

Upon  the  evidence,  however,  we  think  at  any  rate  that 
the  plaintiff  was  entitled  to  succeed.  The  case  was  left 
fairly  to  the  jury  upon  the  plea  denying  the  plaintiff’s  inter- 
est in  the  premises,  and  on  a proper  explanation  of  what 
constituted  an  insurable  interest,  the  jury  found  in  favour  of 
the  plaintiff,  as  in  our  opinion  they  were  warranted  in  doing, 
for  an  insurable  interest  does  nob  mean  a perfect  legal  inter- 
est. If  it  did,  there  are  some  buildings  on  which  it  would 
be  difficult  for  any  one  as  owner  to  effect  a valid  insurance. 
The  evidence  tended  to  shew  that  the  plaintiff,  having  con- 
tracted to  purchase  this  property,  had  gone  into  possession, 
and  was  still  in  possession  of  it ; and  though  the  vendee  had 
assumed  to  sell  over  his  head,  he  contended  against  his  right 
to  do  so,  and  insisted  that,  though  not  punctual,  he  had  not 
lost  his  hold  of  the  property,  and  could  still  obtain  the  bene- 
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fit  of  his  purchase,  being  prepared  to  shew  that  Oliver  had 
bought  with  a knowledge  of  his  equitable  insurance.  Being 
in  possession,  and  having  made  payments  on  account,  and 
maintaining,  as  the  jury  thought,  in  earnest  and  in  good 
faith  his  right  to  make  good  his  interest  as  owner  of  the* 
equitable  freehold  by  the  aid  of  a court  of  equity,  he  did, 
we  think,  stand  in  that  situation  which  entitled  him  to  insure 
the  property,  and  to  maintain  his  claim  under  his  policy, 
otherwise  a person  so  situated,  from  inability  to  insure,  if  he 
succeeds  in  what  he  is  contending  for,  might  in  the  mean 
time  lose  by  an  accidental  fire  the  property  of  which  he  is 
in  possession,  and  to  which  he  may  eventually  make  good 
his  claim.  There  is  no  case  of  a wagering  policy,  such  as  the 
statute  prohibits.  The  jury  did  not  find  it  proved  that  the 
plaintiff  had  given  up  his  position  as  purchaser. 

Rule  discharged. 


Hatton  v.  The  Beacon  Insurance  Company. 

Second  Insurance — Interim  receipt — Waiver — New  trial. 

One  of  the  conditions  of  an  insurance  policy  was,  that  if  there  should  be 
any  insurance  at  any  other  office  notice  should  be  given,  and  the  same 
indorsed  on  or  stated  in  the  policy,  otherwise  the  first  insurance  should 
be  void. 

Held,  that  an  insurance  effected  in  another  office  by  an  interim  receipt,  was 
an  insurance  within  the  condition  : but  as  there  was  some  evidence  of  a 
waiver  of  the  notice  required,  which  defendant  could  not  take  advantage 
of  under  his  replication,  the  court  instead  of  ordering  a nonsuit  on  the 
leave  reserved,  granted  a new  trial  with  leave1  to  amend. 

This  action  was  on  two  policies  of  insurance  upon  goods 
in  a store.  The  defendants  pleaded  (4th  plea)  to  the  action 
on  the  first  policy,  that  while  that  policy  was  in  force,  and 
before  the  fire,  the  plaintiff  procured  an  additional  insurance 
by  means  of  an  interim  receipt,  to  the  amount  of  £500,  in 
the  Monarch  Insurance  Company,  to  be  effected  on  the  same 
goods,  of  which  additional  insurance  no  notice  was  given  to 
the  defendants,  nor  was  the  amount  of  the  said  receipt  in- 
dorsed on  the  policy  sued  upon,  contrary  to  the  conditions 
of  the  said  policy. 

To  the  count  on  the  second  policy  the  same  defence  was 
pleaded. 


HATTON  Y.  THE  BEACON  INSURANCE  COMPANY.  317 


The  plaintiff  in  general  terms  denied  the  truth  of  defend- 
ant’s pleas. 

At  the  trial,  at  Peterborough,  before  Richards , J.,  it  was 
agreed  that  the  evidence  given  in  an  action  by  this  plaintiff 
•against  the  Monarch  Insurance  Company  should  be  read  in 
this  case,  and  it  was  admitted  by  defendants  that  verbal 
notice  of  the  interim  receipt  was  given  to  their  agent,  and 
that  the  agent  told  the  plaintiff  that  there  was  no  necessity 
to  give  a formal  notice,  until  it  was  known  whether  the 
policy  would  be  granted.  Each  policy  was  for  £500.  The 
condition  indorsed  on  the  policy,  on  which  the  defence  was 
founded  which  was  stated  in  the  fourth  plea,  was  this  : “ If 
there  be  any  assurance  at  any  other  office  of  the  property 
assured  at  this  office,  notice  of  every  such  other  assurance 
must  be  given,  and  the  same,  with  the  several  amounts 
thereof,  must  be  stated,  either  in  the  policy,  or  by  an  indorse- 
ment upon  it,  otherwise  the  assurance  with  this  office  is  void, 
and  the  assured  not  entitled  to  recover,  or  be  paid  in  case  of 
loss  ; and  in  the  event  of  any  other  assurance  with  any  other 
office,  this  company  will  pay  its  rateable  portion  only  of  any 
loss,”  &c.  There  was  no  note  or  entry  upon  the  policy  of  an 
insurance  with  any  other  office. 

The  jury  found  for  the  plaintiff,  leave  being  reserved  to 
defendants  to  move  for.  a nonsuit. 

Wallbridge,  Q.  C.,  obtained  a rule  nisi  accordingly.  He 
cited  Dafoe  v.  Johnstown  District  Mutual  Insurance  Com- 
pany, 7 C.  P.  55. 

Rccles,  Q.  C.,  shewed  cause. 

Pobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  hold  that  upon  the  evidence  and  pleadings  the 
plaintiff  was  entitled  to  a verdict  upon  the  issue  raised  on 
the  fourth  plea.  The  plaintiff  simply  denied  that  the  plea 
was  true;  he  did  not  set  forth  in  a replication  that  the  condi- 
tion was  waived.  He  was  in  no  situation  therefore  to  rely 
upon  the  alleged  waiver,  if  it  could  have  helped  him. 

The  condition,  that  if  the  assured  has  another  insurance 
upon  the  same  risk  he  shall  give  notice  of  it,  and  shall  have 
a note  of  such  other  insurance  indorsed  upon  his  policy, 
applies  to  double  insurances  subsequenty  effected,  as  well  as 
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to  any  prior  insurance.  That  has  been  determined  in  regard 
to  policies  framed  in  the  same  terms  that  this  is. 

Then  the  next  question,  which  we  apprehend  was  the  chief 
point  intended  to  be  submitted  to  us,  is,  whether  the  interim 
receipt  merely,  given  upon  the  receipt  of  the  premium  by  8 
the  agent,  constituted  an  insurance  within  the  meaning  of 
the  condition.  We  think  it  did.  The  plaintiff  wes  all  the 
time  insured  under  it;  that  is,  he  was  insured  till  the  company 
determined  upon  their  agent’s  report,  whether  they  would 
accept  or  reject  the  risk;  and,  as  they  did  not  reject  it,  the 
plaintiff  continued  insured  in  that  other  company,  and  has 
in  fact  recovered  from  them  in  consequence  of  the  fire,  that 
is,  has  recovered  their  proportion  of  the  loss.  We  think 
there  was  no  room  for  question  that  the  plaintiff’s  case  came 
within  the  third  condition  in  the  policy,  relied  upon  in  the 
fourth  plea  ; and  as  no  waiver  was  set  op  by  the  plaintiff  in 
answer  to  the  plea,  we  think  the  issue  should  have  been 
found  in  favour  of  the  defendants. 

There  should,  therefore,  in  strictness  be  a nonsuit  ordered 
on  the  leave  reserved,  but  as  it  is  admitted  that  the  defend- 
ant’s agent  had  in  fact  notice  of  the  subsequent  insurance, 
and  being  asked  to  indorse  a note  of  it  on  the  policy,  told 
the  plaintiff  it  was  unnecessary,  until  it  should  be  known 
whether  the  company  would  accept  the  risk  or  not,  we  grant 
a new  trial,  on  payment  by  the  plaintiff  of  costs  of  the  former 
trial,  and  of  opposing  this  application,  with  liberty  to  amend 
his  pleadings.  But  the  plaintiff  must  consider  that,  if  he 
cannot  prove  that  after  the  risk  was  accepted  by  the  Mon- 
arch office,  he  gave  notice  to  the  defendants,  and  applied  to 
have  a note  of  it  indorsed  on  the  policy,  there  may  be  no 
use  in  his  contending  further. 

Rule  accordingly. 


Leslie  v.  Morrison. 

Agent  for  sale  of  goods — When  liable  on  common  counts. 

Held , that  upon  the  evidence  in  this  case,  set  out  below,  the  defendant, 
who  had  acted  as  agent  for  the  plaintiff, in  selling  trees,  could  not  be  held 
liable  on  the  common  counts  for  the  trees  sold,  but  must  be  sued  specially 
for  not  accounting. 

The  declaration  was  for  money  due  by  the  defendant  to 
the  plaintiff,  for  goods  bargained  and  sold  by  the  plaintiff  to 
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the  defendant,  and  for  money  received  by  the  defendant  for 
the  plaintiff’s  use. 

Pleas. — 1st.  Not  indebted.  2nd.  Payment.  3rd.  Set 

off. 

* The  case  was  tried  at  the  autumn  assizes  held  in  Toronto, 
when  the  plaintiff  had  a verdict,  which  was  set  aside  on 
account  of  the  rejection  of  certain  letters,  notice  to  produce 
which  had  been  given,  but  the  notice  was  not  considered 
sufficient  in  terms  to  let  in  secondary  evidence.  (See  ante, 
page  130.) 

At  the  last  assizes,  before  Burns , J.,  the  case  was  again 
carried  down  to  trial,  and  the  parties  by  agreement  used  the 
judge’s  notes  of  the  evidence  at  the  former  trial,  and  pro- 
duced no  new  evidence,  except  the  copies  of  the  letters  not 
put  in  at  the  first  trial.  The  contest  originally  between  the 
parties  was  whether  the  defendant  had  acted  as  an  agent  for 
the  plaintiff  in  the  sale  and  disposal  of  certain  fruit  and 
ornamental  trees  from  the  plaintiff ’s  nursery,  or  whether  he 
had  bought  the  trees. 

After  proof  of  the  following  document,  and  the  letters, 
there  could  be  no  question  that  the  defendant  was  an  agent. 
The  document  signed  by  both  parties  was  in  these  words : 

“ Toronto  Nurseries , 

July  9th , 1855. 

“ Under  this  date,  between  Mr.  Alexander  Morrison,  of 
Toronto,  and  Mr  Geo.  Leslie,  Nurseryman,  the  following 
bargain  was  made  and  agreed  upon,  in  witness  whereof  both 
parties  have  set  their  names  hereto.  Mr.  Alex.  Morrison  to 
act  as  agent  for  Mr.  Geo.  Leslie’s  nurseries,  and  to  do  his 
best  in  keeping  up  the  good  name  and  reputation  of  Mr. 
Leslie’s  firm  in  any  part  of  the  Canadas.  Mr.  George  Leslie 
to  supply  Mr.  Morrison  with  any  trees  he  may  want  at  the 
retail  prices,  and  according  to  the  conditions  laid  down  in 
the  general  Nursery  Catalogue  by  Mr.  Leslie,  allowing  him 
a commission  of  twenty-five  per  cent,  for  his  trouble  on  any 
amounts  of  goods  he  may  sell,  Mr.  Morrison  giving  satis- 
factory reference  -to  that  effect,  and  covering  the  amounts 
with  the  notes  of  the  purchasers,  which  he,  Mr.  Morrison, 
has  to  get  signed  by  them  at  the  time  of  the  delivery  of  the 
goods.  Carriage  and  freight  on  all  goods  to  be  paid  by  Mr. 
Morrison.” 
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In  the  spring  of  1856  the  defendant  sent  from  the  coun- 
try about  Chatham  orders  for  trees  to  be  delivered  to  a great 
number  of  persons,  amounting  to  upwards  of  £200,  and  he 
gave  directions  that  the  trees  should  be  at  the  railway  sta- 
tion in  Toronto  on  the  7th  of  April,  in  order  to  be  forwarded. 
The  plaintiff  did  not  send  the  trees  to  the  station  until  the 
29th  of  April,  and  when  they  arrived  at  the  west  some  of 
the  parties  for  whom  they  were  ordered  refused  to  take 
them,  and  the  defendant  had  them  planted  out  upon  the  farm 
of  a person  who  consented  to  it.  These  amounted  to  some 
150  to  200.  On  the  13th  of  June,  1856,  the  defendant  wrote 
to  the  plaintiff  a letter,  in  which  appeared  the  following 
passages : “ I would  have  sent  you  the  notes  long  ago,  but 
you  said  to  me  that  I might  keep  them  until  I came.” 
fC  The  trees  are  giving  good  satisfaction  so  far.”  Some  cor- 
respondence passed  between  the  plaintiff  and  defendant,  and 
they  had  some  misunderstanding,  and  a Mr.  Johnston  called 
on  the  plaintiff  about  it.  The  defendant,  on  the  13th  of 
July,  1856,  wrote  to  Mr.  Johnston  on  the  subject,  and  he 
called  on  the  plaintiff,  and  left  with  him  the  defendant’s 
letter  of  the  13th  of  July,  and  in  this  letter  were  contained 
the  following  passages : 

“Trees  came  to  the  Thamesville  station  on  the  last  of 
April.  I spoke  to  the  man  attending  at  the  station  to  let 
any  one  have  their  trees  that  came  for  them.  The  agent 
that  I employed  to  deliver  them  being  upon  his  deathbed,  I 
told  the  people  to  go  and  get  their  trees,  and  I would  settle 
with  them  afterwards.  I went  on  the  15th  of  May,  when  I 
ascertained  they  had  all  gone,  and  got  them,  except  two, 
Nos.  10  and  A3,  which  would  not  take  them  ; their  objection 
was  that  they  had  agreed  with  me  to  get  them  on  the  15th 
of  April,  and  went  to  the  station  on  that  day,  and  came 
home  without.”  “I  have  got  notes  in  Mr.  Leslie’s  name 
from  all  that  got,  except  two,  who  were  not  at  home ; they 
will  give  at  any  time,  or  pay  the  money  when  due.” 

These  expressions  were  in  relation  to  the  .quantity  of  trees 
sent  to  the  Thamesville  station.  Another  quantity  of  trees 
was  sent  to  Ridge  town,  and  he  said,  with  regard  to  them, 
that  he  employed  one  Hutchison  to  sell  and  deliver  all  he 
could,  “ and  what  he  could  not  dispose  of,  to  plant  them  on 
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his  own  land.  He  has  acted  very  honourable  in  it.  There 
is  about  200  planted.  They  are  growing  well.  I can  dis- 
pose of  them  this  fall.  The  loss  at  Ridgetown  will  be  about 
£4 , besides  disappointment  to  subscribers.” 

Another  lot  of  the  trees  were  sent  to  Chatham,  and  as  to 
these  the  defendant  wrote  : 

“The  trees  that  came  to  Chatham  I attended  to  myself. 
No.  92  mistake,  which  I discovered  after  they  were  gone  ; 
he  and  some  others  sent  for  them.  I have  not  got  their 
notes,  but  it  will  be  all  right.” 

The  defendant  put  in  two  letters  of  the  plaintiff,  the  first 
dated  18th  April,  1857,  as  follows : 

“ Your  letter  of  the  25th  March  came  to  hand  through 
the  Rev.  Mr.  Johnston,  and  I have  noted  its  contents,  but 
find  not  a word  about  the  notes  or  the  money  for  the  trees 
•you  got  a year  ago:  this  is  not  according  to  agreement. 
You  promised  to  hand  me  the  notes,  or  leave  them  in  some 
responsible  person’s  hands  for  collection  after  the  sale  was 
completed.  You  could  not  expect  me  to  furnish  any  more 
orders  from  you  until  you  settled  for  what  you  got  last  year. 
If  you  have  the  notes  in  your  possession,  please  send  them  to 
me  by  post,  or  by  express,  as  soon  as  possible.  If  you  have 
given  them  to  any  one  to  collect,  please  let  me  know  who  it 
is.  I called  on  Mr.  Johnston.  He  told  me  he  was  going  to 
write  to  you  in  a few  days.  Mr.  Fletcher  I could  not  see  at 
home.  If  you  choose  yon  can  retain  in  your  own  hands 
notes  to  the  amount  of  your  commission.  If  the  money  for 
the  trees  is  not  looked  after  now,  when  it  is  due,  one  half  of 
it  will  never  be  got.  If  you  will  send  the  notes  to  me,  I will 
pay  your  commission  when  the  money  is  collected.” 

The  second  letter^  was  dated  20th  July,  1857,  as  follows  : 

“Your  favour,  bearing  no  date,  came  to  hand  about  a 
week  ago,  enclosing  notes  to  the  amount  of  £85  14s.  2Jd. 
Now  the  amount  of  the  stuff  you  got  from  me  comes  to  £202 
5s.  3d.,  from  which  is  to  be  deducted  25  per  cent,  off  for 
commission.  The  balance  then  due  me  would  be  £151  13s. 
lid.,  out  which  you  have  only  sent  me  £85  14s.  2-Jd.  The 
understanding  between  you  and  me  was,  that  after  the  sales 
you  were  to  deliver  up  the  notes,  and  to  have  the  twenty- 
five  per  cent,  commission  on  the  whole  amount.  Now  what 
I want  you  to  do  is,  to  keep  notes  to  the  amount  of  £50  1 is. 
4d.,  which  is  twenty  five  per  cent,  commission,  and  to  send 
me  notes  to  the  amount  of  £65  18s.  8id.,  which  is  due  me 
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after  deducting  the  <£85  14s.  2J.,  which  you  sent,  from  the 
£151  13s.  lid.  If  you  do  not  comply  with  the  above,  and 
send  the  notes  immediately,  I will  be  under  the  necessity  of 
having  recourse  to  law  to  reclaim  what  is  my  proper  due.” 

Freeland , upon  this  evidence,  objected  that  the  defendant 
could  not  be  charged  upon  the  declaration,  framed  as  it  was ; 
but  that  the  action  should  be  special,  charging  the  defen- 
dant for  not  accounting  as  an  agent. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a nonsuit  on  this  objection,  and  the  jury,  after 
considering  the  matter,  and  what  deductions  and  allowances 
should  be  made  to  the  defendant,  found  a verdict  for  the 
plaintiff  for  £40. 

Freeland  obtained  a rule  nisi  to  enter  a nonsuit  pursuant 
to  the  leave  reserved.  He  cited  Wells  v.  Fisher,  7 Taunt. 
403 ; Ch.  Pig.  7th  Ed.  I.  362 ; Jones  v.  Brinley,  1 East  1 ; 
Moore  v.  Pyrke,  11  East  52;  Israel  v.  Douglas,  1 H.  Bl. 
239 ; McLaehlan  v.  Evans,  1 Y.  & J.  380 ; L’Esperance  v. 
Clark,  4 U.  C.  R.  12. 

Adam  Wilson , Q.  C.,  shewed  cause,  and  cited  Hunter  v, 
Welsh,  1 Stark.  224;  Brown  v.  Stanton,  2 Chit.  Rep.  353. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  court  must  always  regret  when  it  becomes  necessary 
to  continue  an  expensive  litigation  about  a small  matter,  but 
it  often  happens  that  it  cannot  be  avoided.  On  the  first 
trial  of  this  case,  the  defendant  having  served  on  the  plain- 
tiff a notice  to  produce  documents,  called  for  some  corres- 
pondence that  had  taken  place  between  them,  on  the  subject 
of  this  action,  in  order  to  make  out  his  defence,  that  he  could 
not  be  charged  as  having  bought  the  trees  in  question  from  the 
plaintiff,  having  only  received  them  to  sell  upon  commission. 
The  plaintiff  declined  to  produce  the  papers  called  for,  con- 
tending that  the  notice  served  upon  him  had  not  been  suffi- 
ciently particular  in  its  terms  to  entitle  the  defendant  to  the 
production  of  the  papers.  This  objection  was  sustained,  and 
the  defendant  in  consequence  was  not  allowed  to  give  se- 
condary evidence  of  the  contents  of  the  papers.  W e found 
ourselves  obliged  to  hold  upon  decided  cases  that  the  notice 
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was  sufficient,  though  it  was  certainly  very  general  in  its 
terms ; and  the  consequence  was  that  a new  trial  was  ordered, 
and  the  case  has  now  for  the  first  time  been  fully  brought 
out. 

The  evidence  seems  to  shew  very  clearly  that  the  plaintiff 
cannot  be  allowed  to  recover  on  the  count  for  goods  sold  and 
delivered,  and  this  we  understood  the  plaintiff’s  counsel  upon 
the  argument  to  admit.  In  the  face  of  letters  between  the 
parties  of  such  recent  date,  and  an  agreement  shewing  so 
clearly  that  the  defendant  took  the  trees  upon  special  terms, 
to  sell  for  the  plaintiff  on  commission,  we  think  we  could  not 
hold  that  the  price  of  the  trees  could  be  recovered  on  the 
common  counts,  as  for  goods  sold  to  the  defendant. 

The  case  of  Hunter  v.  Welsh  (1  Stark.  224),  cited  by  Mr- 
Wilson , supports  the  principle,  that  if  an  agent  refuses  to 
account  for  goods  delivered  to  him  for  sale,  it  shall  be  pre- 
sumed, after  a reasonable  time,  that  he  has  sold  them,  and 
received  the  proceeds  b'  money ; but  this  doctrine  is  thus 
qualified  in  Topham  v.  Brad  dick  (1  Taunt.  572),  namely, 
that  where  the  agent  has  received  the  goods  of  his  principal 
to  sell  for  him,  and  there  is  no  proof  that  they  have  been 
sold,  or  that,  if  sold,  the  agent  has  received  the  proceeds, 
the  common  count  does  not  lie,  but  the  action  must  be  spe- 
cial for  not  accounting ; and  an  action  does  not  lie  against 
an  agent  for  not  accounting,  until  after  a demand  made  of 
an  account. — Chitty  on  Contracts,  6th  Ed.  540. 

Here  the  trees  were  delivered  to  the  defendant  upon  an  express 
agreement.  He  was  not  expected  to  sell  them  for  money,  but 
was  to  take  notes  from  the  several  purchasers,  and  send  them 
to  the  plaintiff.  There  is  a considerable  balance  of  the  value  of 
the  trees  not  covered  by  notes  received,  as  the  plaintiff  alleges. 
The  defendant’s  excuse  is,  that  that  was  because  a portion  of  the 
trees  were  sent  up  so  late  in  the  spring  that  they  could  not  be 
sold,  as  people  were  afraid  that  the  season  was  past  for  plant- 
ing them  : that  he  was  therefore  obliged  to  have  them  planted 
out,  and  hoped  most  of  them  would  do  well,  and  might  yet  be  sold. 
The  parties  are  in  dispute  about  this,  but  the  facts  are 
recent,  and  must,  as  it  seems  to  us,  be  pronounced  upon  in 
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an  action  brought  against  the  defendant  upon  his  special 
written  agreement,  or  at  least  in  such  a manner  as  will  bring 
up  the  real  question — whether  he  had  acted  faithfully  or  neg- 
ligently as  agent.  We  strongly  recommend  the  parties  to 
settle  the  matter  by  reference  to  arbitration.  The  facts 
could  be  more  conveniently  brought  out  before  arbitrators  in 
the  part  of  the  country  to  which  the  trees  were  sent. 

The  rule  nisi  for  non-suit  in  this  action  on  the  common 
counts  must,  according  to  our  decision,  be  made  absolute. 

Rule  absolute. 


Henderson  v.  Carveth. 

Partnership — Promissory  note — Indorsement  by  one  partner  of  partnership 
name  as  sureties — Proof  of  his  authority. 

The  plaintiff  having  a claim  against  M. , agreed  to  give  him  time,  on  receiv- 
ing a good  indorsed  note,  and  M.  sent  him  a note,  made  by  himself,  pay- 
able to  W.M.  or  order,  and  endorsed  by  W.M.  and  by  the  firm  of  “ J.  and 
J.  Carveth.”  The  plaintiff  took  the  note  before  it  was  due,  knowing 
nothing  of  the  circumstances  under  which  it  was  indorsed  by  the  firm,  or 
of  the  authority  of  James  Carveth,  who  indorsed  it,  to  use  the  partner- 
ship name.  When  it  fell  due,  James  Carveth  being  absent  from  the 
country,  the  plaintiff  sued  the  other  partner,  John. 

Held , that  he  was  entitled  to  recover. 

This  was  an  action  of  assumpsit,  by  the  plaintiff,  as  indorsee, 
against  the  defendant,  as  indorser  of  a promissory  note  for 
£109  18s.  10d.,  made  on  the  2nd  of  May,  1857,  by  one  Donald 
Manson,  payable  to  one  William  Marshall,  or  order,  indorsed 
by  the  said  Marshall  to  the  defendant  and ' one  J ames  Car- 
veth, trading  together  by  the  name,  style  and  firm  of  J.  & J. 
Carveth,  and  indorsed  by  them,  by  the  same  name  and  style, 
to  the  plaintiff. 

Plea , by  defendant,  that  he  did  not  indorse;  and  issue 
thereon. 

A verdict  was  taken  for  the  plaintiff  for  the  full  amount 
claimed,  subject  to  the  opinion  of  the  court  on  the  following 
SPECIAL  CASE. 

Donald  Manson,  the  maker  of  the  said  note,  was  indebted 
to  the  plaintiff  in  the  amount  of  the  same,  and  the  plaintiff 
agreed  to  give  him  time  on  receiving  a good  indorsed  note, 
and  he  accordingly  received  the  note  in  question  from  his 
agent  at  Port  Hope,  where  the  defendant  resides. 
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The  defendant,  John  Carveth,  is  one  of  a firm  of  butchers, 
carrying  on  business  as  such  under  the  style  and  firm  of  J. 
& J.  Carveth,  and  the  note  in  suit  is  indorsed  in  the 
handwriting  of  James  Carveth,  in  the  name  of  the  firm  : 
and  he  is  now  absent  in  England,  and  was  when  the  suit 
was  commenced.  The  plaintiff  never  had  any  knowdedge 
whatever  of  the  articles  of  partnership  of  the  defendant 
and  the  said  James  Carveth,  and  took  the  note,  as  above 
stated,  long  before  it  became  due. 

If  the  court  are  of  opinion  that  the  defendant  is  liable 
under  the  above  state  of  facts,  the  verdict  is  to  stand,  if  not 
a nonsuit  is  to  be  entered. 

Helliwell,  for  the  plaintiff,  cited  Dally  v.  Smith,  4 Burr. 
214$  ; Musgrave  v.  Drake,  5 Q.  B.  185  ; May  v.  Chapman, 
16  M.  & W.  355. 

Galt,  contra,  cited  Story  on  Partnership,  secs.  127,  .133, 
notes ; Beals  v.  Shelden,  5 0.  S.  302. ; Sm.  Merc.  Law  43. 

Robinson,  C.  J. — I think  there  is  no  room  for  doubt  in 
this  case.  It  is  not  the  case  of  one  member  of  a firm  giving 
a note  in  the  name  of  a firm  for  a debt  due  by  himself  alone 
to  the  person  to  whom  he  gave  the  note,  and  with  which  debt 
the  firm  had  nothing  to  do.  Here  the  creditor  taking  the 
note  must  know  that  that  would  be  a fraud  upon  the  part- 
nership, unless  it  was  done  by  the  authority  of  the  others. 

Then  Manson  owed  the  plaintiff,  but  neither  of  the 
Carveths  did.  The  plaintiff  consequently  had  no  reason  to 
imagine  that  the  indorsement  in  the  name  of  the  firm  was 
placed  on  the  note  by  one  member  of  the  firm  in  fraud  of 
the  others.  The  objection  taken  here  amounts  in  fact  to 
contending  that  a firm  cannot  become  indorsers  of  a note  as 
sureties  for  the  maker,  so  as  to  bind  them,  unless  the  payee 
can  shew  that  all  the  members  of  the  firm  actually  autho- 
rized the  indorsement. 

If  James  Carveth,  on  being  asked  in  presence  of  the 
plaintiff  to  indorse  in  the  name  of  the  firm  as  surety  for 
Manson,  had  then  done  so,  I assume  that  the  firm  would  not 
be  bound,  because  the  plaintiff' would  have  known  that  James 
Carveth,  without  the  authority  of  his  co-partners,  had  in- 
dorsed the  note  in  order  to  render  the  firm  liable  as  sureties, 
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in  a transaction  which  the  plaintiff  had  reason  to  know  had 
nothing  to  do  with  the  partnership  business ; but  in  this 
case  the  note  was  brought  to  the  plaintiff  with  the  indorse- 
ment of  the  firm  upon  it.  The  plaintiff  had  no  more  reason 
to  look  upon  the  indorsement  as  signed  by  one  than  by  the 
other.  It  might  have  been  indorsed  by  authority  of  both, 
as  well  as  by  one  without  such  authority,  though  I suppose 
we  must  assume  the  plaintiff  to  have  known  that  the  in- 
dorsement was  by  way  of  security,  and  to  give  th  note 
credit,  and  not  upon  any  transaction  of  the  firm. 

I am  of  opinion  that  the  Carveths,  carrying  on  business 
together  as  partners  in  the  trade  of  butchers,  could  legally 
make  and  indorse  notes ; and  if  they  could,  then,  though 
one  could  not  bind  the  other  without  his  consent  in  a note 
by  way  of  security,  yet  both,  I think,  could  make  or  indorse 
a note  for  such  a purpose. 

And  there  is  nothing  in  the  evidence  to  shew  that  the 
plaintiff  had  any  knowledge  that  it  was  James  and  not  John 
Carveth  who  signed  the  note,  or  that  it  was  not  signed  by 
one  in  presence  of  the  other,  or  by  a third  party  with  au- 
thority of  both. 

This  was  no  contrivance  between  two  persons  to  cheat  a 
third. 

The  questions  are  : first.  Could  both  the  partners  agree 
to  indorse  the  note  for  Manson's  accommodation  ? and  if  they 
could,  then,  secondly , Was  the  plaintiff,  who  had  no  connex- 
ion or  privity  with  either  in  the  matter,  bound  to  ascertain 
before  he  took  the  note  that  the  signature  of  the  firm  was 
not  used  by  one  of  them  without  the  sanction  of  the  other  ? 

I find  no  case  nearly  resembling  the  present  in  its  facts, 
but  that  of  Ridley  v.  Taylor  (13  East  75)  appears  to  me  to 
support  this  action.  The  note  in  Story’s  work  on  Partnership, 
sec.  127,  makes  me  doubt  whether  in  the  American  courts 
an  action  under  the  same  circumstances  would  be  supported; 
but  I do  not  find  any  of  the  cases  cited  by  him  that  are  not 
distinguishable  in  their  facts,  and  the  learned  author  appears 
to  recognize  a difference  in  the  course  held  by  English  courts 
upon  the  question.  It  is  observable  in  the  present  case  that 
there  is  nothing  whatever  to  shew  that  the  plaintiff  knew 
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anything  of  the  partner  from  whom  the  indorsement  was 
obtained  or  the  understanding  or  consideration  on  which  it 
was  given.  The  debtor,  Manson,  and  the  plaintiff  lived  in 
different  parts  of  the  country,  and  Manson  sent  him  this 
note  indorsed  by  a firm  with  whom  he  may  have  had  tran- 
sactions of  business,  but  of  whom,  or  the  members  composing 
the  firm,  for  all  that  appears,  the  plaintiff  knew  nothing. 

In  my  opinion  the  verdict  should  stand. 

McLean,  J. — The  defendant,  one  of  the  firm  of  J.  & J. 
Carve th,  is  sued,  in  the  absence  of  his  co-partner  from  the 
province,  as  indorser  of  the  promissory  note  mentioned  in 
the  declaration.  He  pleads  that  he  did  not  indorse,  and  it 
is  admitted  that  the  indorsement  is  in  the  handwriting  of  the 
absent  partner  in  the  name  of  the  firm  J.  & J.  Carveth.  It 
is  not  alleged  that  the  indorsement  was  made  by  James 
Carveth  in  fraud  of  his  co-partner,  or  without  authority  to 
sign  the  partnership  name ; and  it  must  be  presumed  that 
in  putting  the  partnership  name  to  the  indorsement  both 
parties  were  consenting,  at  all  events  till  the  contrary  appears. 

The  cases  cited  in  the  argument — Musgrove  v.  Drake  et  al. 
(5  Q.  B.  185),  and  May  v.  Chapman  et  al.  (16  M.  & W.  355) 
— establish  that  where  the  holder  of  a bill  for  value  has  no 
knowledge  of  any  fraud  he  may  recover.  The  latter  case 
(May  v.  Chapman)  indeed  goes  further,  and  shews  that  the 
plaintiff,  even  had  he  been  aware  that  the  indorsement  was 
in  fact  made  in  the  partnership  name  without  authority, 
might  nevertheless  recover,  if  Marshall,  the  payee,  was 
ignorant  or  had  no  notice  of  that  fact,  and  indorsed  it  in 
good  faith  and  for  value.  If  the  right  of  the  holder  of  a 
promissory  note,  who  has  given  value  for  it,  were  liable  to 
be  impeached  on  such  grounds  as  are  urged  by  the  defendant, 
the  negotiability  of  promissory  notes  would  be  seriously 
affected,  inasmuch  as  it  would  impose  a necessity  of  enquiry, 
in  all  cases  where  partners  are  concerned,  as  to  the  con- 
sideration and  the  authority  to  make  or  indorse  a note.  It 
sometimes  happens  that  a partner  acts  in  fraud  of  his  co- 
partners, by  making  them  liable  for  notes  or  acceptances 
without  their  authority;  but  in  all  such  cases  an  innocent 
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holder  for  value  is  entitled  to  call  on  the  partnership  for 
payment,  leaving  the  parties  to  arrange  such  unauthorized 
proceeding  amongst  themselves. 

Mr.  Chitty,  in  his  treatise  on  Bills,  page  39,  9th  Ed.,  says, 
that  “ by  the  custom  of  merchants,  long  established  as  law,  if 
one  partner  in  trade  draw,  accept,  or  indorse  a bill,  check, 
or  note,  in  the  name,  and  seemingly  on  behalf  of  the  firm, 
such  act  will  render  all  the  partners  liable  to  a bima  fide 
holder,  although  the  instrument  had  no  relation  to  the  joint 
trade,  and  the  other  partners  were  wholly  ignorant  of  the 
transaction,  and  were  even  intentionally  defrauded  by  their 
partner.”  In  this  case  the  plaintiff  received  the  note  in  satis- 
faction of  a debt  due  to  him  by  the  maker.  He  could  not 
tell  what  the  dealings  between  the  maker  and  the  co-part- 
nersnip  of  J.  & J.  Carveth  might  have  been.  The  partner- 
ship might  have  been  indebted  to  the  maker  in  the  amount 
of  the  note ; and  whether  or  not,  the  indorsee  was  not  bound 
to  enquire.  The  defendant,  as  his  co-partner,  if  they  pay 
the  note,  have  a right  to  look  to  the  prior  indorser  for  the 
amount,  or  to  the  maker,  if  the  money  is  paid  for  his» benefit; 
but  they  cannot  get  rid  of  their  liability  by  shewing  that 
the  indorsement  in  the  name  of  the  firm  was  not  in  the 
course  of  the  partnership  business,  or  that  the  one  partner 
had  no  right  to  indorse  in  the  name  of  the  firm. 

In  the  case  of  Beals  v.  Sheldon  et  al.  (4  O.  S.  303)  the 
note  was  given  in  the  name  of  a firm  for  a debt  contracted 
by  the  partner,  who  gave  it  before  the  partnership  was 
formed ; and  the  suit  was  between  the  payee  of  the  note  and 
the  firm,  the  payee  knowing  the  debt  to  be  contracted  only 
by  one  of  that  firm,  before  the  partnership  was  formed. 

It  appears  to  me  the  plaintiff  is  entitled  to  recover,  under 
the  circumstances  stated. 

Burns,  J.,  concurred. 


Judgment  for  plaintiff. 


STEPHENS  Y.  COUSINS. 


329 


Stephens  y.  Cousins. 

Replevin — 14  & 15  Vic.,  ch.  64 — Detinue — Lien — Pleading . 

Where  the  goods  have  been  replevied  under  the  14  & 15  Vic.,  ch.  64,  and 
the  declaration  is  for  detaining  merely,  the  pleadings  should  be  as  in 
detinue. 

In  such  ?>n  action  a lien  cannot  be  given  in  evidence  under  a plea  denying 
the  plaintiff  s property. 

Action  for  263  bushels  of  peas,  which  had  been  replevied 
under  14  & 15  Vic.,  ch.  64. 

The  declaration  stated  that  the  defendant  wrongfully 
deprived  the  plaintiff  of  the  use  and  possession  of  his  goofis, 
and  claimed  a return  of  the  goods,  or  their  value,  and 
damages  for  their  detention.  Defendant  pleaded — 1st.  Not 
guilty.  2nd,  That  the  peas  were  not  the  plaintiff  ’s. 

At  the  trial  at  Toronto,  before  Draper,  C.  J.,  the  evidence 
was  wholly  on  the  plaintiff’s  side.  The  defendant  called  no 
witness. 

The  fact  appeared  to  be,  that  the  plaintiff  sent  1900 
bushels  of  peas  from  Montreal,  consigned  to  one  Brown,  in 
Toronto,  for  sale.  They  arrived  on  the  12th  of  June,  1857, 
and  Brown  had  from  time  to  time  received  parcels  of  them 
from  the  defendant,  who  had  stored  them  upon  their  arrival 
in  his  warehouse.  The  defendant’s  charge  for  storage  for  all 
the  peas  was  £147  8d.  About  the  middle  of  July  there 
remained  263  bushels  of  peas  in  the  warehouse  undelivered. 
The  defendant  refused  to  let  Brown  have  them  till  he  paid  a 
balance,  which  he  claimed  as  being  due  from  Brown  to  him 
on  his  account  as  wharfinger.  Brown  had  had  previous 
accounts  with  defendant  as  wharfinger,  covering  many  other 
transactions,  upon  which  he  claimed  a balance  as  being  due 
to  him  of  £28  10s. 

A quantity  of  oats  of  the  plaintiff’s  came  at  the  same 
time  with  the  peas,  consigned  also  to  the  defendant.  They 
were  stored  together,  and  the  charge  for  the  whole  was 
$193.83. 

The  defendant,  before  the  plaintiff  demanded  the  263 
bushels  of  peas,  had  rendered  his  account  against  Brown,  in 
which  he  claimed  a balance  of  $114.63,  as  due  to  him  by 
Brown  on  his  general  account. 
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Brown,  on  the  other  hand,  claimed  that  the  defendant 
then  owed  him  a considerable  balance,  but  nevertheless,  as 
he  swore  upon  the  trial,  he  tendered  the  sum  of  seven  dollars 
as  the  balance  of  storage  which  would  be  chargeable  on  the 
263  bushels  of  peas  yet  in  store,  supposing  that  the  defend- 
ant might  be  entitled  to  insist  upon  that. 

Brown  swore  positively  that  he  did  tender  the  $7,  though 
a witness,  whom  he  took  with  him  to  the  defendant,  stated 
that  he  did  not  see  any  money  tendered,  but  only  saw  a 
paper  handed,  which  was  declined. 

The  jury  found  for  defendant. 

JEccles,  Q.  C.,  obtained  a rule  nisi  for  a new  trial,  to  which 

M.  G Cameron  shewed  cause.  He  contended  that  this 
must  be  taken  to  be  an  action  of  replevin,  and  that  in  that 
action  no  evidence  of  a claim  for  lien  could  be  given,  unless 
it  had  been  specially  pleaded.  He  relied  further  on  the 
evidence,  as  shewing  that  the  defendant  could  have  no  claim 
for  lien  on  the  peas  at  the  time  he  refused  to  give  them  up ; 
but  at  any  rate  no  claim  beyond  what  was  due  for  storage 
of  the  263  bushels  undelivered.  The  storage  on  the  oats 
and  peas  was  charged  to  separate  items  in  the  defendant’s 
account. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Under  the  9th  clause  of  our  Replevin  Act,  14  & 15  Vic., 
ch.  64,  we  think  the  pleading  in  this  action,  for  detaining 
merely,  should  be  the  same  as  in  an  action  of  detinue,  and 
the  question  then  is,  whether  in  detinue  the  defence  of  lien 
may  be  given  in  evidence  under  the  plea  denying  the  plain- 
tiff’s property  in  the  goods.  It  is  not  a defence  that  can  be 
received  under  the  plea  of  non  detinet. 

In  Lane  v.  Tewson  (12  A.  & E.  116,  note)  it  was  decided 
to  be  admissible  under  the  plea  denying  the  plaintiff ’s  pro- 
perty, and  we  do  not  find  that  the  law  is  now  clearly  held  to 
be  otherwise,  though  the  point  has  been  doubted,  and  Mason 
v.  Farnell  (12  M.  & W.  684)  is  clearly  against  it,  and  is  the 
later  authority.  We  refer  also  to  Chitty  on  Pleading,  I. 
139,  516. 
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On  the  whole,  it  appears  to  us  that  the  weight  of  authority 
is  against  the  admissibility  of  the  defence  of  lien  under 
either  of  the  pleas  on  this  record.  There  should  therefore 
be  a new  trial  without  costs  ; and  we  must  say  that  upon 
the  facts  of  the  case  we  scarcely  think  it  is  worth  the 
defendant’s  while  to  go  to  a second  trial  upon  amended 
pleadings,  for  though,  if  his  right  of  lien  were  clear,  we 
do  not  think  he  has  lost  it  by  allowing  part  of  the  peas  to 
be  taken  out  of  store,  nor  that  his  claim  would  be  confined  to 
the  charge  for  storage  upon  the  268  bushels  only,  yet  the 
evidence  seems  strong  to  shew  that  he  made  his  storage 
charges  a matter  of  general  account  between  him  and  Brown, 
in  such  a manner  as  to  compromise  his  right  of  lien,  for  if 
credit  is  given  the  right  to  detain  is  waived,  and  a wharfinger 
has  no  lien  for  his  general  balance  of  account. 

Buie  absolute,  (a) 


Buchanan  v.  Anderson. 

Agreement  to  saw  logs  at  certain  rates  payable  monthly — Condition  precedent 
— Measure  of  damages — New  trial. 

Defendant  agreed  to  saw  for  the  plaintiff  a certain  quantity  of  logs,  which 
the  plaintiff  was  to  deliver  at  his  mill,  at  specified  rates,  which  would 
have  amounted  in  all  to  £590,  and  it  was  stipulated  that  the  money 
should  be  paid  “ in  cash,  or  by  a negotiable  note,  at  three  months,  at  the 
end  of  each  month’s  work.”  To  an  action  for  not  sawing  logs  so  delivered, 
defendant  pleaded  that  he  had  sawn  some  of  the  logs,  but  the  plaintiff 
refused  to  pay  him  according  to  the  agreement,  and  that  he  had  recovered 
judgment  for  such  default,  which  judgment  was  still  unsatisfied. 

Semble,  that  the  plea  formed  a good  defence. 

Quoere,  as  the  measure  of  damage  to  be  recovered. 

But  as  the  jury  found  for  the  plaintiff,  when  the  plea  was  in  fact  proved,  a 
new  trial  was  granted. 

This  was  an  action  for  non-performance  of  an  agreement 
by  defendant  to  saw  certain  quantities  of  logs,  which  the 
plaintiff  was  to  deliver  at  his  mill,  and  had  delivered,  but 
which  the  defendant  refused  to  saw.  The  defendant  pleaded 
only  one  plea : — that  the  plaintiff  did  draw  some  logs  to  be 
sawed  by  him  under  the  agreement,  and  that  he  sawed  them 
into  lftmber,  but  that  the  plaintiff  refused  to  pay  him  for 
sawing  according  to  the  agreement,  and  he  recovered  judg- 
(a)  See  Boydet  al.  v.  Maitland,  ante  page  311. 
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ment  against  him  for  such  default  in  paying,  which  judgment 
was  still  unsatisfied. 

At  the  trial,  at  Toronto,  before  Draper , C.  J.,  it  appeared 
that  on  the  18th  of  March,  1856,  the  plaintiff  and  defendant 
entered  into  a written'  agreement,  whereby  the  plaintiff 
undertook  to  deliver  at  a saw-mill,  of  v/hich  the  defendant 
was  then  the  lessee,  saw  logs  of  pine  and  hemlock  sufficient 
to  produce  385,000  feet  of  lumber  of  the  description  specified 
in  the  agreement,  which  the  defendant  engaged  to  saw  for  the 
plaintiff  according  to  the  specifications. 

The  plaintiff  agreed  to  pay  for  the  sawing  £339  2s.  6d„ 
being  at  the  rate  of  17s.  6d.  per  thousand  feet.  In  the  same 
agreement  the  plaintiff  also  undertook  to  deliver  at  defen- 
dant’s mill  maple  and  elm  and  bass-wood  logs,  sufficient  to 
make  lumber  of  the  quantities  and  descriptions  mentioned 
in  the  agreement,  for  which  he  was  to  pay  the  defendant 
for  sawing  certain  rates  specified.  Altogether  the  defen- 
dant would  have  been  entitled  to  £590  7s.  for  his  work  in 
sawing  the  different  descriptions  of  lumber,  if  the  plaintiff 
had  furnished  all  the  logs  he  undertook  to  do,  and  if  defen- 
dant had  sawed  them  all. 

The  defendant,  on  his  part,  agreed  to  saw  all  the  lumber 
specified  for  at  the  rates  named  ; and  then  the  agreement 
concluded  thus  : “ The  above  sum  of  £590  7s.  to  be  paid  by 
the  aforesaid  J.  B.  to  the  said  W.  J.  A.  in  cash,  or  by  nego- 
tiable note,  at  three  months,  at  the  end  of  each  month’s 
work.” 

The  plaintiff  proved  that  he  had  drawn  many  logs  to  the 
mill,  which  the  defendant  refused  to  saw,  or  neglected  to 
saw,  and  that  the  defendant  afterwards  gave  up  possession 
of  the  mill,  leaving  the  logs  there  unsawn. 

Before  this,  however,  he  had  sawed  about  47,000  feet  of 
the  plaintiff’s  logs,  and  sent  him  a bill  of  his  charge  for  saw- 
ing it,  according  to  the  rates  in  the  agreement,  being  £42 
14s.  7d.  This  bill  was  rendered  to  the  plaintiff  on  the  21st 
of  May,  and  the  plaintiff  on  the  12th  of  June  sent  to  defen- 
dant a note  of  one  Paxton,  indorsed,  as  would  seem  from  the 
evidence,  by  the  plaintiff,  which  it  appeared  the  defendant 
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endeavoured  to  get  discounted,  but  failed,  and  returned  it  to 
the  plaintiff,  who  seemed  to  have  given  it  back  to  Paxton. 

The  learned  Chief  Justice  considered  at  the  trial  that  the 
payment  by  the  plaintiff  for  each  month’s  sawing  was  not  a 
condition  precedent ; or  rather  that  the  defendant  could  not 
desist  from  going  on  with  the  work,  because  the  plaintiff  at 
the  end  of  any  month  failed  to  make  his  payment  according 
to  the  agreement. 

The  jury,  after  hearing  evidence  respecting  the  damages 
occasioned  to  the  plaintiff  by  the  defendant  refusing  to  go 
on  with  the  work,  gave  the  plaintiff  a verdict  for  £75. 

Hallman  obtained  a rule  nisi  for  a new  trial  on  the  law, 
and  evi fence,  for  excessive  damages,  and  for  misdirection 
as  to  the  non-payment  by  the  plaintiff  for  the  first  month’s 
sawing  constituting  no  defence,  and  also  as  to  the  rule  for 
measuring  the  damages  under  the  circumstances.  He  cited 
Grafton  v.  Eastern  Counties  Railway  Co.,  8 Ex.  699;  14 
Q.  B.  728;  Johnassohn  v.  Great  Northern  Railway  Co.,  10 
Ex.  434;  Feehan  v.  Hallinan,  13  E.  C.  R.  410;  Battishill 
v.  Reed,  18  C.  B.  696  ; Yates  v.  Dunster,  11  Ex.  15;  Wood 
v.  Bell,  6 E.  & Bl.  355. 

Hedor  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  jury  were  bound  to  find  for  one  party  or  the  other  as 
to  the  truth  of  the  plea,  leaving  it  to  be  afterwards  discussed 
whether  it  formed  a legal  defence  or  not.  They  did  find  for 
the  plaintiff,  but  it  cannot  be  that  they  meant  by  that  to 
say  that  the  plea  was  not  proved,  for  it  certainly  was.  The 
plaintiff  did  not  pay  for  the  first  month’s  sawing  in  money, 
nor  did  he  give  a negotiable  note,  by  which  we  understand 
his  own  note,  made  so  as  to  be  negotiable,  not  the  note  of  any 
other  maker  that  he  might  choose,  making  himself  liable 
second irily  as  endorser;  and  the  note  of  Paxton,  which  he 
did  offer,  he  took  back  again,  as  it  was  objected  to,  and  the 
defendant  seems  to  have  got  nothing. 

O <T> 

We  apprehend  the  jury  found  for  th6  plaintiff*,  not  because 
the  defendant’s  plea  was  not  proved,  but  because  they  thought 
that  it  constituted  no  defence.  That  was  not  the  subject  for 
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consideration  at  nisi  prius.  The  jury  should  have  found 
the  fact  according  to  the  evidence,  which  was  uncontradicted, 
and  the  question  whether  the  defendant  was  to  go  on  sawing 
the  500,000  feet  of  lumber  to  the  end  of  the  time,  though 
what  he  did  do  was  not  paid  for  at  the  end  of  the  month,  as 
it  ought  to  have  been,  was  a question  that  might  have  been 
raised  afterwards,  and  should  more  properly  have  been  raised 
before  by  demurrer  to  the  plea.  At  the  trial  the  jury  should 
have  found  whether  the  plaintiff  or  defendant  was  entitled  to 
a verdict  on  the  issue. 

So  we  think  there  should  he  a new  trial  without  costs.  If 
that  were  now  the  question,  I think  the  plea  a good  one,  but 
see  the  authorities  cited. 

As  to  the  measure  of  damages,  it  should  be,  we  think,  such 
as  the  jury  found  the  plaintiff  really  had  sustained,  which  it 
would  not  be  easy  to  estimate.  The  logs  were  still  the 
plaintiff’s ; he  had  the  trouble  of  drawing  them  in  vain,  and 
would  have  to  take  them  back,  and  to  some  other  mill,  and 
the  logs  might  suffer  in  value  from  delay. 

Rule  absolute  ( a ). 


Nowlan  v.  Spawn  et  al. 

Promissory  note— Action  against  maker  and  indorsers — Set  off— 3 Vic.  ch.  8 . 

Held , that  in  this  action,  against  maker  and  indorsers  of  a promissory  note, 
upon  a plea  of  set-off  by  two  of  the  indorsers,  the  jury,  under  the  evi- 
dence set  out  below,  could  do  no  more  than  give  them  a verdict,  and 
could  not  find  in  their  favour  for  any  sum  beyond  the  amount  of  the  note. 

This  action  was  upon  a promissory  note,  dated  25th  of 
November,  1854,  for  £560,  payable  one  year  after  date, 
made  by  the  defendant  Philip  Spawn,  payable  te  Peter  B. 
Spohn  or  order,  indorsed  by  him  to  the  defendants  Spohn 
and  Start,  and  by  them  indorsed,  under  the  film  of  Spohn 
and  Start,  to  the  Moores,  who  indorsed  under  the  firm  of 
E.  & J.  F.  Moore  to  the  other  defendants,  who  under  the 
firm  of  Burton  and  Sadleir  indorsed  to  the  plaintiff. 

The  pleas  were  as  follows : 

Philip  Spawn  pleaded  one  plea,  stating  that  the  note 


(a).  See  Murphy  v.  Scarth,  ante,  page  48. 
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was  made  by  him  for  the  accommodation  of  the  defendants 
Spohn  and  Start,  and  without  any  consideration,  and  the 
plaintiff  when  he  received  it  was  aware  and  had  full  know- 
ledge of  the  fact,  and  after  the  note  became  due,  and  before 
the  suit  commenced,  it  was  agreed  between  the  plaintiff  and 
Spohn  and  Start,  without  defendants’  consent,  that  the 
plaintiff  should  give  time  for  the  payment  of  the  note  from 
month  to  month  for  the  period  of  a year,  so  long  as  Spohn 
and  Start  should  pay  interest  at  the  rate  of  2|-  per  cent 
per  month,  and  in  pursuance  of  the  agreement  they  did 
pay  the  plaintiff  interest  after  that  rate  for  six  months,  with- 
out the  defendants’  consent. 

Spohn  and  Start  pleaded  three  pleas — 1st.  That  they  had 
paid  the  note.  2nd.  As  to  <£137  10s.,  &c.,  parcel,  that  they 
delivered  a note  of  other  parties  to  the  plaintiff  in  satisfac- 
tion of  the  £137  10s.  3dly.  A set-off  against  the  plaintiff. 

E.  & J.  F.  Moore  pleaded  one  plea,  stating  the  same  agree- 
ment set  up  by  Philip  Spawn,  that  the  plaintiff  gave  time 
for  payment  for  a year,  in  consideration  of  Spohn  and 
Start  paying  2J  per  cent,  per  month,  without  the  consent  of 
the  Moores. 

Burton  and  Sadleir  pleaded  four  pleas,  namely — 1st.  That 
Burton  did  not  indorse.  2nd.  By  both,  setting  up  the  same 
agreement  before  spoken  of,  to  pay  2J  per  cent.,  and  that 
time  should  be  given.  3.  By  both,  that  after  the  note  be- 
came due,  and  whilst  the  plaintiff  was  the  holder,  Spohn 
and  Start  paid  the  plaintiff  on  account  of  the  note  £163, 
parcel,  and  as  to  £288  18s.,  further  parcel,  the  plaintiff  be- 
came the  purchaser  from  Spohn  and  Start  of  certain  lots  of 
land,  and  it  was  agreed  that  the  amount  due  on  the  note 
should  be  applied  towards  the  purchase  money,  and  the  same 
was  accordingly  so  applied,  and  credit  given  to  the  plaintiff 
for  the  purchase  money,  £288  18s.,  and  that  the  note  was 
discharged  to  the  extent  of  these  two  sums,  viz.,  £451  18s. 
4.  That  Spohn  and  Start  had  paid  the  note. 

The  plaintiff  took  issue  on  all  the  pleas. 

At  the  trial,  at  the  last  assizes  held  in  Toronto,  before 
Burns , J.,  the  note,  on  being  produced,  was  admitted,  and  the 
interest  thereon  making  the  whole  £632  16s.  The  defendant 
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then  went  into  evidence'  and  on  the  part  of  Spohn  and  Start 
hills  of  costs,  which  had  been  taxed,  and  which  were  for  pro- 
fessional business  transacted  by  them  for  the  plaintiff,  were 
proved,  amounting  to  £105  9s.  9d.,  a conveyancing  bill  of 
£31  11s.  5d.,  the  note  spoken  of  in  their  plea,  of  £137  10s., 
also  the  price  to  be  paid  on  the  lots,  with  the  interest,  £284 
15s.,  and,  besides  these,  various  sums  of  money,  in  all 
amounting  to  the  sum  of  £859  8s.  2d.  The  account  stand- 
ing this  way  left  a balance  in  favour  of  the  defendants  Spohn 
and  Start  of  £226  12s.  2d.,  for  which  a verdict  was  rendered 
in  their  favour  on  the  plea  of  set-off,  and  a verdict  in  favour 
of  all  the  other  defendants. 

Ercles , Q.C.,  obtained  a rule  nisi  to  set  aside  the  verdict 
on  affidavits.  The  plaintiff’s  affidavit  stated  that  he  was 
absent  at  the  time  of  the  trial,  and  only  arrived  in  court 
shoitly  after  the  trial  was  over:  that  his  counsel  was  not 
properly  instructed  how  to  meet  the  demand  made  under 
the  set-off:  that  as  to  the  demand  made  for  moneys  paid  to 
him,  the  same  were  not  paid  on  account  of  the  note  in  ques- 
tion, but  to  meet  the  amount  of  loans  made  by  him  to  the 
defendants  Spohn  and  Start ; and  he  annexed  various  checks 
to  shew  this  to  be  so.  The  plain tift  further  stated  that  at 
the  time  of  the  commencement  of  this  suit  Spohn  and  Start 
were  indebted  to  him  in  the  sum  of  £120,  and  upwards,  upon 
an  open  account  with  him  in  the  way  of  his  business,  inde- 
pendent of  the  note  : that  as  to  the  claim  made  for  the  price 
of  the  lots,  he  could  not  obtain  a good  title  to  them  : and  as 
to  the  note  pleaded  in  satisfaction  of  the  sum  of  £137  10s.,  it 
was  understood  that  the  plaintiff  should  credit  it  when  col- 
lected, but  not  until  then.  The  plaintiff  denied  that  he  ever 
agreed  to  give  time  for  payment,  as  pleaded  in  the  different 
pleas  of  the  defendants. 

M.  ( \ Can>cr<>v  shewrnd  cause,  on  affidavits  answering  the 
plaintiff’s  affidavit. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff’s  affidavit,  as  to  the  wrong  done  to  him  by 
the  verdict,  is  positively  and  distinctly  denied  on  oath.  But 
on  a view  of  the  whole  case  we  grant  a new  trial  on  pay- 
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ment  of  costs,  for  the  verdict  is  clearly  such  as  could  not 
be  given  with  a due  regard  to  the  enactment  in  the  3 Vic., 
ch.  8,  sec.  3.  The  utmost  the  jury  could  do  legally  in  re- 
gard to  Spohn  and  Start,  was  to  give  them  simply  a verdict, 
not  for  any  sum  beyond  the  amount  of  tjie  note. 

If  the  plaintiff’s  case  had  been  diligently  attended  to, 
and  the  objection  taken,  there  would  have  been  no  necessity 
perhaps  for  a second  trial,  and  therefore  the  plaintiff  must 
pay  costs. 

Rule  absolute. 


The  Buffalo  and  Lake  Huron  Railway  Company  v 
Brooksbanks. 

Buffalo  B.  <£  G.  R.  W.  Go. — Sale  to  plaintiffs — 19  Vic.,  ch.  21 — Claim  under 
Division  Court  executions. 

On  the  18th  of  March,  1855,  the  Buffalo,  Brantford  and  Goderich  Railway 
Co.  mortgaged  the  goods  m question  to  Her  Majesty,  to  secure  £15,000  ; 
and  on  the  17th  of  April,  1855,  they  executed  a second  mortgage  of  the 
same  property  to  other  parties.  These  mortgages  were  duly  filed.  On 
the  20th  of  February,  1856,  an  execution  was  issued  at  the  suit  of  Her 
Majesty  for  the  same  debt,  on  which  the  property  was  seized,  and  after- 
wards other  executions  came.  The  sheriff  put  defendant,  who  was  a 
bailiff  of  a division  court,  in  possession  on  the  29th  of  April,  1856,  to 
hold,  first,  on  account  of  the  sheriff,  and  next  on  account  of  several  execu- 
tions which  defendant  had  in  his  hands  from  division  courts.  On  the  11th 
of  February,  1856,  the  Buffalo,  Brantford  and  Goderich  Railway  Co.  sold 
out  to  the  Buffalo  and  Lake  Huron  Railway  Co.,  which  was  confirmed  by 
the  19  Vic.,  ch.  21  ; and  that  company  having  arranged  the -executions, 
the  sheriff  afterwards  delivered  possession  to  their  agent  of  the  property 
at  Brantford,  in  the  name  of  the  whole.  Defendant  however  claimed  to 
hold,  notwithstanding,  under  the  division  court  executions.  These  exe- 
cutions were  all  subseqeunt  to  the  sale  made  on  the  11th  of  February, 
1856,  and  had  expired  before  the  sheriff  gave  up  possession.  The  plain- 
tiffs (the  Buffalo  and  Lake  Huron  Railway  Company)  having  replevied 
from  defendant — 

Held,  that  they  were  entitled  to  recover. 

Replevin,  for  a quantity  of  r.ailway  iron,  cars,  &e. 

Pleas. — 1.  That  the  goods  were,  at  the  time  when,  &c.,  the 
property  of  the  Buffalo,  Brantford  and  Goderich  Railway 
Company,  and  not  the  plaintiffs’.  2.  A justification  : that 
defendant  was  a bailiff  of  the  second  division  court  of  the 
county  of  Brant  : that  one  Lynch  sued  the  Buffalo,  Brant- 
ford and  Goderich  Railway  Company  in  the  second  division 
court,  and  on  the  25th  of  April,  1855,  recovered  judgment, 
and  on  the  19th  of  April,  1856,  sued  out  an  execution, 
directed  to  the  defendant  as  bailiff’,  and  the  defendant,  in 
obedience  to  the  warrant  of  execution,  seized  and  took  the 
43  xvi,  u.C.  Q.B. 
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goods ; and  the  plaintiffs  claimed  title . by  a conveyance, 
made  to  them  by  the  Buffalo,  Brantford  and  Goderich  Rail- 
way Company  after  the  seizure.  3.  A justification,  under  a 
similar  judgment,  obtained  by  one  Knightly,  on  the  28th  of 
February,  1855,  and*a  warrant  of  execution  sued  out  on  the 
2nd  of  April,  1856,  and  placed  in  defendant’s  hands.  4. 
Justification,  under  a judgment  obtained  by  one  Stanley  on 
the30th  of  May,  1855,  and  a warrantof  execution  sued  out  on 
the  19th  of  April,  1856,  and  placed  in  the  defendant’s  hands. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Brantford,  the  plaintiff  made  title  under  the  indenture  dated 
11th  of  February,  1856,  between  the  Buffalo,  Brantford  and 
Goderich  Railway  Company,  and  Robert  Hilaro  Barlow,  set 
forth  in  the  statute  19  Vic.,  ch.  21,  and  upon  the  effect  of 
the  statute,  and  delivery  to  them  of  the  goods  under  the 
following  circumstances. 

On  the  10th  of  March,  1855,  by  an  indenture  between  the 
Buffalo,  Brantford  and  Goderich  Railway  Company  of  the  one 
part,  and  Her  Majesty,  of  the  other  part,  the  property  in  ques- 
tion, with  other  property,  was  transferred  to  Her  Majesty,  to 
secure  the  payment  of  £15,000,  to  be  made' in  March,  1856. 
This  mortgage  was  filed  in  the  office  of  the  clerk  of  the  county 
court  on  the  12th  of  March,  1855,  and  was  renewed  on  the 
7th  of  March,  1856.  By  another  indenture,  dated  the  17th 
of  April,  1855,  and  made  between  the  Buffalo,  Brantford 
and  Goderich  Railway  Company,  of  the  one  part,  and  James 
Kerby,  David  Christie,  and  Myron  P.  Bush,  of  the  other 
part,  the  same  property  was  again  mortgaged  to  the  three 
persons  named.  This  last  mortgage  was  made  for  the  pur- 
pose of  securing  the  corporation  of  the  town  of  Brantford 
in  a loan  of  debentures  to  the  railway,  and  it  was  filed  in 
the  office  of  the  clerk  of  the  county  court  on  the  16th  of 
April,  1855,  and  renewed  on  the  15th  of  April,  1856.  The 
sheriff  of  the  county  of  Brant  proved  that  an  execution,  at 
the  suit  of  Her  Majesty,  against  the  Buffalo,  Brantford  and 
Goderich  Railway  Company,  came  into  his  hands  on  the 
20th  of  February,  1856,  upon  which  he  seized  the  property 
in  question,  with  other  property,  and  made  an  inventory  of 
the  same.  He  stated  that  from  the  20th  of  February 
down  to  May,  many  writs  of  execution  came  into  his  hands 
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against  the  railway  company  ; and  though  he  seized  all  the 
property,  yet  he  never  supposed  he  could  make  any  thing 
like  the  amount  of  the  moneys  required  by  the  writs  of  exe- 
cution by  sale  of  the  property,  if  he  could  sell  it.  The 
execution  at  the  suit  of  Her  Majesty  was  for  the  same  debt 
mentioned  in  the  mortgage.  The  sheriff  put  the  defendant 
in  possession  of  the  property  at  the  Paris  station,  which  was 
the  property  in  question  in  this  cause,  on  the  29th  of  April, 
1856,  and  he  said  he  did  so,  because  he  knew  that  he  was 
a bailiff  of  the  division  court,  and  would  look  well  after  the 
property ; and  he  was  informed  at  the  time  that  the  defen- 
dant had  various  warrants  of  execution  then  in  his  hands 
against  the  railway  company  from  the  division  court,  and  he 
placed  the  defendant  in  possession  to  hold  the  property,  in 
the  first  place  on  account  of  the  sheriff,  and  after  that  on 
account  of  any  claim  he,  the  defendant,  could  or  might  set 
up  to  the  property  on  the  warrants  of  execution  in  his  hands. 
Things  remained  in  this  state  until  the  28th  of  June,  1856. 
The  present  plaintiffs  having  obtained  their  charter  on  the 
16th  of  May,  1856,  and  having  agreed  to  make  arrange- 
ments to  satisfy  the  different  demands  against  the  property, 
the  sheriff,  being  satisfied  that  the  debts  would  be  settled, 
delivered  up  the  whole  of  the  property  to  the  president  of  the 
old  railway  company,  and  it  was  by  him  at  once  delivered  to 
the  plaintiff s,  through  their  agent,  Captain  Barlow.  The 
president  of  the  Buffalo,  Brantford  and  Goderich  Railway 
Company  was  present,  and  in  the  presence  of  the  sheriff 
delivered  the  property  to  the  present  plaintiffs.  The  sheriff 
stated  that  when  this  was  done  he  had  forgotten  the  circum- 
stance of  having  placed  the  defendant  in  charge  of  the  pro- 
perty at  the  Paris  station  in  the  manner  mentioned.  The 
delivery  by  him  to  the  plaintiffs  took  place  at  Brantford, 
where  the  sheriff  gave  up  the  property  in  charge  there,  in 
the  name  of  the  whole  property  along  the  whole  line  of  rail- 
way; and  he  said  that,  if  he  had  remembered  the  matter 
respecting  the  defendant  at  the  time,  he  would  have  informed 
the  parties  how  it  was.  On  this  delivery  by  the  sheriff,  Mr. 
Barlow'  as  the  agent  of  the  plaintiffs,  put  the  plaintiffs’ 
workmen  in  charge  of  all  the  property  on  the  30th  of  June, 
1856.  It  was  after  this  that  the  defendant  took  the  pro- 
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perty,  asserting  that  he  had  a claim  to  it  by  virtue  of  and 
under  the  warrants  of  execution  in  his  hands  at  the  time  the 
sheriff  placed  him  in  charge  of  the  property  : namely,  on  the 
29th  of  April,  1856  : and  the  plaintiffs,  to  get  it  again  into 
their  possession,  sued  out  a writ  of  replevin  on‘  the  26th  of 
July,  1856.  Mr.  Barlow  proved  that  it  was  arranged  on  the 
part  of  the  plaintiffs,  before  the  28th  of  June,  1856,  in  what 
manner  the  mortgage  to  the  trustees  of  the  town  of  Brant- 
ford should  be  settled,  though  it  was  not  fully  completed  until 
after  that  day.  The  money  to  satisfy  the  amount  due  to  Her 
Majesty  was  paid  on  the  16th  of  July,  1856.  Both  of  these 
mortgages  were  satisfied  out  of  the  purchase  money,  which 
the  plaintiff’s  were  to  pay  for  the  purchase  of  the  road  and 
the  stock,  &c.,  mentioned  in  the  mortgages ; and  Mr.  Barlow 
stated  that  at  the  time  he  so  received  possession  of  the  pro- 
perty, on  the  28th  of  June,  1856,  the  plaintiffs  had  never 
heard  of  and  had  no  reason  to  believe  that  any  such  warrants 
of  execution  were  in  existence  as  claimed  by  the  defendant. 
The  plaintiff  satisfied  the  sheriff  in  respect  of  all  the  execu- 
tions in  his  hands,  which  amounted  to  nearly  £40,000,  and  the 
property  in  his  county  belonging  to  the  old  railway  company, 
the  sheriff  said  might  have  been  worth  more  than  that  sum, 
but  did  not  suppose  it  could  ever  have  realized  the  amount. 

A verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  upon  the  foregoing  facts. 

M.  G.  Cameron  for  the  plaintiffs. 

O'Reilly,  Q.G.,  for  defendant. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  from  the  facts  admitted,  and  in  evidence,  that 
the  personal  property,  for  which  this  action  is  brought,  had 
been  mortgaged  in  1845  to  Her  Majesty,  and  to  Kirby  and 
others,  as  trustees,  long  before  any  of  the  division  court  exe- 
cutions were  taken  out,  which  are  mentioned  in  the  pleas. 
These  two  mortgages  were  for  large  sums,  and  according  to 
the  sheriff’s  testimony  the  property  assigned  by  them  would 
not  have  produced,  upon  any  sale  of  them  that  could  have  been 
made,  sufficient  to  extinguish  the  mortgage  debts.  However 
that  may  be,  the  mortgage  vested  the  legal  property  in  the 
mortgagees,  and  it  continued  theirs  until  after  the  satisfaction 
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of  their  debt  through  the  arrangement  that  had  been  made 
between  the  old  and  new  railway  company.  The  division 
oourt  judgments  and  executions  against  the  Buffalo  and 
Lake  Huron  Railway  Company  would  in  themselves  have 
been  no  lien  upon  the  property,  if  it  had  at  the  time  belonged 
to  the  Buffalo  and  Goderich  Railway  Company.  Then  what 
was  the  position  of  things  on  the  28th  of  June,  1856,  when 
the  sheriff  withdrew  from  possession,  and  delivered  over  the 
goods  to  the  Buffalo  and  Lake  Huron  Railway  Company,  up 
to  which  time  the  division  court  bailiff  could  not  have  seized 
them  in  execution,  first,  because  they  were  the  property  of 
the  mortgagees,  and,  secondly,  because  they  were  in  the 
custody  of  the  law,  having  been  seized  by  the  sheriff  by 
process  from  a superior  court  against  the  Buffalo,  Brantford 
and  Goderich  Railway  Company  ? The  money  which  dis- 
charged the  mortgages,  and  paid  off  the  executions  from  the 
superior  court,  had  not  yet  been  paid ; but  the  sheriff  relin- 
quished the  possession,  and  gave  up  the  goods  to  the  new 
company,  on  being  satisfied  that  they  had  acquired  by  pur- 
chase the  interest  of  the  old  company  in  them,  and  that  the 
money  under  that  arrangement  would  be  punctually  paid. 
Then  it  seems  that  this  arrangement,  all  made  and  carried 
out  under  sanction  of  the  act  of  parliament,  made  the  new 
company  the  owners  of  the  goods,  for  the  same  arrangement 
that  provided  for  the  assumption  by  the  new  company  of  their 
debts,  made  them  the  owners  of  the  property  in  question. 

In  the  case  of  The  Buffalo  and  Lake  Huron  Railway 
Company  v.  Gordon,  which  was  before  us  this  term,  there 
was  alien  for  freight  upon  the  iron  that  was  the  subject  of 
that  suit,  which  had  been  attached  while  the  Buffalo,  Brant- 
ford and  Goderich  Railway  Company  were  the  undoubted 
owners  of  the  property,  and  we  held  that  the  ship-owners 
had  not  lost  their  lien,  by  reason  of  the  subsequent  transfer 
of  the  property  to  the  new  company,  which  had  been  sanc- 
tioned by  the  legislature.  The  difference  between  that  case 
and  the  present  is,  that  here  the  executions  of  the  plaintiffs 
in  the  division  court  had  not  attached  while  the  troods  were 
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the  property  of  the  defendants  in  those  writs,  and  there  was 
nothing  therefore  which  could  entitle  them  to  seize  the  goods 
after  they  had  been  transferred  to  the  new  company. 

The  agreement  made  with  Mr.  Barlow,  on  the  11th  of 
February,  1856,  preceded  by  some  time  the  issuing  of  those 
executions,  and  the  statute  in  which  it  is  recited  and  con- 
firmed (19  Vie.,  ch.  21,  sec.  18)  makes  the  line  of  railway, 
and  the  personal  property  belonging  to  it,  including  that  in 
question,  the  property  of  the  new  company,  recognizing  such 
liens  as  might  have  been  created  by  judgments  registered 
before  the  passing  of  that  act. 

It  is  a further  difficulty,  too,  in  the  way  of  the  defendant 
in  this  case,  that  before  the  sheriff  had  ceased  to  hold  the 
goods  which  he  had  seized,  whether  properly  or  not,  under 
writs  of  execution  from  the  superior  courts,  the  division  court 
writs  had  ceased  to  be  current,  for  the  thirty  days  had  ex- 
pired ; and  we  see  no  right  the  bailiff  could,  at  any  rate, 
have  had  at  that  time  to  seize  an  equity  of  redemption  in 
goods,  which,  till  the  mortgages  had  been  satisfied,  was  all 
the  interest  the  old  company  held. 

Judgment  for  plaintiffs. 


Brown  v.  Gordon. 

Suit  by  Coroner  on  note  seized  under  execution — Pleading — 20  Vic. , ch.  57, 

sec.  22. 

The  plaintiff,  as  coroner,  sued  upon  a note  made  by  defendant,  payable  to 
B.  or  order,  alleging  that  while  it  remained  unpaid,  one  M.  recovered  a 
judgment  against  B. , O.  and  D.,  and  issued  a Ji.  fa.  directed  to  the 
plaintiff,  under  which  he  seized  the  note. 

Defendant  pleaded,  that  after  the  making  of  the  note,  and  before  this  suit, 
B.  being  the  owner  and  holder  of  said  note  delivered  it  to  C.  to  receive 
the  amount  thereof,  and  pay  with  it  a demand  made  by  the  owners  of  a 
certain  vessel  against  B.  & Co.,  and  hand  over  the  residue  to  the  Com- 
mercial Bank.  And  further,  that  in  the  suit  in  which  said  judgment  was 
recovered,  an  order  was  made  for  defendants  to  appear  and  be  examined 
before  the  judge  of  the  county  court  as  to  the  debts  due  them,  &c. , and 
the  said  note  was  then  filed  in  the  Court  of  Common  Pleas  : that  the 
plaintiff  and  M.  had  notice  of  the  premises,  and  said  note  was  taken  out 
of  the  said  court  by  the  fraud  of  the  plaintiff,  and  others,  in  collusion 
with  him,  and  the  plaintiff,  at  the  commencement  of  this  suit,  was  the 
holder  of  said  note  by  fraud. 

Held,  on  demurrer  to  the  plea,  declaration  good,  for  it  must  be  assiimed 
that  the  writ  was  properly  directed  to  the  coroner,  as  it  might  be  under 
20  Vic.,  ch.  57,  sec  22. 

Plea  bad,  as  shewing  no  defence. 

The  plaintiff,  describing  himself  as  coroner  of  the  county 
of  Hastings,  declared  that  the  defendant,  on  the  3rd  of 
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May,  1855,  his  promissory  note  now  overdue,  promised 
to  pay  one  Henry  Bull,  or  order,  on  the  3rd  of  November, 
1856,  £390 : that  the  <said  note  was  duly  presented  for 
payment,  and  was  dishonoured : that  afterwards,  and  while 
the  said  notes  were  due  and  unpaid,  one  J.  W.  D.  Moodie 
recovered  judgment  in  the  Common  Pleas  at  Toronto  against 
the  said  Henry  Bull,  Maurice  Cuvillier,  and  Francis  Maca- 
nany,  for  a certain  debt  of  £1,500,  and  £557  14s.  lOd. 
damages  and  costs.  That  said  judgment  being  in  force  and 
said  debt  and  damages  unpaid,  the  said  Moodie,  to  obtain 
satisfaction  thereof,  sued  out  a ji.  f a directed  to  the  coro- 
ner of  the  County  of  Hastings,  which  was  delivered  to  the 
plaintiff,  as  such  coroner  of  said  county,  to  be  executed, 
by  virtue  of  which  writ,  and  the  statute  in  that  behalf,  the 
plaintiff,  as  such,  coroner,  seized  and  levied  upon  the  note  so 
made  by  the  defendant,  belonging  at  the  time  of  said  seizure 
to  the  said  defendants  in  said  judgment,  or  some  or  one 
of  them,  of  all  which  defendant  had  due  notice : that 
said  debt  and  damages  were  still  unpaid,  yet  defendant  had 
not  paid  the  said  note.  And  the  plaintiff,  by  virtue  of  the 
statute  in  that  behalf,  claimed  damages  to  £500. 

Second  Plea. — That  after  the  making  of  said  note,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
said  Bull  then  being  the  owner  and  holder  of  said  note, 
delivered  the  same  to  said  Cuvillier  for  certain  purposes : 
namely,  to  receive  the  amount  of  said  note  from  defendant, 
and  apply  the  said  moneys  so  received  to  the  payment  of  a 
certain  demand  made  by  the  owners  of  a certain  steamer 
called  Saint  Helen , against  certain  persons  trading  under 
the  name,  style  and  firm  of  “ Henry  Bull  & Co.,”  and 
to  pay  over  what  might  be  the  residue  of  the  said  moneys  to 
the  Commercial  Bank  of  Canada,  at  that  time  known  as  the 
Commercial  Bank  of  the  Midland  ^District.  That  in  the 
said  cause  in  the  declaration  mentioned,  in  which  the  said 
Moodie  recovered  against  the  said  Bull,  Cuvillier  and 
Macanany,  the  debt  and  damages  in  the  said  declaration 
mentioned,  a certain  order  was  made  by  the  then  judge  of 
one  of  her  Majesty’s  superior  courts  of  common  law  in 
Upper  Canada,  commanding  the  said  Bull,  Cuvillier  and 
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Macanany,  to  appear  and  be  before  William  Smart,  Esq., 
judge  of  the  county  court  of  the  county  of  Hastings,  and 
submit  to  be  examined  viva  voce  on  oath  as  to  the  debts  due 
and  owing  to  them,  and  each  of  them,  and  to  produce  to  the 
said  William  Smart  all  books  of  account,  papers,  writings, 
and  evidences  of  debt  relating  to  such  debts ; and  that 
on  the  said  day,  as  commanded  in  the  said  order, 
the  said  Cuvillier  did  appear,  and  did  produce  the  said 
note  to  the  said  judge,  and  that  the  said  note  was  then 
deposited  in  her  Majesty’s  Court  of  Common  Pleas  aforesaid, 
and  filed  on  record  by  the  deputy  clerk  of  the  Crown  and 
pleas  in  and  for  the  County  of  Hastings.  And  the  defend- 
ant avers  that  the  plaintiff  had  notice  of  the  premises,  and 
the  said  Moodie  had  also  notice  of  the  premises,  and  that 
the  said  note  was  taken,  seized,  and  obtained  out  of  the 
possession  of  the  Court  of  Common  Pleas  and  the  said 
deputy  clerk  of  the  Crown  and  pleas,  by  the  plaintiff,  which 
is  the  seizure  in  the  declaration  mentioned ; and  that  the 
taking,  seizing,  and  obtaining,  by  the  plaintiff,  of  the  said 
note,  out  of  the  possession  of  the  said  deputy  clerk  of  the 
Crown  and  pleas  in  and  for  the  county  of  Hastings,  and 
out  of  said  Court  of  Common  Pleas,  was  procured  and 
caused  by  him,  and  others  in  collusion  with  him,  by  fraud 
and  covin  ; and  the  plaintiff  was,  at  the  time  of  the  com- 
mencement of  this  suit,  the  holder  of  the  said  note  by  fraud 
and  covin,  as  aforesaid. 

The  plaintiff  demurred,  on  the  grounds,  that  the  plea  con- 
tains no  answer  to  the  declaration ; that  it  admits  the  facts 
set  out  in  the  declaration,  and  shews  no  ground  of  defence 
to  the  action.  That  fraud  cannot  be  set  up  in  this 
action  as  between  the  parties  thereto.  That  the  plaintiff 
cannot  be  defeated  by  defendant’s  plea  in  this  action, 
so  long  as  it  is  admitted  he  held  the  said  note  under 
seizure,  as  stated  in  the  declaration,  and  that  defendant 
owes  the  money  according  to  the  tenor  of  the  note.  That 
the  plea  can  only  be  a def  ence  as  to  part,  whereas  it  goes 
to  the  whole. 

Defendant  joined  in  demurrer,  and  excepted  to  the 
declaration.  1st — That  it  does  not  appear  by  the  said 
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declaration,  that  the  said  Henry  Bull  ever  endorsed  the 
said  note  to  the  plaintiff.  2.  That  the  plaintiff  in  the 
declaration  had  no  right  to  seize  the  promissory  note  in  the 
declaration  mentioned,  and  by  the  seizure  acquired  no  such 
right  or  property  in  the  said  note,  or  the  proceeds  thereof, 
as  to  enable  him  to  maintain  this  action.  3.  That  a writ 
of  fi.  fa.  directed  to  a coroner  does  not  authorise  him  to 
seize  a promissory  note  thereunder,  when  the  sheriff  of  the 
county  of  which  he  is  coroner  is  not  a party  to  the  suit. 
4.  That  under  any  writ  of  Ji.  fa.  or  execution,  a coroner 
has  no  right  to  seize  a promissory  note.  5.  That  it  does  not 
appear  by  the  said  declaration  that  there  was  any  legal  or 
valid  ground  for  directing  the  writ  to  the  coroner  of  the 
county  of  Hastings,  instead  of  the  sheriff  of  said  county. 
6.  That  it  does  not  appear  by  the  said  declaration  that  any  of 
the  parties  to  the  judgment  mentioned  therein  was  the  sheriff. 

Bell , for  the  demurrer. 

Hector  Cameron,  contra,  cited  Letsom  v.  Bickley,  5 M. 
& S.  144  ; Bastard  v.  Gutch,  1 Har.  & Wool.  321. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  exceptions  to  the  declaration,  the  defendant’s 
counsel  confined  himself  on  the  argument  to  those  which 
deny  the  sufficiency  of  the  declaration,  on  account  of  its  not 
shewing  how  it  was  that  the  execution  in  the  case  of  Moodie 
v.  Bull  et  al.  came  to  be  directed  to  the  coroner. 

We  think  we  must  assume,  in  this  action  at  least,  that 
that  execution  was  a valid  process,  and  regularly  issued, 
there  being  nothing  that  makes  it  certainly  void  upon  the 
face  of  it. 

As  such  a writ  can,  we  know,  under  certain  circumstances, 
be  properly  directed  to  a coroner,  we  must  assume  that  those 
circumstances  existed  here.  And,  besides,  the  defendant 
has  pleaded  over,  setting  up  as  his  defence,  not  that  the 
plaintiff* in  this  suit  had  not  authority  to  act  upon  the  writ 
directed  to  him,  but  that  the  note  had  been  disposed  of  by 
Bull,  the  payee — that  he  had  no  longer  a seizable  interest 
in  it ; and  further,  that  the  plaintiff  got  the  note  into  his 
possession  fraudulently,  and  by  collusion. 

22 
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Our  late  statute  20  Vic.,  ch.  57,  sec.  22,  which  subjects 
promissory  notes  to  be  seized  under  execution,  gives  the 
power  to  seize  them  to  the  sheriff  “ or  other  officer  having  the 
execution  of  the  writf  and  further  allows  the  amount  secured 
by  the  note  to  be  recovered  in  an  action  brought  in  the  name 
of  such  sheriff  or  other  officer,  so  that  there  is  no  difficulty 
in  assuming  that  this  writ  may  have  been  properly  directed 
to  the  coroner ; and  we  are  bound  to  do  so  till  the  contrary 
is  shewn,  for  the  presumption  is,  that  what  was  done  in 
that  respect  in  the  Court  of  Common  Pleas  was  properly 
done.  The  case  cited  of  Bastard  v.  Gutch  (1  Har.  & Wool. 
321),  is  an  authority  against  this  objection. 

Thei!  we  have  to  look  at  the  plea,  which  is  demurred  to. 

It  sets  up  a double  defence  : 1st — That  the  note,  when 
seized,  was  not  the  property  of  the  execution  debtor  Bull. 

And,  2ndly — That  the  coroner  got  it  into  his  possession 
by  fraud  and  covin. 

As  to  the  first,  it  is  not  shewn,  by  what  is  stated  in  the 
plea,  that  any  other  party  had  acquired  a legal  title  to 
the  note.  Bull  had  not  indorsed  it,  so  far  as  appears,  and 
it  is  not  stated  in  the  plea  that  it  had  in  any  way  been 
appropriated  by  Bull,  either  to  the  owner  of  the  steamboat 
Saint  Helen , or  to  the  Commercial  Bank.  For  all  that 
appears,  no  one  was  in  a situation  to  contest  his  ownership 
of  the  note,  but  he  had  merely  given  a direction  to  his  co- 
defendant respecting  it,  which,  for  all  that  appears,  he  could 
have  recalled  at  any  time. 

And  as  to  the  other  defence  pleaded,  it  is  no  defence  to 
be  set  up  by  the  maker  of  the  note,  if  it  could  in  any  shape 
be  set  up  by  Bull,  and  if  the  fact''  as  set  out  would  shew  the 
seizure  to  be  a void  act,  which  we  do  not  say  they  would, 
for  there  are  many  cases  in  which  person  and  property  are 
seized  under  process,  when  the  officer  has  not  effected  the 
purpose  of  the  writ  without  doing  what  was  irregular,  but 
still  the  execution  of  his  process  has  not  been  held  to  be 
thereby  frustrated. 


Judgment  for  plaintiff  on  demurrer. 
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McLean  v.  The  Town  Council  of  the  Town  of  Brant- 
ford. 

Corporation — Liability  for  work — Authority  of  Com?nittee — Countermand — 
Corporate , Seal — A ppeal. 

The  Municipal  Council  for  1856  passed  a resolution  that  certain  work 
should  be  done,  for  which  a verbal  tender  was  made  by  the  plaintiff,  to 
the  street  and  side-walk  Committee,  and  accepted  in  writing  by  a majo- 
rity of  the  Committee,  after  the  last  meeting  of  the  Council  in  1856, 
and  without  the  tender  having  been  submitted  to  the  Council,  or  any 
written  contract  executed.  In  April,  1857,  some  time  after  the  plaintiff 
had  commenced  the  work,  the  Council  passed  a resolution  notifying  him 
not  to  proceed,  but  he  went  on  notwithstanding,  and  completed  it,  and 
in  this  action  brought  for  the  price,  a verdict  was  taken  for  the  plaintiff, 
with  leave  reserved  to  enter  a verdict  for  defendants,  unless  the  whole 
amount  claimed  could  be  recovered. 

Held , affirming  the  judgment  of  the  court  below,  that  the  plaintiff  could  not 
recover. 

Held , also,  that  an  appeal  would  lie  from  the  decision  of  the  judge  below 
on  a verdict  so  taken. 

Appeal  from  the  county  court  of  the  county  of  Brant. 
The  facts  of  the  case  are  so  fully  stated  in  the  judgment 
of  the  learned  judge,  given  in  the  court  below,  that  it  is 
unnecessary  to  give  the  evidence  taken  there  at  length. 

Jones,  J. — The  declaration  in  this  cause  was  on  the  com- 
mon counts  for  work,  labour,  and  materials,  goods  sold, 
money  counts,  and  account  stated.  Plea,  never  indebted. 

The  plaintiff  claimed  £76  15s.  7d.,  for  the  materials  and 
work  in  the  construction  of  68J  rods  of  side-walk,  on  Col- 
borne-street,  in  the  town  of  Brantford,  at  $4J  per  rod. 

It  appeared  by  the  evidence,  that  the  Council  for  the  year 
1856,  shortly  before  their  time  of  office  expired,  passed  a 
resolution  that  the  side-walk  in  question  should  be  built,  not 
specifying,  however,  whether  the  work  should  be  done  by 
tender,  nor  directing  who  was  to  give  out  the  contract,  nor 
how  it  was  to  be  paid  for.  On  the  17th  of  December,  a 
verbal  tender  was  made  to  the  street  and  side- walk  Commit- 
tee, by  the  plaintiff,  to  do  the  work  and  furnish  the  mate- 
rials for  $4J  per  rod.  A written  acceptance  was  put  in  at 
the  same  date,  signed  by  a majority  of  the  Committee,  and 
accepting  the  plaintiff’s  tender  as  the  lowest. 

It  was  proved  that  the  tender  was  not  submitted  to  the 
Council,  And  that  the  acceptance  in  fact  was  signed  by  the 
Committee  after  the  Council  rose  on  the  evening  of  the  17th 
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of  December,  which  was  their  last  meeting  before  going  out 
of  office.  No  written  contract  was  executed  between  the 
parties,  and  no  order  under  defendant's  corporate  seal. 

The  plaintiff  did  nothing  towards  making  the  side- walk 
that  year,  but  on  the  10th  of  April,  1857,  he  ordered  the 
necessary  lumber  for  the  work,  two  loads  of  which  were 
delivered  before  the  17th  of  April.  On  the  17th  of  April, 
the  matter  having  been  brought  before  the  new  Council,  they 
passed  a resolution  notifying  the  plaintiff  not  to  proceed  with 
the  work.  The  plaintiff,  not  regarding  this  event,  went  on 
and  completed  the  side-walk.  Evidence  was  given  to  shew 
that  it  had  been  the  usual  practice,  when  the  Council  ordered 
a work  like  this  to  be  done,  for  the  street  and  side- walk 
Committee  to  give  out  the  contract  without  reference  to  the 
Council,  and  when  the  work  was  completed  the  Council  ac- 
cepted and  paid  for  the  same,  although  the  defendants  gave 
some  evidence  to  shew  that  this  practice  was  not  uniform, 
but  that  sometimes  the  Council  themselves  gave  out  the 
work. 

The  defendants  objected  that  this  Committee  had  no 
power  to  act  on  such  a resolution,  but  that  the  tender  should 
have  been  submitted  to  the  Council,  and  the  work  given  out 
by  them  ; and,  secondly,  that  waiving  the  first  objection,  the 
Council  were  not  liable,  as  they  had  notified  the  plaintiff  not 
to  proceed  with  the  work,  and  to  hold  them  Liable  would  be 
to  enforce  the  performance  of  an  executory  contract  against 
them  when  they  were  not  bound  by  their  corporate  seal.  It 
was  consented  at  the  trial  that  a verdict  should  be  entered 
for  the  plaintiff  for  £76  15s.  7d.,  the  amount  claimed,  subject 
to  be  moved  against  by  the  defendants,  the  plaintiff  agreeing  # 
that  in  case  his  verdict  could  not  stand  for  the  whole  amount 
the  court  should  have  power  to  set  it  aside,  and  enter  a 
verdict  for  the  defendants.  The  defendants  have  therefore 
moved  a rule  to  set  aside  this  verdict,  and  enter  a verdict 
for  them. 

I am  of  opinion  that  this  rule  must  be  made  absolute. 
As  regards  the  first  objection — that  the  Committee  had  no 
power  to  give  out  the  contract,  but  that  the  tender  should 
have  been  submitted  to  the  Council,  and  the  work  given  out 


M’LEAN  V.  TOWN  COUNCIL  OF  TOWN  OF  BRANTFORD.  349 

by  them — I think  it  very  questionable  if  this  Committee 
did  not  exceed  their  power  in  acting  as  they  did,  indepen- 
dent of  the  question  whether  they  should  not  have  laid  the 
tender  before  the  Council,  and  awaited  their  directions.  I 
think  the  circumstances  under  which  they  accep  ed  the  ten- 
der are  such  as  to  throw  great  suspicion  on  the  transaction, 
if  not  to  avoid  it  altogether.  This  acceptance,  it  was  shewn, 
was  signed  by  the  Committee  on  the  eve  of  the  Council 
going  out  of  office,  for  a work  which  would  devolve  on  their 
successors  to  carry  out,  and  was  in  fact  signed  after  the  last 
meeting  of  the  Council  for  that  year,  when  in  fact  the  body 
from  whom  the  Committee  derived  their  power  had  ceased 
to  act.  It  would,  I think,  be  going  a great  length  to  say 
that  the  future  Council  would  be  compelled  to  carry  out 
such  a transaction. 

But  it  is  upon  the  second  objection  that  I think  the  plain- 
tiff’s case  clearly  fails  : that  is,  that  the  defendants  are  not 
bound,  their  being  no  contract  under  their  corporate  seal. 
There  are  a great  many  cases  to  shew  that  where  work  is 
done  for  a corporation  within  the  legitimate  scope  of  their 
powers,  which  work  they  have  accepted  and  adopted,  they 
cannot,  when  sued  for  the  price,  object  that  no  order  was 
given  under  their  corporate  seal.  See  Beverley  v.  The  Lin- 
coln Gas  Company  (6  A.  & E.  829),  Fishmongers’  Company 
v.  Robertson  (6  Scott’s  N.  R.  56).  In  the  latter  ease  the 
law  on  this  point  is  very  fully  considered. 

This  principle  of  law  has  been  considered  well  settled,  and 
seems  to  be  founded  on  justice,  that  when  a corporation 
accepts  and  adopts  a work,  receiving  thereby  all  the  benefit 
from  it,  they  should  be  estopped  from  alleging  that  they  did 
not  order  it  to  be  done  in  such  a manner  as  to  make  them 
legally  liable.  There  are,  however,  some  late  cases  where 
the  courts  have  held  that  even  in  executed  contracts,  under 
certain  circumstances,  corporations  are  not  liable,  except 
when  bound  by  their  corporate  seal.  See  Regina  v.  Mayor 
of  Stamford  (6  Q.  B.  423),  Cope  v.  Thames  Haven  Dock 
and  Railway  Company  (18  L.  J.  345  Exch.),  Lamprell  v. 
Bellericay  Union  (3  Ex.  283),  Diggle  v.  London  and 
Blackwall  Railway  Company  (5  Ex.  442),  Homersham  v. 
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Wolverhampton  Water  Works  (6  Ex.  134),  Williams  v 
Chester  and  Holyhead  Kail  way  Company,  (15  Jur,  828). 
I do  not  think,  however,  that  these  cases  overrule  the  prin- 
ciple of  law  above  laid  down,  but  are  rather  exceptions  to 
the  general  rule. 

It  then  remains  to  be  considered : does  the  present  case 
fall  within  these  that  are  considered  as  executed  contracts  ? 
I think  clearly  not.  The  plaintiff,  at  the  very  inception  of 
the  work,  is  notified  by  the  defendants  not  to  proceed  with 
it.  Upon  what  principle,  then,  can  the  defendants  be 
bound  to  pay  for  work  which  the  plaintiff  goes  on  and  does 
despite  their  order  ? To  hold  them  liable  in  such  a case 
would  be  to  declare  that  a legal  binding  contract  existed,  a 
contract  on  which  the  plaintiff  would  be  entitled  to  recover 
damages  if  prevented  from  performing  it  by  the  defendants. 

The  case  of  Bartlett  v.  The  Municipality  of  Arnherstburg 
(14  U.  C.  K.  152),  seems  to  me  to  be  quite  in  point. 
There  the  plaintiff,  after  having,  by  the  order  of  the  Coun- 
cil, undertaken  to  build  a side  walk,  and  having  done  work 
on  it  to  the  amount  of  £26  15s.,  was  ordered  by  the  new 
council  to  desist  from  the  work.  He  did  so,  and  brought 
his  action  to  recover  for  the  amount  he  had  done,  and  also 
damages  for  not  being  allowed  to  complete  the  job.  The 
court  held  that  although  entitled  to  recover  the  former,  he 
could  not  claim  damages  for  not  being  allowed  to  complete 
it,  as  the  contract  was  not  under  defendants’  corporate  seal, 
and  that  the  plaintiff  acted  correctly  in  deflating  from  the 
work  on  being  so  notified.  In  the  present  case,  no  evidence 
was  given  to  shew  the  value  of  any  of  the  work  the  plaintiff 
performed  before  being  notified  not  to  proceed,  and  the 
plaintiff’s  counsel  at  the  trial  abandoned  any  such  claim, 
and  consented  that  if  the  court  should  be  of  opinion  that  the 
verdict  could  not  stand  for  the  whole  amount,  that  then  a 
verdict  should  be  entered  against  him.  The  rule  will  there- 
fore be  made  absolute  to  set  aside  the  verdict,  and  enter  a 
verdict  for  the  defendants. 

From  this  judgment  the  plaintiff  appealed. 

Burns , for  the  appeal. 

M.  C.  Cameron , contra,  objected  that  no  appeal  would 
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lie,  for  the  verdict  was  taken  subject  to  the  opinion  of  the 
judge,  and  the  statute  8 Vie.,  ch.  13,  sec.  57,  allows  an  ap- 
peal only  in  case  either  party  shall  be  dissatisfied  with  the 
decision  of  the  judge  “ upon  any  point  of  law  arising  upon 
the  pleadings,  or  with  the  charge  to  the  jury,  or  the  decision 
upon  any  motion  for  a nonsuit,  or  for  a new  trial,  or  in 
arrest  of  judgment.”  The  court,  however,  over-ruled  this 
objection,  and  the  case  was  then  argued  upon  the  merits. 

The  authorites  cited  are  referred  to  in  the  judgments. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  learned  judge  of  the  County  Court  of  Brant,  who 
tried  this  cause,  has  stated  the  points  in  issue  and  the  ground 
, of  his  judgment  very  carefully.  The  view  which  he  took 
of  the  case  is  quite  in  accordance  with  the  case  of  Bartlett 
v.  The  Municipality  of  Amherstburg,  decided  in  this  court 
(14  U.  C.  R.  152),  and  is  not  at  all  at  variance  with  any 
thing  determined  in  the  other  case  of  Fetterly  v.  The  Muni- 
cipality of  Russell  and  Cambridge,  referred  to  and  reported 
in  the  same  volume,  433. 

The  plaintiff  in  this  case  is  seeking  to  recover  from  the 
corporation  upon  an  implied  assumpsit  the  value  of  work 
done  not  merely  without  their  request,  either  formal  or 
otherwise,  but  directly  contrary  to  their  order.  That  the 
people  passing  through  the  streets  will  walk  upon  the  plank 
which  the  plaintiff*  chose  to  place  there  contrary  to  the  wish 
of  the  corporation,  rather  than  walk  in  the  road,  is  very 
natural,  but  there  was  nothing  in  the  evidence  which  it 
would  have  been  reasonable  to  put  tc  the  jury  as  an  adop- 
tion of  the  work  by  the  corporation. 

The  corporation  having  told  him  after  the  work  was  done 
that  they  would  not  pay  for  it,  would  not  of  itself  signify 
any  thing,  if  they  had  either  set  him  to  do  it,  or  has  allowed 
him  to  apply  his  labour  and  material  without  forbidding  or 
remonstrating;  but  the  evidence  shews  this  to  be  a case  of 
a very  different  kind.  The  plaintiff*  seems  to  have  been 
bent  upon  depriving  the  corporation  of  the  privilege  of  con- 
ducting their  own  affairs. 


Appeal  dismissed,  with  costs, 
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Clark  v.  Waddell. 


Statute  of  Frauds — Promise  to  pay  the  debt  of  another — Contract  in  writing. 

Plaintiff  had  worked  for  M.  & D.  at  their  mill,  and  they  owing  him  for  wages, 
the  plaintiff ’s  father  proposed  to  let  them  have  a siding  machine  to  put  up 
in  the  mill,  and  that  the  plaintiff  should  work  it  until  he  had  saved  enough 
to  pay  his  arrears,  his  wages  while  so  engaged,  and  the  price  of  the  machine. 
Defendant,  who  was  then  about  to  purchase  the  mill  from  M.  & D.,  agreed 
to  this  proposition,  and  he  afterwards  completed  «the  purchase.  The 
machine  was  put  up  and  worked  by  the  plaintiff,  and  defendant  after- 
wards promised  to  pay  him  his  wages  while  so  employed. 

Heldi  that  by  the  arrangement  defendant  had  assumed  the  arrears  due  to  de- 
fendant by  M.  & D.  as  a debt  of  his  own,  and  was  liable  without  any  writ- 
ten agreement ; but 

Held  also,  that  his  letters,  set  out  below,  sufficiently  shewed  a contract  in 
writing. 

Action  on  common  counts.  Pleas — 1.  Never  indebted. 
2.  Payment.  3.  Set-off. 

At  the  trial,  at  Sarnia,  before  McLean , /.,  it  appeared 
that  the  plaintiff  had  worked  for  Murray  & Davis,  at  a saw- 
mill owned  by  them  on  the  north  shore  of  lake  Huron,  and 
when  he  left  them  they  owed  him  £109,  and  being  unable  to 
pay  him,  the  plaintiff* ’s  father  proposed  to  Murry  & Davis 
that  he  should  let  them  have  a siding  machine  to  put  up  in 
the  saw-mill,  and  that  the  plaintiff  should  set  it  up  and 
continue  to  work  it  until  sufficient  lumber  should  be  sawed 
with  it  to  pay  the  plaintiff’s  arrear  of  wages,  and  his  wages 
while  employed  in  attending  the  siding  machine,  and  to  pay 
for  the  machine  itself. 

The  defendant  being  then  about  to  purchase  the'  mill  from 
Murray  & Davis,  was  informed  of  this  proposal,  and  said  he 
would  agree  to  it,  and  take  the  plaintiff  into  his  service 
upon  that  understanding. 

Murray,  after  the  defendant  became  the  owner  of  the  mill 
continued  to  work  in  the  mill  as  foreman,  and  it  was  proved 
that  the  defendant  told  the  plaintiff ’s  father,  who  was  ex- 
amined as  a witness  upon  the  trial,  that  Murray  had  an  in- 
terest in  the  mill,  and  that  he  and  Murray  would  settle  this 
matter  between  them. 

The  witness  swore  that  it  was  in  consideration  of  the 
defendant’s  assuming  and  promising  to  pay  the  amount  due 
to  the  plaintiff  that  the  witness  agreed  to  let  the  siding 
machine  go  into  the  mill. 
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The  father  swore  that  in  July,  1856,  the  defendant  told 
him  that  he  would  pay  the  plaintiff  £62  10s.,  the  amount  of 
his  wages  while  in  the  defendant’s  employ  working  with  the 
siding  machine,  if  the  hank  at  Sarnia  would  discount  a noter 
and  that  he  would  pay  the  amount  assumed  by  him  for 
Murray  & Davis,  and  the  amount  due  to  the  witness  for  the 
siding  machire,  in  three  months. 

Some  letters  were  put  in,  one  from  the  defendant  to  the 
witness,  plaintiff’s  father,  dated  18th  January,  1855,  in 
which  he  wrote  thus : “ I submitted  your  proposition  re- 
garding your  sqm  going  up  to  my  mills  on  the  north  shore 
of  lake  Huron  to  Mr.  Murray,  and  he  seemed  to  be  of  opin- 
ion that  it  would  work  well.  The  way  you  spoke,  if  I 
understand  ^you  correctly,  was  as  follows  : Your  son  was  to 
go  up  with  my  vessel  in  the  spring,  taking  with  him  one  of 
the  siding  machines  you  gave  me  the  advertisement  of.  He 
was  to  set  up  his  machine,  I finding  him  power  and  timber  • 
he  was  to  cut  siding  enough  to  pay  up  his  arrears  due  bv 
Murray  & Davis  to  himself,  and  his  brother,  his  own  wages 
while  he  was  at  work  with  the  machine,  and  the  price  of  the 
machine,  which  when  paid  for  was  to  be  left  there.  I will 
guarantee  to  perform  my  share  of  this  undertaking,  and  all 
I want  to  know  from  you  now  is  what  I may  reckon  on  in 
regard  to  the  matter.” 

On  the  18th  of  August,  1856,  defendant  wrote  to  the  wit- 
ness thus  : “ I dare  say  you  think  me  about  as  bad  as  Murray 
& Davis,  and  if  you  do,  I don’t  blame  you.”  He  enumerated 
many  disappointments  he  had  met  with  in  getting  money 
from  persons  who  owed  him,  and  stated  that  out  of  all  the 
lumber  he  had  shipped  in  the  spring  there  had  been  only 
one-third  paid  for.  He  mentioned  some  hope  he  had  of  get- 
ting an  advance  on  a load  of  lumber  at  Chicago,  and  “ that 
if  that  failed  he  would  sell  the  ‘ St.  George  ’ for  what  she 
would  bring.”  In  the  mean  time  he  said  it  was  necessary 
to  have  patience. 

There  was  no  dispute  at  the  trial  about  the  amount  of  the 
wages  due  to  the  plaintifi’  from  the  defendant  for  the  time  he 
was  working  with  the  siding  machine,  or  the  plaintiff’s  right 
to  recover  it;  but  the  defendant  objected  that  the  evidence 
22  J 16,  u.  c.  Q.  B. 
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did  nofc  entitle  the  plaintiff  to  recover  for  the  other  portion 
of  his  demand,  namely,  the  amount  of  wages  due  to  him  by 
Murray  & Davis,  which  the  defendant  agreed  should  be  paid 
out  of  the  lumber  sawed  by  the  siding  machine,  when 
enough  had  been  sawed  to  pay  it,  and  the  other  wages,  and 
for  the  price  of  the  machine.  This  amount  was  agreed  to  be 
£41  9s.  ljd. 

The  verdict  was  taken  for  the  whole  amount  claimed,  re- 
serving leave  to  the  defendant  to  move  to  strike  this  sum 
out,  if  the  court  should  think  the  action  as  to  that  part  was 
not  supported. 

Duck  obtained  a rule  nisi  accordingly,  citing  Kirkham  v. 
Marter,  2 B.  & Al.  613 ; Ch.  Con.  4th  Ed.  441  ; Gull  v. 
Lindsay,  18  L.  J.  (Ex.)  354 ; Tomlinson  v.  Gell.  6 A.  & E. 
564  ; 1 Wms.  Saund.  211. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

No  objection  was  taken  for  want  of  declaring  specially. 
The  case  has  been  fairly  argued  on  the  substantial  point, 
whether  the  defendant  is  legally  liable  for  that  portion  of 
the  demand  which  is  disputed.  We  think  he  clearly  is 
liable,  for  independently  of  the  defendant’s  letters,  as  evi- 
dence if  a contract  in  writing  under  the  Statute  of  Frauds, 
this  was  not  a naked  undertaking  by  the  defendant  to  pay 
the  debt  of  Murray  & Davis.  He  assumed  that  debt  as  part 
of  an  arrangement  entered  into  for  his  own  benefit,  by  which 
he  acquired  the  siding  machine  spoken  of,  and  acquired  also 
the  services  of  the  plaintiff*  for  a special  purpose,  which,  for 
all  that  appears,  he  could  not  have  had  upon  other  terms* 
The  effect  of  his  undertaking  was  to  make  .the  debt  his  own, 
he  binding  himself  that  out  of  the  proceeds  of  lumber 
sawed  by  the  siding  machine,  he  would  pay  first  the 
arrear  of  wages  due  to  the  plaintiff  by  Murray  & Davis; 
next,  the  amount  of  his  wages  while  he  worked  for  the 
defendant;  and  lastly,  the  price  of  the  siding  machine. 
As  he  received  money  then  for  the  lumber  to  be  sawed 
by  the  plaintiff  for  him,  and  which  he,  as  the  owner  of 
it,  was  to  sell,  it  would  be  money  held  by  him  for  the 
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parties  entitled  to  it  under  his  agreement,  and  would  be 
recoverable  under  the  count  for  money  had  and  received. 
The  case  of  McDonell  v.  Cook,  in  this  court  (1  U.  C.  R. 
542),  is  much  in  point. 

The  jury,  we  dare  say,  had  no  doubt  that  the  defendant 
must  have  received  sufficient  to  pay  the  charge  now  in  ques- 
tion, which  was  to  be  the  first  paid,  and  we  should  infer  that 
from  his  letters  and  from  the  time  that  had  elapsed.  Indeed, 
his  having  paid  the  plaintiff  for  the  labour  rendered  to  himself 
would  seem  to  amount  to  an  admission  that  he  had  been  in 
funds  to  meet  the  other,  for  he  had  only  engaged  to  pay 
these  latter  wages  out  of  the  same  fund,  and  after  paying 
that  other  demand  which  is  now  in  question  ; and  beside8 
this,  there  is  the  written  evidence  which  the  letter  of  the 
18th  of  August,  1856,  affords,  which  expresses  both  the 
consideration  and  the  promise. 

Rule  discharged. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar,  Edward  Taylor  Dartnell,  Ernestos  Cromrie, 
Caleb  Elias  English,  and  Thomas  Hodgins. 
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Present  : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J,  (a) 


CRONYN  V.  WlDDER  ET  AL. 

Lotteries — 12  Geo.  II.  ch.  28 — 19  Vic.,  ch.  49. 

Plaintiff  sold  a tract  of  land  to  H.,  giving  an  agreement  to  convey  on  pay- 
ment of  the  purchase  money  at  certain  periods,  and  H.  re-sold  it  in  lots 
by  a lottery,  which  the  plaintiff  was  aware  of,  but  had  nothing  to  do 
with.  After  the  drawing  it  was  arranged  that  the  plaintiff,  instead  of  H. , 
should  enter  into  agreements  with  the  persons  purchasing  by  the  tirage 
to  convey  to  them  the  lots  which  they  had  drawn  on  the  terms  there  agreed 
upon,  and  that  the  sums  payable  by  them  should  be  received  by  the  plain- 
tiff on  the  covenant  to  pay  contained  in  one  of  such  agreements — 
Held,  that  the  sale  by  lottery  was  illegal,  under  the  12  Geo  II.,  ch.  28, 
which  must  be  treated  as  in  force  here  at  the  time  of  such  sale,  notwith- 
standing our  act,  19  Vic.,  ch.  49  ; and  that  the  agreement  declared  upon, 
being  an  adoption  of  such  sale,  could  not  be  enforced. 

The  plaintiff  declared  on  a covenant  by  defendants,  to  pay 
to  the  plaintiff  the  sum  of  £268  12s.  lid.,  with  interest  at  the 
rate  of  6 per  cent,  per  annum,  on  the  days  and  times  fol- 
lowing : that  is  to  say,  £50  down,  and  the  balance  in  five 
equal  instalments,  payable  annually,  on  the  22nd  day  of 
February  in  each  year  thereafter,  with  interest  on  the 
unpaid  principal,  the  first  of  such  instalments  to  be  paid  on 
the  22nd  day  of  February,  1855,  alleging  that  three  of  the 
said  instalments,  for  the  years  ending  1855,  1856  and  1857, 
and  interest,  became  due  and  payable  by  the  defendants  to 
the  plaintiff,  but  the  defendants,  or  either  of  them,  had  not 
paid  the  same,  or  any  part  thereof. 

Defendants  pleaded  that  the  deed  and  covenant  in  the 
declaration  mentioned  were  made  and  executed  by  the 
defendants  to  secure  a portion  of  the  purchase  or  considera- 
tion money  forcertain  lands  unlawfully  sold  to  and  purchased 


(a)  Mr.  Justice  Burns  was  prevented  by  a domestic  affliction  from  attending 
Court  during  the  last  four  days  of  this  term. 
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by  the  said  defendants  by  way  of  lottery,  by  a method  or 
device  depending  upon  and  to  be  determined  by  lot  or 
drawing,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  as  the  plaintiff  at  the  time  of  making 
the  said  deed  and  covenant  well  knew,  and  the  moneys  in 
the  said  deed  and  covenant  and  in  the  declaration  mentioned 
were  part  of  the  said  purchase  money. 

The  plaintiff*  took  issue  upon  this  plea  of  the  defendants. 

At  the  trial,  before  McLean,  J,,  at  London,  the  agreement, 
containing  the  covenant  on  which  the  action  was  brought, 
was  put  in  by  plaintiff*  bearing  date  4th  of  January, 
1854,  and  a statement  of  amount  claimed  was  made  up  at 
£176  6s.  lid. 

The  defendants  then  called  Charles  Hutchinson,  who 
stated  that  an  instrument  produced  by  him  was  a copy  of  an 
agreement  entered  into  by  him  and  Charles  Hammond  for 
the  sale  of  certain  property  by  Ur  age,  which  they  had  pur- 
chased from  the  plaintiff*.  The  plaintiff*  had  nothing  to  do 
with  that  sale.  Hehad  sold  to  the  witness  and  Hammond,  and 
had  entered  into  articles  of  agreement  with  them,  by  which 
the  payment  was  to  be  made  at  certain  periods.  After 
witness  and  Hammond  had  purchased,  they  found  they  had 
difficulty  to  meet  payments,  and  they  decided  upon  offering 
the  whole  at  £5  per  foot,  and  for  the  purchasers  to  divide 
the  land  amongst  themselves  by  lot.  That  was  done  accord- 
ing to  the  agreement  dated  the  4th  of  January,  1854  ( a ),  and 
on  the  22nd  of  February  the  parties  who  had  subscribed 
divided  the  ground  amongst  themselves  by  drawing  lots. 
One  of  the  lots  had  a house  on  it,  much  more  valuable  than 
other  lots.  The  person  who  drew  that  paid  up  the  purchase 
money  at  £5  per  foot,  which  amounted  to  upwrds  of  £500. 
for  the  lot  had  a large  frontage,  and  amounted  in  consequence 
to  a large  sum  : the  lots  varied  in  value  and  in  extent:  all 
the  subscribers  paid  or  agreed  to  pay  the  same  sum,  and 
were  to  take  their  chance  by  lot  in  the  division.  No  specific 
parcels  of  land  were  sold,  but  each  subscriber  undertook  t<> 
pay  a certain  sum,  and  to  take  what  might  coipe  to  him  on 


(a)  The  terms  of  this  agreement  are  stated  in  judgment  of  McLean , J. 
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drawing  lots.  The  division  of  lots  was  managed  by  two 
persons  chosen  by  the  subscribers,  who  were  present  at  the 
time.  Defendants  were  not  present,  but  were  aware  of  the 
time  appointed  for  drawing.  The  witness  stated  that  he  had 
no  doubt-  that  the  plaintiff  was  aware  of  the  mode  adopted  by 
Hutchinson  and  Hammond  for  disposing  of  the  property. 
It  was  much  talked  of  at  the  time,  and  he  must  have  been 
aware  of  it,  but  he  knew  nothing  of  the  details,  that  the 
witness  was  aware  of.  The  scheme  originated  with  the 
witness : he  procured  subscribers.  The  purchasers  agreed 
to  pay  according  to  the  terms,  on  receiving  agreements 
from  the  witness  and  Hammond  to  convey  the  premises, 
according  to  the  division  by  lot ; but  the  witness  and  Ham- 
mond could  not  give  such  articles  of  agreement  as  would  be 
satisfactory  to  the  parties,  and  witness  then  asked  the 
plaintiff  if  he  would  consent  to  enter  into  agreements  with 
the  several  parties  who  had  subscribed.  The  amount  of 
subscriptions  was  much  larger  than  what  the  plaintiff  was  to 
receive  from  the  witness  and  Hammond,  and  the  witness  pro- 
posed to  him  to  enter  into  agreements  to  the  extent  of  his  pur- 
chase money.  The  first  payment  to  be  made  down,  and  which 
was  paid  down,  did  not  go  to  the  plaintiff,  but  was  retained  by 
witness  and  Hammond.  The  plaintiff  was  aware,  when  he 
took  the  agreement  from  the  several  parties,  of  the  manner 
in  which  they  had  acquired  their  several  lots.  He  received 
agreements  from  these  parties  for  the  exact  amount  which 
the  witness  and  Hammond  had  agreed  to  pay  for  the  land. 
The  defendants  drew  certain  portions  of  the  whole  tract, 
and  executed  the  agreement  produced  for  the  payment  of 
the  purchase  money,  and  received  from  the  plaintiff  an  agree- 
ment to  the  same  effect,  and  to  convey  the  land.  When  the 
witness  sent  to  the  defendants  the  agreement  to  be  executed, 
he  explained  how  it  was  that  the  agreement  was  from  the 
plaintiff,  instead  of  from  witness  and  Hammond. 

Another  witness  stated  that  he  was  a party  to  the  tirage,  . 
a successful  one : that  he  subscribed,  and  got  a ticket  or 
chance  in  the  lottery,  and  paid  for  it,  and  after  the  drawing 
was  agreeably  surprised  to  find  that  he  had  gained  the  best 
prize  in  the  lottery.  The  price  of  each  ticket  or  chance  he 
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thought  was  £100,  but  he  could  not  say  absolutely.  He 
and  another  bought  tickets,  and  agreed  to  share  alike  in  the 
proceeds.  The  house  and  lot  which  he  drew  was  to  be  paid 
for — valued  at  £500 — at  the  rate  of  £5  per  foot,  as  witness 
supposed.  It  was  worth  a great  deal  more  than  that  amount. 
He  was  not  present  at  the  drawing,  and  had  nothing  to  do 
with  it.  He  was  quite  aware  it  was  to  be  a lottery,  depend- 
ing upon  the  drawing. 

The  defendant  s counsel  having  objected  to  the  right  of 
the  plaintiff*  to  recover  upon  the  evidence,  the  learned  judge 
gave  it  as  his  opinion  then  that  the  plaintiff*  could  recover 
the  amount  due,  but  reserved  leave  to  the  defendants  to 
move  to  enter  a nonsuit,  if  the  court  should  think  otherwise, 
and  a verdict  was  taken  for  the  plaintiff  for  £176  6s.  lid. 
damages. 

Christopher  Robinson  obtained  a rule  nisi  accordingly. 
He  ‘contended  that  the  12  Geo.  II.,  ch.  28,  must  be  held  to 
be  in  force  here,  notwithstanding  the  19th  Vic.,  ch.  49 — Clark 
v.  Donnelly,  Rob.  & Har.  Dig.  223 ; Wallbridge  v.  Beckett, 
13  U.  C.  R.  395  ; Goodeve  v.  Manners,  5 Chan.  Rep.  125. 
That  the  evidence  clearly  shewed  that  defendants  had  pur- 
chased by  lottery,  for  this  was  not  a case  where  parties 
having  acquired  a tract  of  land  divide  the  joint  purchase  by  lot, 
so  as  to  make  it  a partition  within  sec.  11.  That  the  sale  by 
Hammond  and  Hutchinson  being  therefore  illegal,  the  plaintiff 
could  not  recover,  for  he  had  simply  adopted  that  sale,  knowing 
how  it  had  been  made,  and  entered  into  the  agreement  sued 
upon  to  convey  to  defendants  the  land  which  they  had 
purchased  by  lottery  on  the  terms  then  arranged. — Fisher  v. 
Bridges,  2 E.  & B.  118,  3 E.  & B.  642  ; Broom  Com.  364; 
Broom  Leg.  Max.  581  ; Wright  v.  Wheeler,  1 Camp.  165  ; 
Follett  et  al  v.  Moore,  4 Ex.  410  ; Hay  v.  Ayling,  16  Q. 
B.  423. 

Freeland  shewed  cause,  and  argued  that  the  12  Geo.  II., 
did  not  apply  to  this  case,  or  render  the  sale  illegal  as  made 
by  lottery : that  though  the  plaintiff  was  aware  of  the  mode 
of  sale  adopted  by  Messrs.  Hammond  and  Hutchinson,  to 
whom  he  had  sold  the  whole  for  a specific  price,  yet  that  he 
was  not  a party  to  such  sale,  and  only  carried  out  the  sale 
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to  defendants  as  a part  of  his  original  sale,  and  received 
their  obligation  to  pay  a certain  portion  of  the  pnrchas'e 
money  payable  to  him. — Barnes  v.  Hedley,  2 Taunt.  184. 
That  the  legislature  must  have  considered  the  12  Geo.  II., 
ch.  28,  not  in  force  in  Canada,  as  they  had  since  this  sale 
passed  an  act,  19  Vic.,  ch.  49,  to  declare  all  lotteries  and 
sales  by  lottery  illegal. 

Robinson,  C.  J. — The  first  question  is,  whether  the  statute 
12  Geo.  II.,  ch.  28,  is  in  force  in  Upper  Canada. 

Any  one  reading  our  later  statute,  19  Vic.,  ch.  49,  would 
infer  from  it,  I think,  that  the  legislature  passed  it  under 
the  impression  that  the  disposing  of  real  or  personal  property 
by  lottery  in  Canada  was  not  an  offence  before  that  act  was 
passed,  yet  the  12th  Geo.  II.,  ch.  28,  had  been  assumed  to 
be  in  force  in  Upper  Canada,  not  from  its  intrinsic  obligation, 
but  by  reason  of  our  adoption  by  statute  40  Geo.  III.,  ch.  1, 
of  the  criminal  law  of  England  as  it  stood  in  1792,  of  which 
this  statute  was  considered  to  form  a part. 

The  statute  13  Geo.  II.,  ch.  19  against  horse-racing,  has 
in  like  manner  been  held  to  be  in  force  in  Upper  Canada, 
and  has  in  several  cases  been  acted  upon,  and  I think  it  is 
clear  that  the  statute  against  horse-racing  cannot  be  held 
to  be  in  force  upon  any  principle  which  would  not  equally 
apply  to  the  statute  against  lotteries. 

The  cases  in  which  the  prohibition  against  lotteries,  and 
disposing  of  goods  by  any  device  of  chance  has  come  under 
consideration,  are  Clarke  v.  Donnelly  (Rob.  &;  Har.  Dig. 
p.  223),  of  which  there  appears  to  be  no  printed  report, 
Wallbridge  v.  Beckett  (13  U.  C.  R.  395),  and  Jameson 
v.  Sherwood  (14  U.  C.  R.  282).  In  Goodeve  v.  Manners 
(5  U.  C.  Chan.  Rep.  182),  the  statute  12  Geo.  II.,  ch.  28, 
against  lotteries,  was  under  consideration,  and  was  rather 
assumed  than  declared  to  be  in  force. 

I do  not  find  that  any  case  has  been  decided  in  our  Com- 
mon Pleas  in  which  the  statute  of  12  Geo.  II.,  against  lotteries, 
has  come  under  consideration,  but  in  Fulton  v.  James  in  that 
court  (5  C.  P.  182)  the  statute  of  12  Geo.  II.  against  horse- 
racing was  assumed  to  be  in  force,  and  in  this  court  it  has 
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been  acted  upon  in  several  cases,  Sheldon  v.  Law  (3  0.  S. 
85),  and  in  other  cases. 

There  are  several  cases  in  which  summary  convictions 
have  been  upheld  in  Upper  Canada  upon  English  statutes, 
which  are  not  otherwise  in  force  than  as  they  were  conceived 
to  have  been  introduced  under  our  general  adoption  of  the 
criminal  law,  although  the  act  done  was  not  otherwise  made 
an  offence  in  England  than  by  its  being  positively  prohibited 
by  statute,  and  a penalty  enforced  upon  conviction  before 
the  magistrates,  with  imprisoment  in  case  of  the  penalty 
not  being  paid. 

I by  no  means  mean  to  say  that  all  such  acts  have  been 
held  to  form  part  of  our  criminal  law,  for  there  are  cases  in 
which  reason  has  pointed  out  obvious  grounds  for  exception, 
as  in  the  instance  of  particular  regulations  made  for  the  me- 
thod of  carrying  on  certain  manufactures.  But  when  acts 
have  been  prohibited  under  a penalty  from  their  tendency  to 
lead  to  vice  and  immorality,  as  in  the  instance  of  Sabbath 
breaking  and  gambling,  the  English  statutes  respecting  them 
which  were  in  force  in  1792  have  been  treated  as  being  in 
force  here.  And  our  statute  II  Geo.  IV.,  ch.  1,  was  passed 
to  obviate  the  practical  inconvenience  that  we  were  under 
in  enforcing  such  acts,  by  reason  of  the  penalty  or  a portion 
of  it  being  in  many  cases  appropriated  to  the  poor  of  the 
parish,  or  in  some  other  manner  not  exactly  applicable  to 
the  existing  state  of  things  here. 

It  is  material  also  to  consider  that  by  an  English  statute, 
10  & 11  Wm.  Ill,  ch.  17,  ^lotteries  are  declared  to  be 
public  nuisances ; but  that  statute  should  perhaps  not  be  held 
to  apply  to  lotteries  of  the  descriptions  of  those  specified  in 
12  Geo.  II.,  though  the  words  are  very  comprehensive. 

On  the  whole,  keeping  for  the  present  out  of  view  our 
statute  19  Vic.,  ch.  49,  I think  we  are  bound  to  hold  the  12 
Geo.  II.,  ch.  28,  to  be  in  force  in  Upper  Canada,  first,  be- 
cause it  comes  within  our  adoption  of  the  criminal  law  of 
Eugland,  and  next,  because  this  statute,  and  other  statutes 
of  the  same  nature,  and  resting  on  the  same  footing,  have 
been  treated  in  our  courts  as  being  in  force. 

Then,  can  the  passing  by  our  legislature  of  the  act  19 
46  & 47  xvi.,  u.  c.  Q.  B. 


362 


QUEEN’S  BENCH,  EASTER  TERM,  21  VIC. 


Yic.  ch.  49,  have  the  effect  of  authorising  us  to  hold  that 
what  had  before  been  held  respecting  the  lottery  act  was  not 
law,  and  that  such  a lottery  as  the  one  now  in  question 
never  was  a kind  of  gaming  prohibited  by  our  law  ? I think 
not,  though  I must  say  I wish  it  could,  for  I fear  this  mode 
of  disposing  of  property  by  lottery  has  in  this  particular 
instance  and  in  others  been  carried  to  a considerable  extent, 
and  by  persons  who  were  ignorant  in  fact  that  they  were 
violating  an  act  of  parliament. 

The  late  statute,  which  was  passed  after  the  lottery  re- 
ferred to  in  this  case  had  been  held,  will  leave  no  such 
excuse  in  future,  and  I could  desire  that  it  were  found  com- 
petent to  us  to  date  the  prohibition  from  the  time  it  came 
into  force.  But  I do  not  think  we  can.  Any  such  act  of 
considerate  indulgence  must  be  left  to  the  legislature. 

It  remains  still  to  be  considered  whether  the  plaintiff’s 
right  to  recover  is  under  the  facts  proved  affected  by  the 
statute. 

If  the  plaintiff  knew  what  description  of  contract  it  was 
that  wTas  carried  into  effect  by  the  covenant  on  which  he  was 
suing,  then  the  case  appears  to  come  very  clearly  within  the 
principle  of  law,  which  is  of  general  application,  and  which 
was  applied  in  the  late  case,  cited  in  the  argument,  of 
Fisher  v.  Bridges  (3  E.  & B.  642),  which  was  decided  in  the 
Exchequer  Chamber  upon  the  same  statute,  12  Geo.  II., 
ch.  28. 

The  defendants  could  not  have  sued  the  plaintiff  upon  his 
agreement  to  convey  the  land,  which  had  been  disposed  of 
in  a manner  prohibited  by  the  statute,  and  these  defendants 
can  as  little  be  made  liable  to  pay  the  consideration  money 
to  the  plaintiff  on  condition  of  his  conveying  the  land  to  the 
pei  son  who  drew  it  in  a lottery  which  the  defendant  had  set  up. 

The  statute  could,  in  any  case,  be  disregarded  with  safety, 
if  it  were  only  necessary  to  take  the  title  from  a third  party, 
and  if  such  third  party,  knowing  all  the  circumstances,  could, 
without  incurring  any  risk  of  loss,  assist  in  carrying  out  the 
transaction.  I have  no  doubt  that  the  plaintiff  was  in  no 
manner  concerned  or  interested  in  the  lottery,  and  very 
probably  did  not  know  that  such  a method  of  disposing  of 
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property  was  forbidden  by  our  law,  but  he  knew  bow  the 
land  was  to  be  sold,  and  that  in  his  name  it  was  to  be  carried 
out ; and  though  it  is  not  a matter  of  surprise  that  he  did 
not  know  of  a prohibition,  which  the  legislature  seems  not 
to  have  been  aware  of  when  they  passed  the  statute  19  Vic., 
ch.  49,  yet  that  consideration  cannot  prevent  the  application 
of  the  statute. 

I think  the  rule  for  nonsuit  should  be  made  absolute. 

McLean,  J. — This  case  was  tried  before  me  at  the  last 
autumn  assizes,  in  the  county  of  Middlesex,  when  it  appear- 
ed in  evidence  that  the  plaintiff  had  sold  a piece  of  land  in 
one  block  to  two  persons,  Hutchinson  and  Hammond,  who 
had  it  divided  into  thirty-five  lots,  with  a view  of  selling 
again : that  these  parties  got  up  a scheme  to  sell  their  lots 
by  tirage,  at  a uniform  price  of  £5  per  foot  to  the  parties 
who  might  subscribe,  except  lot  No.  1,  which  was  to  be  sold 
at  £10  per  foot,  the  lots  to  be  awarded  by  tirage  among  the 
subscribers,  the  party  to  whom  lot  8 should  be  awarded  to 
have  the  option  of  taking  that  lot  at  £10  per  foot,  or  of  re- 
linquishing his  right  thereto  for  the  price  or  sum  of  £550, 
payable  in  cash  : every  subscriber  to  pay  <£50  within  one 
month  from  the  date  of  the  instrument  to  be  subscribed,  and 
the  balance  of  the  purchase  money  for  the  lot  awarded  to 
him  (according  to  size)  with  interest,  in  five  equal  instal- 
ments, payable  annually : the  drawer  of  lot  No.  1,  to  have 
£40  returned  to  him  immediately  after  the  tirage,  and  to 
receive  a clear  deed  for  that  lot  forthwith.  Agreements  in 
duplicate  to  be  entered  into  with  the  other  subscribers  im- 
mediately after  the  tirage  for  the  conveyance  to  them  of  the 
said  lots  upon  the  payment  of  the  purchase  money  in  the 
manner  specified : a clear  deed  to  be  given  to  any  party  pay. 
ing  the  sum  due  upon  the  lot  awarded  to  him : possession 
to  be  given  of  the  several  lots  to  the  subscribers  immediately 
after  the  tirage  and  execution  of  that  agreement,  excepting 
the  lots  formed  from  the  house  lot,  as  laid  down  on  Mr. 
Cronyn’s  plan,  possession  of  which  to  be  given  on  the  1st 
January,  1855,  and  in  the  meantime  no  interest  to  be  charged 
on  the  balance  of  the  purchase  money.  This  prospectus  or 
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scheme  bears  date  on  the  4th  January,  1854,  and  the  tirage 
was  to  take  place  within  two  months  from  that  date.  On 
the  part  of  the  subscribers  an  undertaking  is  written  on 
this  instrument,  by  which  they  severally  promise  and  agree, 
to  and  with  Hammond  and  Hutchinson,  that  they  will  re- 
spectively purchase  from  them  the  lot  that  may  be  awarded 
by  tirage,  and  in  all  things  abide  by  the  terms  of  the  pro- 
posed sale,  and  as  soon  as  may  be  after  the  said  tirage  enter 
into  agreements  in  duplicate,  binding  themselves  respectively, 
and  their  respective  heirs,  executors,  administrators  and 
assigns,  well  and  truly  to  pay  the  said  purchase  money  to 
the  said  Hammond  and  Hutchinson,  in  manner  and  at  the 
times  therein  set  forth. 

The  plaintiff  was  not  a party  to  the  disposal  of  lots  by 
tirage  by  Messrs.  Hammond  and  Hutchinson,  but  was  aware 
of  it  before  and  after  it  was  carried  out.  The  tirage  or 
drawing  took  place,  according  to  Mr.  Hutchinson’s  testimony, 
on  the  22nd  of  February,  1854,  and  the  defendants  then 
became  aware  of  the  particular  parcel  of  land  which  had 
fallen  to  them  by  lot.  The  plaintiff,  by  an  instrument  of  that 
date,  adopted  the  sale  as  made  by  Hammond  and  Hutchin- 
son, of  the  particular  piece  of  land  which  the  defendants  had 
drawn,  and  agreed  to  convey  to  them  that  parcel  of  land,  on 
payment  of  the  purchase  money  at  the  particular  times 
agreed  upon  with  Messrs.  Hammond  and  Hutchinson  : that 
is,  £50  to  be  paid  down,  and  the  balance  in  five  equal  annual 
instalments  and  interest,  to  be  paid  on  the  22nd  day  of 
February  in  each  year,  with  interest  on  the  unpaid  principal. 

By  the  terms  of  this  agreement,  the  whole  amount  of  pur- 
chase money  appears  to  be  payable  to  the  plaintiff  with  in- 
terest ; but  by  the  testimony  of  Mr.  Hutchinson  it  appears 
that  the  £50  to  be  paid  down  was  not,  in  fact,  to  go  into 
the  plaintiff’s  hands,  but  was  retained  by  Messrs.  Hammond 
and  Hutchinson  as  the  first  instalment  payable  to  them,  so 
that  the  plaintiff,  by  his  agreement,  is  carrying  out  in 
every  particular  the  sale  made  by  Hammond  and  Hutchin- 
son, of  the  parcel  of  land  drawn  by  the  defendants  at  the 
lottery  on  the  22nd  of  February,  1854.  There  is  no  doubt 
that  the  tirage  was  for  the  benefit  of  Messrs.  Hammond  and 
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Hutchinson,  and  was  managed  by  them,  but  the  plaintiff,  by 
adopting  the  sale,  and  making  his  agreement  to  the  defen- 
dants in  conformity  with  it,  has  made  himself  a party  to  it, 
and  cannot  enforce  a sale  so  made. 

The  4th  section  of  12  Geo.  II.,  ch.  28,  expressly  declares 
that  any  sale  of  houses,  lands,  &c.,  by  any  game,  lottery, 
or  other  device  to  be  determined  by  chance  or  lot,  shall  be 
void.  This  sale  was  clearly  one  of  that  description,  though 
not  made  by  the  plaintiff,  and  he  has  had  nothing  to  do  with 
it  except  the  signing  of  the  agreement  to  carry  it  into  effect- 
He  has,  however,  thereby  placed  himself  in  the  position  of 
an  agent  or  instrument  to  assist  in  completing  a sale  by  lot- 
tery, which  the  statute  expressly  declares  to  be  illegal  and 
void.  If  the  plaintiff  could  recover,  then  the  illegal  sale 
would  be  carried  out,  and  the  statute  evaded,  and  the  assist- 
ance of  the  court  would  be  afforded  in  furtherance,  instead 
of  for  the  suppression,  of  these  objects. 

It  does  not  to  me  appear  to  admit  of  any  doubt  that  the 
act  12  Geo.  II.,  ch.  28,  was  introduced  as  a part  of  the  crim- 
inal law  of  England  by  our  provincial  statute  40  Geo.  III., 
ch.  1,  and  the  cases  cited  from  13  U.  C.  R.  395,  and  5 U.  C. 
Chancery  Reports,  125,  shew  that  the  provisions  of  that 
statute  are  considered  in  force,  though  they  may  have  been 
frequently  disregarded  or  evaded. 

The  passing  of  the  act  19  Vic,,  ch.  49,  has  placed  on  our 
own  statute  book  a law  making  void  all  sales  by  lottery,  but 
the  law,  as  it  previously  stood,  had  precisely  the  same  effect 
in  that  respect.  I think,  therefore,  that  the  sale  being  void, 
the  agreement  entered  into  for  carrying  its  terms  into  effect 
cannot  be  enforced,  and  a nonsuit  must  be  entered. 

Burns,  J. — I feel  compelled  to  say,  notwithstanding  the 
act  of  the  legislature  of  this  province,  19  Vic.,  ch.  49,  for 
the  suppression  of  lotteries,  that  the  statutes  10  & 11  Wm. 
III.,  ch.  17,  and  12  Geo.  II.,  ch.  28,  were  in  force  in  Upper 
Canada  previously.  I am  not  aware  of  any  express  decision 
to  that  effect  in  any  of  our  courts,  but  I am  aware,  both 
while  at  the  bar  and  since,  that  it  has  been  always  assumed 
that  these  acts  were  in  force  here,  and  the  courts  have  re- 
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peatedly  acted  upon  that  assumption.  I can  very  well  un- 
derstand, however,  that  the  legislature  in  1856  should  have 
deemed  it  right  to  pass  the  statute  mentioned,  for  at  that 
time,  and  for  a few  years  before,  it  was  quite  notorious  and 
public  that  a vast  amount  of  trade  was  going  on  in  the  way 
of  purchasing  and  disposing  of  lands  in  all  parts  of  the  coun- 
try of  a mere  speculative  character,  without  much  capital 
invested.  Considerable  tracts  of  land  were  bargained  for 
and  villages  and  towns  were  laid  out  upon  paper  and  ex- 
hibited every  where,  and  if  the  parties  did  not  readily  meet 
with  purchasers  for  lots  at  fixed  prices,  then  the  lottery 
system  was  resorted  to.  The  legislature  probably  deemed  it 
prudent  at  once  to  put  a check  upon  such  unwise  speculation, 
by  enacting  the  statute,  rather  than  wait  for  the  slower  pro- 
cess of  the  law  being  declared  by  the  courts  in  cases  of 
parties  resorting  to  the  enforcement  of  the  contract,  whereby 
the  public  at  large  would  make  the  discovery.  The  fact  of 
so  many  persons  through  the  province  being  engaged  in 
transactions  of  the  kind,  may  have  imbued  people’s  minds 
with  the  idea  that  there  was  no  illegality  in  so  disposing 
of  property.  The  legislature,  in  1849,  passed  an  act  to 
authorise  certain  persons  to  raise  the  stock  to  build  the 
Toronto,  Simcoe  and  Lake  Huron  Union  Railroad,  which 
act  was  reserved  for  the  Royal  assent,  thus  evincing  that  at 
that  time  it  was  considered  necessary  to  have  a special  act 
to  enable  a lottery  to  be  formed.  This  shews  that  the  legis- 
lature acted  upon  the  same  assumption  with  respect  to  the 
old  English  acts,  that  the  courts  have  done.  I see  no  foun- 
dation, therefore,  for  the  Conclusion,  that  because  the  legis- 
lature, in  1856,  prohibited  lotteries,  they  must  be  supposed 
not  to  have  been  illegal  previously. 

The  next  question  is,  whether  the  pleadings  and  evidence 
bring  this  case  within  the  prohibition,  so  as  to  prevent  the 
plaintiff  from  recovering  upon  the  security  given  for  the  pur- 
chase money.  The  case  of  Fisher  v.  Bridges  (3  E.  & B.  642), 
decides  that  an  agreement  for  the  purchase  money,  which 
springs  from  and  is  a creature  of  the  illegal  contract  of  sale, 
cannot  be  enforced.  In  the  present  case,  the  contract  by 
the  plaintiff  with  Messrs.  Hammond  and  Hutchinson  was 
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free  from  any  illegality,  but  their  sale  to  the  defendants  was 
illegal,  and  the  contract  which  the  defendants  entered  into 
was  to  perfect  that  sale,  not  the  sale  which  the  plaintiff 
made.  The  security  which  the  plaintiff  took,  no  doubt,  was 
in  satisfaction  of  so  much,  as  far  as  it  would  go,  of  the  origi- 
nal purchase  money,  but  then  it  is  to  be  considered  whether 
the  plaintiff,  by  taking  the  security  in  his  name  from  the 
defendants,  does  not  stand  in  the  position  of  an  agent  as  it 
were  for  Hammond  and  Hutchinson.  The  defendants’  plea, 
upon  which  the  plaintiff  has  taken  issue,  does  not  charge 
the  plaintiff  with  illegally  selling  the  land,  but  it  is  said  the 
land  was  unlawfully  sold  to  and  purchased  by  the  defend- 
ants. Now,  the  agreement  produced,  and  which  is  the  one 
sued  upon,  recites  that  the  plaintiff  agreed  to  sell  the  lands 
to  the  defendants.  If  he  did  so  upon  the  lottery  disposition, 
there  could  then  have  been  no  question  on  the  point,  but 
the  plea  is  wide  enough  to  embrace  the  fact  of  any  one  hav- 
ing illegally  sold  to  the  defendants.  The  sale  was  effected  by 
Hammond  and  Hutchinson,  and  the  plea  asserts  that  when 
the  deed  and  covenant  for  payment  was  taken,  the  plain- 
tiff knew  of  the  illegality.  We  held  in  the  case  of  Wall- 
bridge  v.  Beckett  (13  U.  C.  R.  395),  that  an  innocent  holder 
of  a promissory  note  given  for  the  purchase  money  of  land 
disposed  of  by  lottery,  was  entitled  to  recover,  but  I do  not 
see  how  this  plaintiff  can  be  said  to  come  within  that  view. 
He  is  not  an  innocent  holder  of  the  covenant  sued  upon,  for 
though  his  contract  with  Hammond  and  Hutchinson  is  not 
tainted  with  illegality,  yet  the  contract  sued  upon  is  not  a 
creature  of  or  springing  from  that  contract ; it  grows  out  of 
the  sale  made  by  Hammond  and  Hutchinson,  and  if  it  had 
been  direct  with  them  must,  according  to  the  case  of  Fisher 
v.  Bridges,  have  been  held  not  to  be  enforceable.  The  case, 
then,  is  just  simply  this,  can  the  securities  taken  to  com- 
plete an  illegal  sale,  be  held  enforceably  by  a person  who 
has  placed  himself  in  the  position  of  dealing  with  parties 
who  have  illegally  sold,  he  knowing  of  the  illegal  sale  before 
taking  the  security  in  part  payment  of  the  contract  which 
was  not  illegal.  We  do  not  know  what  consideration  Ham- 
mond  and  Hutchinson  were  to  pay  the  plaintiff  for  the 
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whole  tract  of  land,  but  we  find  that  the  consideration  to  be 
paid  by  the  defendants  for  the  portion  mentioned  in  the 
agreement  must  have  been  a small  portion  of  the  whole,  and 
it  does  not  appear  either  whether  this  plaintiff  may  not  be 
in  a position  to  enforce  his  contract  with  Hammond  and 
Hutchinson,  whatever  may  be  the  result  of  this  action.  I 
do  not  think  that  a matter  of  any  consequence,  however. 
The  question  we  have  to  deal  with  is,  whether  the  agree- 
ment sued  upon  was  founded  upon  an  illegal  consideration, 
and  whether  the  plaintiff  knew  it.  That  has  been  estab- 
lished, and  it  appears  to  me,  forms  a legal  defence  to  the  action. 
The  plaintiff  simply  stands,  as  respects  this  action,  in  the 
shoes  of  Hammond  and  Hutchinson : that  is,  he  took  a 
security  in  his  own  name  for  their  illegal  sale,  instead  of 
their  doing  it  for  themselves.  It  cannot  be  said  that  the 
plaintiff  gave  any  consideration  to  these  defendants  for  the 
contract  entered  into  with  them,  for  he  had  no  contract  with 
them,  save  the  one  declared  on,  and  therefore  there  is  no 
foundation  for  the  application  of  the  principle  stated  in  the 
case  in  this  court  of  Wallbridge  v.  Beckett,  that  an  innocent 
holder,  or  one  who  has  given  avaluable  consideration  for  the 
security,  may  be  permitted  to  enforce  it.  The  case  of  the 
Gas  Light  and  Coke  Company  v.  Turner  (5  Bing.  N.  C. 
666),  is  very  applicable  to  the  present. 

I think  the  rule  must  be  made  absolute  to  enter  a nonsuit. 

Buie  absolute. 


Smith  v.  Hobson. 

Sale  of  goods — Notes  to  be  given — Effect  of  delivery. 

Defendant  purchased  some  horses  and  a waggon  from  the  plaintiff,  at  auc- 
tion, the  terms  being  that  he  should  give  his  own  notes  at  three,  six  and 
nine  months,  endorsed  by  one  W. , and  on  his  promise  to  give  these,  he 
was  allowed  to  take  the  goods.  W.  refused  to  endorse,  and  the  plaintiff 
having  waited  for  some  time  without  getting  the  notes,  replevied. 

It  was  left  to  the  jury  to  say  whether  the  delivery  was  absolute,  with  in- 
tent to  pass  the  property,  or  conditional  on  defendant’s  giving  the  notes, 
and  they  found  for  the  plaintiff. 

Held,  a proper  direction,  and  that  the  verdict  was  warranted. 

Beplevin  for  the  detention  of  horses,  waggon  and  harness. 
Pleas , — 1st.  Non  detinet.  2nd.  That  the  plaintiff  was  not 
the  owner  of  the  property. 
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At  the  trial,  at  Stratford,  before  Hagarty , J.,  it  appeared 
that  the  plaintiff  sold  the  property  by  auction,  and  it  was 
knocked  down  to  the  defendant,  the  terms  of  sale  being  that 
the  respective  purchasers,  before  taking  the  property,  should 
furnish  approved  joint  notes  of  themselves  and  a surety, 
payable  in  six  months,  with  interest. 

The  defendant  having  bid  off  the  property,  came  the  next 
day,  when  it  was  agreed  that,  instead  of  a joint  note  with  a 
surety,  at  six  months,  the  defendant  might  give  his  own 
notes  for  the  amount,  endorsed  by  one  \^oods,  and  payable 
at  three,  six,  and  nine  months,  and  the  defendant  was  allowed 
to  take  away  the  goods  upon  his  promising  to  give  such  notes. 

He  did  not  furnish  the  notes,  and  after  waiting  a month 
upon  him,  the  plaintiff’s  agent  demanded  the  property  back, 
Woods  having  refused  in  the  meantime  to  endorse  the  notes. 
The  plaintiff  made  certain  propositions  to  the  defendant, 
who  declined  acceding  to  them,  saying  he  would  rather  give 
up  the  property ; and  at  last,  not  being  able  to  get  any  thing 
satisfactory  done,  the  plaintiff  replevied  the  horses,  and  the 
defendant  afterwards  gave  up  the  waggon. 

It  was  objected  on  the  trial  that  the  plaintiff’s  only 
remedy  was  to  sue  for  the  money,  or  for  breach  of  the  pro- 
mise to  furnish  the  endorsed  notes. 

The  learned  judge  left  it  to  the  jury  to  find  from  the  evi- 
dence whether  the  horses  were  delivered  to  the  defendant 
with  intention  then  to  pass  the  property,  and  looking  to  his 
personal  responsibility  for  paying  the  money  or  furnishing 
the  endorsed  notes,  or  whether  the  defendant  was  merely 
allowed  to  take  possession  of  them  on  the  condition  that  he 
should  furnish  the  notes,  the  plaintiff  reserving  to  himself 
the  right  to  reclaim  them  if  the  money  was  not  paid  or  the 
notes  furnished. 

The  jury  took  the  delivery  to  have  been  merely  condi- 
tional, and  found  for  the  plaintiff. 

J.  Duggan  obtained  a rule  nisi  for  a new  trial  on  the  law 
and  evidence,  and  for  misdirection. 

C . Robinson  shewed  cause,  and  cited  Sm.  Merc.  L.  464-5  ; 
Bishop  v.  Shillito,  2 B.  & Al.  329 ; Brandt  v.  Bowlby,  2 B. 
& Ad.  932 ; Higgins  v.  Burton,  26  L.  J.  Ex.  342. 
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Robinson,  0.  J. — The  vendor  might  or  might  not  in  such 
a case  be  left  to  the  necessity  of  bringing  an  action  for 
breach  of  the  vendee’s  promise  to  deliver  such  notes  as  he 
had  agreed  to  deliver,  or  to  sue  for  the  price  of  the  goods, 
where  there  had  been  no  agreement  to  deliver  notes. 

All  must  depend  on  the  understanding  between  the  parties. 
In  general  he  would  be  left  to  his  action  for  the  price,  either 
upon  the  special  agreement  for  payment  in  a particular 
manner,  when  there  was  one,  or  otherwise  upon  an  implied 
assumpsit  for  the  value.  But  when  the  goods  are  suffered  to 
be  taken  possession  of  by  the  vendee,  not  as  of  right,  and 
with  the  intent  that  the  property  shall  vest  in  him,  but 
conditionally,  upon  the  understanding  that  he  is  to  pay  or 
secure  the  price  in  a certain  manner,  or  else  to  return  them, 
then  a breach  of  the  condition  re- vests  the  property  in  the 
vendor,  and  gives  him  a right  to  claim  its  restitution.  It  was 
left  to  the  jury  tosay  from  the  evidence  whetherthis  wasor  was 
not  a case  of  that  kind.  They  found  it  was  such  a case,  and 
the  evidence  seems  to  have  warranted  the  finding.  It  was 
consistent  with  the  original  terms  of  the  sale,  and  there  was 
no  reason  to  conclude  that  when  the  vendor  consented  to 
terms  of  payment  which  rather  extended  the  credit,  he 
intended  to  waive  the  giving  of  security  as  a condition  on 
which  the  right  of  possession  was  to  depend,  though  he 
might  for  a time  part  with  the  possession  on  the  defendant’s 
assurance  that  he  would  furnish  the  notes.  The  case  went 
to  the  jury  with  a proper  direction,  and  they  found  expressly 
that  the  delivery  of  possession  was  but  conditional. 

The  circumstance  of  the  defendant  voluntarily  returning 
the  waggon  when  he  found  he  could  not  procure  such  a note 
as  he  had  promised,  and  after  the  horses  were  replevied, 
goes  strongly  to  shew  that  he  was  conscious  he  was  bound  to 
return  the  property. 

McLean,  J. — The  jury  have  found  for  the  plaintiff,  and 
the  verdict  is  certainly  not  inconsistent  with  the  justice  of 
the  case.  The  defendant  bought  the  horses,  waggon  and 
harness, at  auction, subject  to  certain  conditions  as  to  security 
and  payment:  not  being  able  to  fulfill  these,  for  his  accommo- 


HAMMOND  V.  SMALL. 


37 1 

dation  a longer  term  of  payment  and  a certain  individual 
security  were  agreed  upon  in  lieu  of  the  former  terms,  and 
the  defendant  was  allowed  to  take  away  the  horses  and 
waggou.  When  urged  subsequently  to  fulfil  the  terms  on 
which  he  had  received  them,  he  refused  to  do  so,  and  said  he 
would  rather  give  them  up  than  do  as  he  had  promised. 
When  the  plaintiff  replevied  the  horses,  the  defendant  gave 
up  the  waggon,  and  thereby,  as  it  appears  to  me,  admitted 
the  plaintiffs  right  to  take  the  whole.  The  question  was 
fairly  left  to  the  jury,  whether  the  plaintiff  had  parted  with 
the  property,  relying  on  defendant’s  ability  to  give  the  pro- 
mised security  or  to  pay  for  it,  or  whether  he  merely  parted 
with  the  possession,  reserving  the  right  to  retake  the  property 
into  his  own  custody  in  the  event  of  defendant’s  failure  to 
perform  his  agreement.  The  jury  by  their  verdict  have 
found  that  the  plaintiff  only  parted  with  the  possession,  and 
though  they  would  have  been  justified  in  finding  otherwise, 
I cannot  say  that  the  verdict  is  so  clearly  wrong  that  it 
should  be  set  aside,  or  in  fact  that  it  is  wrong  in  any  respect. 
The  defendant’s  counsel  has  moved  against  the  verdict  on 
the  ground  of  misdirection,  but  what  the  misdirection  con- 
sisted in  is  not  stated,  and  I am  unable  to  discover  it  on  the 
learned  judge’s  notes.  I think,  therefore,  the  rule  must  be 
discharged  with  costs. 

Burns,  J.,  concurred. 

Rule  discharged. 


Hammond  v.  Small. 

Promissory  Note-— Consideration — Verbal  understanding — Church  Society. 

A promissory  note,  promise  to  pay  the  Church  Society  of  the  Diocese  of 
Toronto,  or  bearer,  £50,  with  interest,  toward  providing  a fund  for  the 
support  of  a bishop  of  the  western  diocese  of  Canada,  who  should  be  ap- 
pointed in  pursuance  of  an  election  by  the  clergy  and  laity — 

Held,  to  be  founded  upon  a sufficient  consideration,  and  recoverable  in  the 
hands  of  a bona  fide  holder. 

The  jury  having  found  for  defendant,  on  evidence,  improperly  received,  of 
an  alleged  understanding  that  defendant  should  be  called  upon  for  the 
interest  only,  a new  trial  was  granted. 

It  was  objected  that  the  Church  Society  had  no  power  to  hold  or  transfer 
notes  ; but  held  immaterial,  the  note  being  payable  to  bearer. 

The  plaintiff  sued,  as  bearer,  upon  a note  given  by 
defendant,  on  the  21st  of  October,  1856,  whereby  he 
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promised,  for  value  received,  to  pay  to  the  Church  Society 
of  the  diocese  of  Toronto,  or  hearer,  the  sum  of  fifty  pounds, 
with  interest,  towards  providing  a fund  for  the  support  of  a 
bishop  for  the  western  diocese  of  Canada,  who  should  be 
appointed  in  pursuance  of  an  election  of  the  clergy  and  laity 
of  the  diocese  ; and  the  declaration  alleged  that  the  note 
was  transferred  to  the  plaintiff,  who  became  the  lawful  holder 
thereof,  and  the  defendant  did  not  pay  the  same. 

The  defendant  pleaded — 1.  That  he  received  no  value  or 
consideration  for  the  making  of  the  instrument  in  the  decla- 
ration set  forth,  and  that  the  plaintiff  had  notice  of  that 
before  the  same  was  transferred  to  him. 

2.  That  the  said  instrument  was  obtained  from  him  by 
misrepresentation,  and  under  certain  promises  and  pretences, 
and  that  the  same  was  well  known  to  the  plaintiff  before  the 
said  instrument  in  writing  was  transferred  to  him.  Issue 
was  joined  on  these  two  pleas. 

At  the  trial,  at  London,  before  Robinson,  C.  J.,  it  appeared 
that  the  Church  Society  of  the  diocese  of  Toronto,  incorpo- 
rated by  statute  7 Vic.,  ch.  68,  had  passed  a by-law,  accord- 
ing to  the  provisions  of  which  this  note  was  taken.  The 
imperial  government  had  declared  its  readiness  to  concur  in 
dividing  the  diocese  of  Toronto,  by  erecting  the  western  part 
of  it  into  a separate  see,  so  soon  as  an  adequate  fund  should 
be  provided  for  the  support  of  a bishop.  A sum  had  been 
named  by  the  government  as  being  necessary  to  be  raised 
for  this  purpose,  and  it  was  explained  that  the  amount  might 
either  be  raised  in  money,  to  be  invested  to  the  satisfaction 
of  the  government,  or  secured  upon  land,  at  the  option  of 
the  contributors  to  the  fund. 

A deputation  of  gentlemen  was  accordingly  appointed  to 
receive  contributions  from  members  of  the  Church  of  England, 
by  taking  promissory  notes,  payable  to  the  Church  Society 
in  six  months : and  the  direction  to  them  was,  that  the  sub- 
scribers of  sums  above  £20  were  to  have  the  option  of 
giving  notes  in  such  a form,  that  at  the  expiration  of  the 
six  months  they  should  be  at  liberty  to  take  up  their  note 
by  giving  a mortgage  or  rent-charge  upon  land,  such  as 
would  cover  the  annual  payment  of  the  legal  interest  on  the 
sum  subscribed. 
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In  most  cases  the  option  was  expressed  upon  the  face  of 
the  written  instrument,  as  it  was  in  the  case  of  Going  v. 
Barwick  in  this  court  (a),  which  of  course  prevented  the  in- 
strument being  regarded  in  law  as  a promissory  note.  In 
other  cases,  the  option  was  not  expressed  in  the  instrument, 
but  the  gentlemen  who  took  the  note  from  the  several  sub- 

O 

scribers  made  a minute,  in  a book  carried  round  by  them, 
that  the  note  was  given  to  them  upon  that  condition.  Such 
an  entry  was  made  in  the  book  respecting  the  note  sued  on 
in  this  action, 

Mr.  Lawrason  was  treasurer  of  the  fund,  and  all  the  notes 
were  placed  in  his  hands.  He  divided  them  properly  into 
two  classes — namely,  cash  notes,  or  notes  payable  absolutely, 
according  to  their  tenor,  and  land  notes,  or  notes  which 
contained  a condition  on  the  face  of  them  that  they  were 
to  be  given  up  to  the  parties  if,  at  the  end  of  the  six  months, 
they  should  choose  to  substitute  a mortgage  for  them. 

This  latter  class  of  notes  was  not  to  be  negotiated,  but  to 
be  kept  in  hand,  in  order  that  they  might  be  exchanged  for 
security  upon  land,  if  required.  The  book  mentioned  was 
not  given  to  Mr.  Lawrason,  but  only  the  notes ; and  he, 
naturally  assuming  that  all  those  which  were  like  this 
defendant’s,  absolute  on  the  face  of  them,  were  intended  to 
be  cash  notes,  made  use  of  them  in  purchasing  good  mort- 
gages by  way  of  investment.  In  that  way  this  note,  before 
it  became  due,  was,  with  other  such  notes  and  cash,  trans- 
ferred to  the  plaintiff,  Hammond,  for  mortagages  which  he 
held  to  the  amount  of  £3,000. 

After  the  transaction  with  Mr.  Hammond,  it  was  found 
that  in  some  instances  notes  which  he  had  thus  received, 
though  on  the  face  of  them  unconditional,  had  been  taken 
subject  to  the  condition  ; and  when  this  was  communicated 
to  Mr.  Lawrason,  he  had  gone  to  the  party,  and  taken  up 
the  note  by  giving  him  cash  for  it.  And  he  would  have 
done  the  same  in  this  case,  as  he  swore,  but  that  when  he 
was  informed  that  the  defendant  objected  to  paying  the  note, 
he  was  told  at  the  same  time  that  he  refused  to  substitute  a 


(a)  Ante,  page  45. 
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mortgage  for  it,  and  claimed  the  benefit  of  an  alleged  under- 
standing, that  he  was  to  be  allowed  to  go  on  paying  the 
interest  till  he  chose  to  pay  the  principal,  without  the 
further  condition  of  securing  it  upon  land. 

As  this  would  have  made  the  defendant’s  contribution 
unavailable  for  the  purposes  of  the  fund,  Mr.  Lawrason  did 
not  interfere,  but  left  the  note  in  the  plaintiff s hands,  and 
heard  no  more  of  the  matter  till  this  action  was  brought. 
Being  then  referred  to  again,  he  told  the  defendant  that  if 
he  would  secure  his  subscription  upon  land,  as  others  had 
done  in  like  cases,  he,  Mr  Lawrason,  would  give  the  plain- 
tiff the  cash  for  the  note,  and  give  it  up  to  the  defendant ; but 
he  would  not  pay  any  costs  of  the  action  the  plaintiff  had 
brought,  which  at  that  time  were  trifling,  because  he  had 
merely  carried  his  instructions  properly  into  effect,  and 
would  neither  pay  costs  himself  nor  charge  them  to  the 
funds.  The  defendant  would  not  pay  the  costs;  and  the 
suit  went  on. 

At  the  trial  the  defendant  objected,  that  the  note  was  not 
supported  by  a valid  consideration  : that  the  Church  Society, 
not  being  a trading  corporation,  could  not  legally  hold  or 
transfer  this  note ; and  he  contended  that  the  second  plea 
was  proved. 

The  learned  Chief  Justice  held  that  the  consideration  for 
the  note  was  sufficient  to  support  it,  the  object  of  the  sub- 
scription being  a valuable  one  to  the  members  of  the  church, 
though  not  of  pecuniary  value;  though  the  question  was  one 
which  it  might  be  proper  to  consider  more  maturely. 

He  overruled  the  second  objection,  because,  without  deter- 
mining whether  the  Church  Society  had  capacity  to  make  or 
indorse  promissory  notes,  it  was  sufficient  that  this  note  was 
payable  to  bearer,  and  the  mention  of  the  corporation  in 
the  body  of  the  note  could  not  put  the  bearer  of  it  on  a 
worse  footing  than  if  the  name  of  an  imaginary  payee  had 
been  inserted,  or  of  an  inanimate  object,  such  as  the  “ Ship 
Fortune,”  &c.,  which  would  not  prevent  the  actual  bearer 
of  the  note  recovering. 

And  as  to  the  second  plea,  he  told  the  jury  that  the 
plaintiff  appeared  to  him  to  be  entitled  to  their  verdict,  for 
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according  to  the  evidence  he  gave  full  value  for  the  note, 
without  any  notice  of  the  alleged  understanding,  in  regard 
to  which,  moreover,  the  evidence  was  in  strictness  not  ad- 
missible, for  it  nowhere  appeared  upon  the  note  itself;  and 
no  verbal  understanding,  nor  any  memorandum  upon  a 
separate  paper,  nor  in  a book,  unless  made  contempora- 
neously, and  signed,  could  be  allowed  to  introduce  a condition 
contrary  to  what  the  note  imported. 

The  jury  found  for  the  defendant. 

Freeland  obtained  a rule  nisi  for  a new  trial,  on  the  law 
and  evidence,  and  because  the  verdict  was  perverse.  He  cited 
Com.  Dig.  Assumpsit  B.  10,  11  ; Hawkes  v.  Saunders,  Cowp. 
290  ; Lee  v.  Muggeridge,  5 Taunt.  36;  Gibbs  v.  Merrill,  3 
Taunt.  311  ; Trueman  v.  Fenton,  Cowp.  544. 

Becher , Q.  C.,  shewed  cause. 

Robinson,  C.  J.—  As  to  there  not  being  a sufficient  con- 
sideration for  making  the  note,  that  is  an  objection  apparent 
on  the  face  of  the  note,  for  the  purpose  for  which  it  is  given 
is  expressed. 

That  was  not  an  objection  insisted  on,  I think,  at  the 
trial,  but  undoubtedly  it  is  open  to  the  party:  and  if  we 
were  clear  that  the  note  was  invalid  for  want  of  considera- 
tion, it  would  be  idle  to  disturb  the  verdict. 

But  my  opinion  is  against  that  objection.  I think  the  ob- 
ject of  procuring  such  a fund  as  will  insure  the  appointment 
of  a bishop  to  superintend  the  spiritual  concerns,  and  assist 
in  supplying  the  spiritual  wants  of  the  community,  is  an 
object  of  value  to  members  of  the  church,  so  as  to  form  an 
adequate  consideration  for  engaging  to  contribute  to  a fund, 
without  which  the  desired  object  could  not  be  attained.  It 
so  appeared  to  me  upon  the  trial,  and  I continue  to  think 
so. 

The  question  is,  however,  upon  the  record.  It  affects  not 
only  the  notes  given  by  the  contributors  on  this  occasion, 
but  a vast  number  of  notes  and  engagements  entered  into 
on  similar  occasions.  We  will  not  therefore  dispose  of  it  by 
a side  wind,  as  it  were,  but  leave  it  to  be  determined  upon 
in  the  most  formal  manner,  upon  a motion  in  arrest  of  judg- 
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ment,  if  the  plaintiff  should  Ultimately  recover,  for  that  course 
would  afford  to  the  parties  the  benefit  of  an  appeal. 

Independently  of  that  objection,  which  we  assume  at 
present  to  be  no  objection,  it  appears  to  us  that  the  verdict 
cannot  be  maintained,  for  that  was  illegal  to  admit  proof 
of  an  alleged  understanding,  not  appearing  on  the  face  of 
the  note — in  other  words,  a parol  agreement — that  when 
it  came  to  muturity  it  should  not  be  obligatory  on  the 
maker  to  pay  it  in  money,  but  that  he  was  only  bound  to 
pay  the  interest,  leaving  the  principal  unpaid.  • And, 
besides,  it  was  positively  proved  on  the  trial  that  this 
plaintiff  took  the  note  as  bearer,  and  paid  for  it  its 
full  value,  without  any  notice  or  knowledge  of  the  alleged 
understanding.  We  think  we  cannot  avoid  granting  a new 
trial  upon  these  grounds,  for  the  jury  were  told  that  the 
evidence  was  not  in  law  such  as  could  defeat  the  plaintiff ’s 
recovery. 

McLean,  J. — There  was  no  evidence  at  the  trial  to  sup- 
port the  second  plea.  On  the  contrary,  it  was  shewn  that 
there  was  a perfect  understanding  as  to  the  object  for  which 
the  note  was  given,  and  the  option  which  the  defendant  was 
at  liberty  to  exercise,  as  to  the  payment  of  the  amount  in 
six  months,  or  securing  the  amount,  towards  the  support  of 
a bishop  for  the  western  diocese  of  Canada,  as  expressed  on 
the  face  of  the  instrument  itself.  The  verdict  therefore  on 
that  issue  appears  to  be  clearly  against  evidence. 

The  defence  then  rests  on  the  first  plea,  which  alleges  the 
want  of  consideration  or  value  for  the  making  of  the  note, 
and  that  the  defendant  had  notice  thereof  before  the  note 
was  transferred  to  him. 

It  is  not  alleged  that  the  plaintiff  did  not  pay  value  for  the 
note,  and  if  it  were,  it  was  shewn  that  he  transferred  mort- 
gages to  cover  the  amount  of  this  note,  and  many  others, 
which  mortgages  were  taken  as  an  investment  for  moneys 
paid,  or  for  which  similar  notes  had  been  given  to  advance 
the  contemplated  object,  the  support  of  a bishop. 

The  consideration  for  which  the  note  was  given  being 
expressed  on  its  face,  the  plaintiff  of  course  had  notice  of  it 
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when  the  instrument  was  transferred  to  him.  H e could  see 
and  was  bound  to  take  notice,  that  it  was  not  a consideration 
in  money  or  goods,  or  of  any  substantial  or  tangible  nature; 
but  though  this  can  all  be  gathered  from  the  notice  which 
the  note  itself  affords,  it  by  no  means  follows  that  the  con- 
sideration or  object  for  which  it  was  manifestly  given  does 
not  form  a good  and  sufficient  consideration  to  support  a 
promise.  The  establishment  of  a bishop  in  the  western 
diocese  of  Canada  depended,  as  appears,  on  a sufficient  fund 
being  raised  to  ensure  his  respectable  support.  All  parties 
feeling  an  interest  in  such  establishment  must  be  presumed 
to  expect  public  and  individual  advantage  to  result  from  it, 
and  when  they  undertake  to  contribute  their  means  they 
must  be  presumed  to  have  in  contemplation  the  services  to  be 
rendered  by  a bishop,  and  the  general  and  individual  benefits 
to  be  derived  from  them. 

If  several  persons,  in  order  to  secure  the  services  of  a 
physician,  or  a teacher,  or  any  other  person,  agree  to  give 
notes  by  which  a certain  sum  shall  be  raised  in  order  to 
procure  these  services,  and  notes  are  actually  given,  express- 
ing on  the  face  that  they  are  given  for  that  specific  object, 
and  such  notes  are  placed  in  the  hands  of  some  individual 
to  be  paid  at  a particular  period,  I apprehend  that  want  of 
value  could  not  be  urged  against  the  collection  of  any  such 
note  in  the  hands  of  a holder  who  has  paid  the  full  amount 
for  it,  relying  upon  the  promise  of  the  maker  to  pay  it  at 
maturity. 

If  this  be  so,  then  I can  see  no  reason  why  the  consider- 
ation, which  appears  on  the  face  of  the  defendants  note, 
should  not  be  regarded  as  a sufficient  consideration  to  sup- 
port the  promise  for  its  payment. 

An  innocent  holder  of  a note,  who  has  paid  value,  may 
recover,  though  he  may  have  obtained  it  with  a full  know- 
ledge that  there  was  no  value  as  between  the  maker  and 
the  payee,  and  it  is  not  necessary  that  a promissory  note 
should  express  on  its  face  that  it  was  given  for  value;  but 
if  an  illegal  or  insufficient  consideration  be  shewn  on  the 
face  of  such  note,  it  cannot  in  law  be  enforced. 

It  appears  to  me  that  the  consideration  which  is  shewn 
48  & 49  xvi.,  u.  c.  Q.  b. 
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on  the  defendant’s  note  is  a fair  and  reasonable  consideration 
for  such  a promise,  and  that  the  services  to  be  rendered  by 
a bishop  to  the  defendant  and  to  the  public  at  large,  cannot 
be  held  to  be  of  no  value  as  the  foundation  for  a promissoiy 
note.  I think,  under  the  circumstances,  there  should  be  a 
new  trial.  There  are  probably  many  cases  of  a similar 
nature,  of  contributions  for  various  objects  of  general  as  well 
as  of  individual  interest  throughout  the  province,  and  it  is 
desirable  that  the  law  on  the  subject  should  be  settled.  This 
case  affords  a fit  opportunity  for  obtaining  a decision  on  the 
subject,  by  carrying  it  into  the  court  of  appeal,  should  a 
verdict  be  obtained  against  the  defendant.  As  it  now  stands, 
the  plaintiff  cannot  appeal  against  the  verdict  of  the  jury 
if  a new  trial  were  denied  to  him. 

Burns,  J.,  concurred. 

Buie  absolute. 


Corby  v.  McDaniel  et  al. 

The  imperial  statute  against  lotteries,  12  G-eo.  II.,  ch.  28,  held  to  be  in  force 
in  this  country. 

Ejectment  for  a village  lot,  part  of  lot  No.  14,  in  the  8th 
concession  of  Yonge,  and  numbered  4 in  block  E inFarmers- 
ville. 

At  the  trial  at  Brockville,  before  Robinson,  C.  J.,  it 
appeared  that  the  lot  No.  14,  in  the  8th  concession  of  Yonge, 
belonged  to  Joshua  Bates,  who  laid  out  part  of  it  into  village 
lots,  which  he  disposed  of  by  lottery,  together  with  certain 
personal  property.  He  was  called  as  a witness  upon  the 
trial,  and  swore  that  the  land  was  disposed  of  by  lottery  in 
Hamilton,  through  one  Bray,  as  his  agent,  and  by  his 
direction;  that  the  tickets  were  sold  at  25s.  each  ; that 
Bray  reported  to  him  that  the  plaintiff  Corby  had  bought  the 
ticket  which  drew  the  village  lot  in  question  in  this  action. 
The  lottery  was  drawn  on  the  28th  of  June,  185G,  and  on 
being  informed  that  Corby  had  drawn  this  lot,  Bates 
executed  a deed  to  him  on  the  19th  of  August,  1856,  which 
was  registered  in  the  county  registry,  on  the  28th  of 
January,  1857. 
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This  deed  formed  the  plaintiff’s  title.  The  defendants 
did  not  attempt  to  set  up  any  title  in  themselves,  but 
objected  that  the  sale  to  the  plaintiff  was  void  under  the 
English  statute  against  lotteries,  12  Geo.  II.,  ch.  28,  sec. 
4,  and  a verdict  was  entered  for  defendants,  with  leave 
reserved  to  the  plaintiff  to  move  to  enter  a verdict  for  him,  if 
the  court  should  be  of  opinion  that  he  was  entitled  to  recover, 
notwithstanding  this  objection. 

Boomer  obtained  a rule  nisi  accordingly;  to  which  Gal 
shewed  cause. 

The  authorities  and  statutes  referred  to  are  quoted  in  the 
case  of  Crony n v.  Widder,  deciding  the  same  point,  ante 
page  356. 

RoBiNSONf,  C.  J.,  delivered  the  judgment  of  the  court. 

If  we  had  been  called  onto  determine  this  case  before  our 
statute  19  Vic.,  ch.  49,  had  been  passed,  I cannot  see  upon 
what  principle  we  could  have  determined  the  provisions  of 
the  British  statute  12  Geo.  II.,  ch.  28,  not  to  be  in  force  in 
this  province.  It  certainly  formed  part  of  the  criminal  law 
of  England  as  it  stood  on  the  17th  of  September,  1792,  and 
as  it  was  adopted  by  the  legislature  of  Upper  Canada,  by  the 
Statute  40  Geo.  III.,  ch.  1. 

It  has  indeed  been  assumed  to  be  in  force,  and  acted  upon 
in  this  court  in  the  case  referred  in  the  argument,  of 
Clarke  v.  Donelly,  (T.  T.  5 &;  6 Vic.,)  which  has  not  been 
printed  in  the  reports,  and  of  which  I retain  a recollection, 
though  my  note  of  it  is  not  now  in  my  hands,  but  it  must  have 
been  in  the  hands  of  the  reporter,  because  we  find  the 
decision  of  the  court  inserted  in  the  digest. 

Indeed,  the  same  construction  which  has  been  taken  to 
make  the  English  statutes  against  horse-racing  and  other 
descriptions  of  gaming  part  of  the  law  of  Upper  Canada, 
must,  we  think,  be  equally  extended  to  the  prohibitions 
against  the  sale  of  real  estate  and  goods  by  lottery. 

It  is  true  that  the  legislature,  by  a very  recent  statute,  19 
Vic.,  ch.  49,  has  appeared  to  deal  with  the  subject  as  if  they 
were  unconscious  that  any  prohibition  of  this  species  of 
gambling  existed  before,  and  as  if  they  were  then  for  the 
first  time  rendering  it  illegal.  But  that  cannot  of  itself 
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authorise  us  to  reject  any  part  of  the'criminal  law  of  England, 
which  we  must  otherwise  have  recognised  as  very  clearly  in 
force  in  this  province,  though  no  doubt  we  must  hence- 
forward give  effect  to  this  statute  in  dealing  with  the  subject 
in  connection  with  any  transaction  that  has  taken  place  after 
it  came  into  force. 

There  cannot  be  a plainer  case  of  a deed  being  made  void 
by  the  12  Geo.  II.,  ch.  28,  sec.  4,  than  this.  There  can  be 
no  reason  for  any  doubt  that  the  statute  has  been  determined 
to  be  in  force  here. 

Our  provincial  statute  did  not  take  effect  till  the  1st  of 
January,  1857,  after  the  lottery  had  been  drawn,  and  the 
deed  had  been  executed  to  convey  to  the  plaintiff  the  lot  which 
he  had  drawn.  The  act  therefore  does  not  apply  to  this 
case,  and  if  the  deed  was  illegal  and  void,  it  can  only  be  so 
under  the  statute  12  Geo.  II.,  ch.  28.  In  our  opinion  that 
statute  did  extend  to  Upper  Canada,  and  has  had  the  effect  of 
rendering  the  deed  void  which  was  given  for  carrying  into 
effect  the  disposal  of  the  lot  in  question  by  lottery. 

We  think  the  rule  nisi  must  be  discharged. 

Rule  discharged. 

Boulton  and  the  Town  Council  of  the  Town  of 
Peterborough. 

By-law — Interest  of  applicant — Publication. 

An  owner  of  real  estate  which  has  been  asssesed  is  entitled  to  move  against 
a by-law,  though  his  name  does  not  appear  on  the  roll. 

It  is  sufficient,  under  14  & 15  Vic.,  ch.  51,  sec.  18,  that  the  manner  of 
ascertaining  the  consent  of  the  electors  should  be  prescribed  by  a notice 
attached  to  the  proposed  by-law  when  published,  though  the  act  says  that 
it  shall  be  determined  by  the  by-law. 

The  same  act  directs  that  a copy  of  the  by-law  shall  be  inserted  at  least 
four  times  in  each  newspaper  printed  within  the  limits  of  the  municipali- 
ty, but  the  court  refused  to  quash  a by-law,  under  which  a large  sum 
had  been  borrowed,  because  it  had  been  published  three  times  only  in  one 
of  two  papers. 

A full  copy  of  the  by-law  in  this  case  was  not  published,  but  at  the  time 
of  passing  a clause  was  added  appointing  a day  on  which  it  should 
come  into  operation,  and  directing  that  the  debt  should  be  payable  within 
twenty  years  from  that  day,  while  in  another  clause  the  debentures  were 
made  payable  in  twenty  years  from  their  dates.  The  court,  however, 
held,  that  whether  the  provisions  of  the  14  & 15  Vic.,  ch.  51,  sec.  18, 
sub-sec.  3,  or  of  the  16  Vic.,  ch.  22,  sec.  2,  sub-sec.  4,  were  to  govern, 
this  was  an  irregularity  for  which  they  were  not  bound  to  quash. 

A rmour  obtained  a rule  last  Michaelmas  Term  upon  the 
Town  Council  of  Peterborough,  to  shew  cause  why  a certain 
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by-law  passed  by  them  on  the  15th  of  September,  1857,  for 
enabling  the  said  Council  to  take  £30,000  stock  in  the  Port 
Hope,  Lindsay,  and  Beaverton  Railway  Company,  should  not 
be  quashed,  wholly  or  in  part,  on  the  following  grounds  : 

1.  That  it  was  not  made  with  the  consent  first  had  of  a 
majority  of  the  qualified  electors  of  Peterborough. 

2.  Nor  was  the  manner  in  which  the  consent  of  the  ma- 
jority of  the  electors  should  be  obtained  provided  in  the 
by-law. 

3.  Nor  was  a public  advertisement,  containing  a copy  of 
such  intended  by-law,  inserted  four  times  in  each  newspaper 
printed  within  the  limits  of  the  said  town. 

4.  Nor  was  a copy  of  the  said  by-law  advertised  at  all. 

5.  Thatthesaid  by-law,  or  some  material  provision  thereof, 
was  not  published  for  the  information  of  the  rate  payers 
before  the  final  passing  thereof,  and  that  the  by-law  that  was 
published  was  not  a true  copy. 

6.  That  the  said  railway  company  had  no  authority  to 
build  a portion  of  the  road,  to  aid  in  constructing  which  the 
said  by-law  was  passed. 

The  by-law,  as  it  was  passed  on  the  15th  of  September, 
1857,  recited  that  it  was  necessary  and  expedient  that  the 
council  should  subscribe  for  and  contribute  stock  in  the 
capital  of  the  Port  Hope,  Lindsay,  and  Beaverton  Railway 
Company,  for  the  purpose  of  aiding  in  the  construction  of 
that  portion  of  the  said  railway  between  the  village  of 
Millbrook  and  the  town  of  Peterborough,  to  the  extent  of 
£30,000,  and  that  the  money  that  should  be  required  for 
paying  calls  upon  such  stock  should  be  raised  by  debentures. 
That  the  annual  value  of  the  whole  rateable  property  of  the 
town,  according  to  the  assessment  returns  for  1856,  amounted 
to  £14,884  7s.  That  for  the  payment  of  the  £30,000  and 
interest,  as  therein  provided,  it  would  be  necessary  to  raise 
by  special  rate  upon  the  whole  rateable  property  of  Peter- 
borough in  each  year,  until  the  whole  should  be  paid  off,  over 
and  above  all  other  rates,  the  following  sums  in  each  year 
during  the  twenty  years  next  following  the  passing  of  the 
by-law — namely,  in  1858,  the  sum  of  £3,300,  and  so  on 
through  each  year,  to  1877  inclusive. 


382  queen’s  bench,  easter  term,  21  vie. 

It  then  recited  that  the  annual  rate  in  the  pound  upon  the 
whole  rateable  property  required  as  a special  rate  for  the 
purpose,  to  be  levied  in  the  next  twenty  years  for  the  payment 
of  the  said  £30,000  and  interest,  and  for  the  creation  of  a 
sinking  fund  for  the  loan,  would  be  as  follows : namely,  in 
each  year  4s.  5Jd.  in  the  pound.  And  it  also  recited  that 
the  by-law  had  been  approved  of  by  a majority  of  the  duly 
qualitied  electors  of  the  municipality,  at  a meeting  called  and 
held  in  conformity  with  the  statute  in  that  behalf. 

It  then  enacted  that  it  should  be  lawful  for  the  mayor  of 
the  said  town  of  Peterborough  for  the  time  being,  and  he 
was  thereby  authorised  and  required,  for  and  in  the  name  of 
the  Municipal  Council,  for  the  sole  object  and  purpose  of 
aiding  in  and  securing  the  construction  of  the  said  portion  of 
the  said  railway,  to  subscribe  for  and  take  3000  shares  in  the 
capital  stock  of  the  said  Port  Hope,  Lindsay,  and  Beaverton 
Railway  Company,  amounting  to  £30,000. 

2.  That  the  mayor  might  borrow  any  sum  not  exceeding 
£30,000,  and  bearing  interest  at  the  rate  of  6 per  cent.,  and 
payable  in  twenty  years  from  the  date  of  the  respective 
debentures,  the  interest  to  be  paid  half-yearly. 

3.  That  the  mayor  should  cause  debentures  to  be  issued 
for  the  said  loan  in  sums  not  less  that  £100  each,  and  to  be 
payable  either  in  London  or  Canada,  as  the  purchaser  might 
require,  which  debentures  should  be  placed  in  the  hands  of 
the  treasurer,  and  issued  by  him  under  the  authority  of  the 
mayor. 

4.  That  the  money  so  raised  should  be  applied  in  paying 
for  the  said  stock,  and  for  the  purpose  of  aiding  in  and 
securing  the  construction  of  the  said  portion  of  the  railway, 
ansi  not  otherwise. 

5.  That  the  debentures  should  all  be  made  payable  in 
twenty  years  from  their  respective  dates. 

6.  That  for  paying  the  debentures  and  interest,  the 
special  rates  imposed  by  this  by-law  should  be  raised  and 
collected  upon  the  whole  rateable  property  of  the  town  of 
Peterborough  in  every  one  of  the  twenty  years,  in  addition 
to  all  other-  rates,  which  special  rate  should  be  paid  to  the 
treasurer  for  the  time  being,  at  the  same  time  as  other  rates 
collected  for  the  year. 
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7.  That  the  approval  or  disapproval  of  this  by-law  by  the 
qualified  municipal  electors  of  the  municipality  should  be 
ascertained  in  the  manner  'pointed  out  hereinunder  concerning 
the  same. 

And  it  was  enacted,  lastly,  that  this  by-law  should  take 
effect  and  come  into  operation  on  the  17th  day  of  September, 
1857  ; and  the  debt  or  loan  thereby  authorised  to  be  con- 
tracted should  be  payaJble  within  twenty  years  of  the  said 
last-mentioned  day. 

At  the  foot  of  the  copy  of  this  by-law,  as  certified,  was  this 
notice : 

NOTICE. 

“ I hereby  give  notice,  pursuant  to  the  statute  in  that 
behalf,  that  the  above  is  a true  copy  of  a by-law  which  will 
be  taken  into  consideration  by  the  council  of  the  municipal- 
ity of  the  town  of  Peterborough  after  the  expiration  of  one 
month  from  the  first  publication  thereof  in  the  Examiner 
newspaper,  published  within  the  said  municipality,  such  first 
publication  thereof  having  been  made  on  the  11th  day  of 
August,  A.D..  1857. 

“And  I do  further  give  notice,  that  on  Thursday,  the  3rd 
day  of  September,  1857,  at  the  hour  of  10  o’clock  in  the 
forenoon,  a general  meeting  of  the  qualified  municipal 
electors  of  the  said  municipality  will  be  held  in  the  town 
hall,  in  the  said  town  of  Peterborough,  for  the  purpose  of 
considering  the  said  by-law,  and  approving  or  disapproving  of 
the  same. 

“ (Signed,}  J.  Edwards, 

“Clerk  of  the  Municipality  of  | 
“the  Towm  of  Peterborough.”  j 
Dated  the  10th  of  August,  1857. 

The  whole  of  this  (i.e.  including  the  notice)  was  certified 
by  the  town  clerk,  under  date  of  the  20th  of  September, 
1857,  to  be  a true  and  correct  copy  of  the  by-law,  as  passed 
by  the  town  council  of  Peterborough,  on  the  15th  day  of 
September,  1857. 

The  applicant,  Mr.  Boulton,  swore  that  he  was  a freeholder, 
and  seized  in  fee  of  real  property  in  Peterborough,  for 
which  he  had  been  assessed,  and  paid  taxes  for  1857 ; that 
the  by-law  of  which  he  annexed  the  certified  copy  “ was  not 
published  four  times  in  each  of  the  newspapers  published 
within  the  municipality  of  the  town  of  Peterborough,”  accord- 
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ing  to  the  third  sub-section  of  the  18th  section  of  14  & 15 
Vic.,  ch.  51,  but  only  the  first  seven  sections  thereof , three 
times  in  the  Peterborough  “ Review ,”  published  within  that 
town,  and  four  times  in  the  “ Examiner  ” newspaper,  also 
published  in  the  same  town,  before  it  was  submitted  to  the 
rate-payers  for  their  approval : that  no  poll  was  taken  to 
ascertain  whether  a majority  approved  of  the  by-law,  but  it 
was  merely  submitted  to  a public  meeting  held  under  the 
notice  attached  to  the  by-law : that  the  whole  of  the  by-law 
was  not  submitted  to  the  ratepayers  according  to  the  4th 
sub-section  of  the  2nd  section  of  16  Vic.,  ch.  22,  but  the  last 
clause  thereof,  as  passed  by  the  council,  was  added  thereto 
by  the  said  council  on  passing  it,  without  its  ever  having 
been  published  or  ordered  to  be  published  for  the  information 
of  the  rate-payers  : that  in  his  opinion  the  company  had  no 
authority  to  make  a branch  railway  from  Millbrook  to 
Peterborough,  not  having  commenced  it  within  four  years 
the  time  limited  by  their  original  charter,  nor  within  the 
further  period  of  four  years  from  November,  1852,  to  which 
the  time  was  extended,  within  which  latter  period  nothing 
was  done  towards  its  commencement,  though  one  was  com- 
menced from  Port  Hope  to  Lindsay,  and  is  now  finished. 

There  were  affidavits  hied  on  shewing  cause  against  this 
rule,  that  the  name  of  the  applicant  was  not  upon  the  assess- 
ment roll  of  Peterborough  for  1856  or  1857,  and  that  no 
roll  had  yet  been  made  up  for  1858.  That  the  line  of  rail- 
way from  Port  Hope  to  Peterborough  was  laid  down  and 
staked  out  during  the  winter  of  1852  and  1853,  and  the 
work  upon  the  road  commenced  before  July,  1853,  and  about 
40,000  cubic  yards  had  been  excavated,  based  on  a contract 
executed  on  the  24th  of  May,  1853:  that  the  line  from  Port 
Hope  to  Millbrook  was  made  with  all  possible  despatch 
under  that  contract,  and  was  completed  before  the  1st  of 
November,  1856 : that  in  the  fall  of  1853  a line  was  run 
from  Millbrook  to  Peterborough,  being  a second  survey  of 
that  portion,  and  which  line  was  adopted,  and  does  not  vary 
from  the  other  for  the  first  eight  miles  from  Port  Hope 
towards  Peterborough:  that  £38,000  had  been  expended  be- 
fore the  3rd  of  February,  1858,  upon  that  part  of  the  line 
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between  Millbrook  and  Peterborough,  upon  which  the  iron 
had  been  laid,  and  which  would  be  ready  for  use  within 
two  weeks  ; and  that  £26,000  had  been  expended  on  the 
line  between  Millbrook  and  Peterborough  in  the  last  two 
months. 

It  appeared  that  a pretended  copy  of  the  by-law  to  the 
end  of  the  seventh  clause,  and  including  the  notice  at  the 
foot,  but  without  the  paragraph  or  clause  which  followed 
that,  was  published  on  the  12th  of  August,  1857,  by  being 
put  up  in  the  post  office,  and  in  five  principal  hotels  in  the 
town  : that  the  same  was  published  in  the  Examiner  news- 
paper, then  printed  in  Peterborough,  on  the  11th  of  August, 
1857,  and  three  next  following  weeks  : that  at  the  meeting 
of  the  ratepayers,  held  in  the  town  hall  on  the  3rd  of 
September,  1857,  at  10  o’clock,  pursuant  to  the  notice, 
the  mayor  being  in  the  chair,  and  the  clerk  being  secre- 
tary, the  by-law  (that  is,  down  to  the  end  of  the  7th 
section),  upon  a motion  made  and  seconded,  was  put  to 
the  meeting  by  the  mayor,  and  that  a shew  of  hands  being 
called  for,  the  mayor  declared  that  in  his  opinion  the 
majority  of  the  meeting  was  in  favour  of  the  approval  of  the 
by-law,  “ which  decision  was  not  in  any  manner  appealed 
from.” 

This  was  the  result  officially  entered  by  the  secretary  in 
the  minutes  of  the  meeting. 

In  an  affidavit  made  by  Elias  Burnham,  it  was  sworn  that 
the  by-law  was  unanimously  approved  of ; and  the  town 
clerk  swore  to  the  same. 

It  next  appeared,  that  at  a meeting  of  the  municipal  coun- 
cil, on  the  15th  of  September,  1857,  it  was  moved  and  car- 
ried that  a by-law,  entitled,  &c.,  (according  to  the  printed 
copy  published)  be  amended  by  adding  thereto  the  following 
words,  &c.  (all  that  now  stands  in  the  copy  of  the  by-law,  as 
above  given,  after  the  7th  clause.) 

The  by-law  was  then  amended,  and  read  a third  time,  and 

, Q.  C.,  and  Hector  Cameron  shewed  cause. 

Christopher  Robinson  supported  the  rule. 

12  Vie.,  ch.  81,  secs  155,  177;  14  & 15  Vic.,  ch.  109,  secs. 


Eccles 
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4,  36  ; 14  & 15  Vic.,  ch.  51,  sec.  18;  16  Vic.,  ch.  22;  16  Vic., 
ch.  49 ; Bryant  and  the  Municipality  of  Pittsburg,  13  U.  C 
It.  347,  were  referred  to  in  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  applicant  being  owner  of  real  estate  in  the  town  of 
Peterborough,  which  has  been  assessed,  though  he  is  not  him- 
self on  the  roll  as  a resident  inhabitant,  has  a sufficient  in- 
terest in  the  matter  to  entitle  him  to  raise  the  question  of 
the  validity  of  this  by-law. 

Then  as  to  the  objections  raised  by  him:  that  has  been  aban- 
doned which  relates  to  the  alleged  forfeiture  of  the  charter 
on  account  of  the  work  not  being  commenced  in  time,  and 
I have  no  doubt  it  could  not  be  maintained. 

The  first  of  the  other  objections  is,  that  the  consent  of  the 
rate-payers  had  not  been  obtained,  or  rather  of  the  qualified 
electors  of  the  municipality.  By  this  we  understand  to  be 
meant  that  the  electors  were  not  polled ; but  that  could  not 
be  necessary  unless  some  one  objected,  and  a poll  was  de- 
manded. It  is  declared  that  the  by-law  was  approved  of  by 
those  present  unanimously,  and  there  is  no  evidence  to  the 
contrary. 

2.  It  is  objected  that  the  manner  in  which  the  sense  of 
electors  was  to  be  taken  was  not  provided  for  in  the  by-law. 
The  18th  clause  of  the  statute  14  & 15  Vic.,  ch.  51,  does 
literally  provide  that  the  manner  of  ascertaining  the  consent 
of  the  electors  shall  be  determined  by  the  by-taw.  But  that 
must  receive  a reasonable  construction.  The  proposed  by- 
law could  not  be  an  actual  by-law  till  after  the  consent  of 
the  rate-payers  had  been  obtained,  and  it  was  therefore  in- 
correct to  require  that  the  manner  of  ascertaining  such  con- 
sent  must  be  determined  by  the  by-law.  When  the  by-law 
came  afterwards  to  be  passed,  all  that  operation  would  be 
over. 

We  see  no  more  reasonable  way  of  complying  with  the 
enactment  than  that  adopted  in  this  case,  of  printing  a 
notice  of  the  time  and  place  of  holding  the  meeting  at  the 
foot  of  the  draft  of  the  proposed  by-law,  and  authenticating 
that  by  the  signature  of  the  proper  officers,  so  that  the  draft 
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of  the  by-law  could  not  be  seen  by  any  one  without  seeing 
the  notice. 

3.  As  to  the  publication,  whatever  we  might  think  it 
right  to  do  where  any  formality  as  to  notice  has  been  clearly 
disregarded,  and  especially  if  it  should  appear  that  there  was 
an  object  in  omitting  such  formality,  we  certainly  should  not 
set  aside  a by-law  of  this  description  for  any  slight  and  per- 
haps accidental  failure  in  that  respect.  The  statute  16  Vic., 
ch.  49,  seems  designed  to  give  to  the  municipality  the  power 
of  aiding  this  railway  company  by  passing  a by-law  “ in  the 
manner  prescribed  by,  and  subject  to,  the  provisions  of  the 
statute  of  the  same  session,”  ch.  22.  We  do  not  see  indeed 
that  the  by-law  now  in  question  was  passed  for  raising 
money  on  the  credit  of  the  consolidated  loan  fund,  and  if  it 
was  not,  then  it  may  be  said  that  the  various  provisions  of 
that  act  (ch.  22)  are  not  applicable  to  this  by-law,  and  that 
therefore  there  remained  a necessity  for  strictly  complying 
with  the  18th  clause  of  14  & 15  Vic.,  ch.  51.  Still  we  should 
not  quash  a by-law  of  this  kind,  after  it  has  been  acted 
upon,  on  the  mere  ground  that  in  one  of  the  two  newspayers 
printed  in  the  town,  the  copy  of  the  by-law  was  only  pub- 
lished three  times  instead  of  four,  when  in  the  other  papers 
it  was  published  four  times.  The  legislature  has  shewn  by 
the  later  act,  16  Vic.,  ch.  22,  that  they  deem  a publication 
in  one  newspaper  in  the  town  sufficient ; and  although  it 
may  be  that  that  is  not  the  statute  which  governs  in  the 
case  of  this  by-law,  yet  we  should  not  be  exercising  a sound 
discretion  in  setting  aside  for  such  a cause  a by-law  under 
which  a large  amount  of  money  has  probably  been  borrow- 
ed, and  already  expended. 

The  last  objection  is  the  one  most  material  to  be  considered, 
namely,  that  in  fact  a complete  copy  of  the  by-law  was  not 
published  at  all  till  before  the  meeting,  for  that  a material 
clause  was  added  to  it  at  the  time  of  its  passing,  which 
never  had  received  the  approval  of  the  electors,  nor  been 
submitted  to  them. 

The  later  statute,  16  Vic.,  ch.  22,  is  not  so  strictly  ex- 
pressed in  this  respect  as  the  14  & 15  Vic.,  ch.  51,  is.  It 
only  requires  that  the  by-law,  “ or  every  material  provision 
thereof,  shall  be  published,”  &c. 
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The  earlier  statute  directs  that  a copy  of  the  by-law  shall 
be  published , which  no  doubt  by  fair  construction  means 
the  whole. 

Now  no  doubt  the  part  of  this  by-law  which,  was  added  in 
the  council  at  the  time  of  passing  it,  had  never  been  sub- 
mitted to  the  electors  or  published. 

It  provides  that  the  by-law  shall  take  effect  on  the  17th 
of  September,  1857,  two  days  after  its  passing,  and  that  the 
loan  to  be  contracted  shall  be  payable  within  twenty  years 
of  the  last  mentioned  day. 

In  Bryant  and  The  Muuicipality  of  Pittsburg  (13  U.  C.  R. 
347)  we  had  an  objection  of  this  kind  under  consideration. 
But  that  was  a by-law  passed  under  the  statute  14  & 15  Vic., 
ch.  109,  sec.  16,  which  is  more  stringent  in  its  language  than 
either  of  the  statutes  which  we  are  now  considering ; and 
the  addition  made  to  the  by-law,  after  its  approval,  was 
incomparably  more  material. 

In  the  shape  in  which  this  by-law  was  seen  by  the  electors, 
it  purports  to  be  intended  to  come  into  force  immediately  on 
its  passing,  but  on  what  day  that  would  be  could  not  be 
known,  within  a few  days  at  least.  The  providing  that  it 
should  come  into  operation  two  days  after  its  passing  did 
really  not  create  a difference  that  we  can  suppose  could  pos- 
sibly have  influenced  the  decision  of  any  of  the  electors. 

The  making  the  debt  payable  within  twenty  years  from 
that  day  was  apparently  not  consistent  with  the  other  pro- 
visions of  the  by-law  as  published  and  passed,  for  that  makes 
each  debenture  payable  in  twenty  years  from  its  date,  and 
if  the  debentures  were  not  all  issued,  or  at  least  dated,  soon 
after  the  act  passed,  the  periods  would  not  correspond. 

The  councils  should  be  very  careful  to  comply  with  the 
statute  in  passing  such  by-laws,  for  where  they  are  not  they 
place  the  courts  under  the  painful  necessity  of  creating  (as 
may  be  in  some  cases)  very  great  public  inconvenience, 
besides  most  injurious  consequences  to  individuals,  by  quash- 
ing by-laws  upon  which  large  sums  of  money  have  been 
raised,  and  debentures  issued  which  may  be  circulating  even 
in  foreign  countries. 

Our  authority  to  quash  by-laws,  as  given  by  the  statute, 
is  where  the  by-  law  appears  to  us  to  be  either  wholly  or  in 
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part  illegal.  This  seems,  as  we  have  intimated  in  other 
cases,  to  have  reference  to  what  we  shall  find  on  the  face  of 
the  by-law,  whereas  the  objections  we  have  been  con  si  der 
ing  are  of  another  character.  We  do  not  doubt  our  power 
to  quash  a by-law,  where  it  is  shewn  to  us  that  it  has  been 
passed  illegally,  as  without  some  notice  or  other  formality 
required,  which  appears  to  he  essential  to  the  right  of  the 
municipality  to  pass  it.  But  where  we  interfere  on  that 
ground  it  is,  as  we  conceive,  rather  under  the  jurisdiction 
vested  in  us  at  common  law,  than  under  the  municipal  act. 
And  where  that  is  the  case,  we  have  a discretion  not  to  in- 
terfere on  summary  application,  but  leave  it  to  the  party 
complaining,  if  he  pleases,  to  test  the  validity  of  the  by-law 
by  resisting  its  operation,  or  by  bringing  an  action  for  any- 
thing done  under  it,  as  he  may  be  advised. 

And  this,  we  think,  is  a case  in  which  we  should  take 
that  course. 

Buie  discharged. 


Bogers  v.  The  Great  Western  Bailway  Company. 

Great  Western  Bailway  Company — Goods  received  to  be  forwarded  to  New 
York — Conditions  referred  to  in  receipt — Delay  beyond  defendants'1  line— 
Liability. 

Defendants  were  charged  with  negligence  and  delay  in  the  carriage  of  certain 
furs  belonging  to  the  plaintiff,  from  Toronto  to  New  York,  in  pursuance  of 
their  contract.  Defendants’  railwav  extended  only  to  the  Suspension 
Bridge,  and  it  appeared  that  the  goods  were  delivered  to  them,  addressed 
toR.,  at  New  York,  and  a receipt  given,  which  specified  that  they  were 
received  to  be  forwarded  to  such  address,  subject  to  their  tariff’,  rules  and 
regulations.  In  these  conditions  it  was  stated  that,  when  goods  were  in- 
tended, after  being  conveyed  by  their  railway,  to  be  forwarded  by  some 
other  means  to  their  destination,  the  company  would  not  be  responsible 
after  they  were  so  delivered.  The  goods  were  sent  on  by  defendants  to  the 
Suspension  Bridge,  and  there  delivered  to  the  warehouse  of  the  American 
customs,  until  certain  documents  were  procured,  without  which  they  could 
not  be  sent  on.  The  plaintiff  was  asked  by  defendants  for  such  papers, 
but  they  were  not  furnished  for  some  time,  and  the  furs  were  spoiled  by 
the  delay. 

Held,  that  defendants  were  not  liable,  for  there  was  no  contract  by  them  to 
convey  the  goods  to  New  York  as  alleged,  but  their  undertaking  was  only 
to  carry  them  over  their  own  line,  and  deliver  them  to  the  company  which 
was  to  take  them  on. 

Declaration.  The  first  count  stated  defendants  to  be 
common  carriers  : that  on  the  15th  of  June,  1857,  the  plain- 
tiff caused  to  be  delivered  to  the  defendants,  and  they  re- 
ceived two  certain  boxes  or  cases  in  Toronto,  containing  a 
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quantity  of  furs,  to  be  carried  and  conveyed  by  the  defend- 
ants from  Toronto  to  the  city  of  New  York,  in  the  United 
States,  and  there  to  be  delivered  for  the  plaintiffs  to  certain 
persons,  namely,  John  Randall  & Co.,  within  a reasonable 
time,  for  reward.  Breach , that  the  defendants  did  not, 
within  a reasonable  time,  take  care  of,  or  safely  or  securely 
carry,  the  boxes,  with  their  contents,  to  New  York,  nor 
there,  within  a reasonable  time,  deliver  the  same  for  the 
plaintiff  to  Randall  & Co.,  bat  detained  the  boxes  in  tran- 
situ an  unreasonable  length  of  time,  whereby  the  furs  were 
damaged  and  spoiled.  Second  count,  on  the  defendants’ 
alleging  as  a breach,  that  defendants  neglected  and  refused 
to  do  so,  whereby  the  furs  were  lost  to  the  plaintiff. 

Pleas  : — 1st.  Not  guilty.  2nd.  That  the  plaintiff  did  not 
deliver  to  the  defendants,  nor  did  the  defendants  receive  the 
goods  for  the  purposes  mentioned  in  the  declaration.  3rd. 
That  at  the  time  of  the  delivery  of  the  goods  the  defendants 
were  common  carriersf  rom  Toronto  to  the  Suspension  13  ridge, 
on  the  Niagara  river,  between  Toronto  and  New  York:,  and 
that  at  the  time  of  the  delivery  the  goods  were  directed  to 
be  forwarded  to  a place  beyond  the  Suspension  Bridge,  to 
wit,  at  New  York,  beyond  the  places  of  delivery  of  the  de- 
fendants, to  be  forwarded  by  some  other  company  or  con- 
veyance to  their  final  destination,  and  the  defendants  gave 
notice  to  the  plaintiff,  and  the  plaintiff  had  notice  and  know- 
ledge, that  the  defendants  would  not  be  responsible  for  the 
goods  after  they  had  been  delivered  at  the  Suspension 
Bridge,  and  that  the  defendants  accepted  the  said  goods 
from  the  plaintiff,  to  be  carried  and  conveyed  subject  to, 
and  Under,  and  upon  the  terms  of  the  notice,  and  the  goods 
were  in  due  course  of  business  forwarded  by  the  defendants 
to  the  Suspension  Bridge,  and  were  there  duly  delivered  to 
the  other  carriers  from  Suspension  Bridge  to  New  York, 
to  be  forwarded  in  due  course  of  business  by  such  common 
carriers,  of  which  the  plaintiff  had  notice. 

Issue  was  joined  on  these  pleas. 

At  the  trial,  at  Toronto,  before  Burns,  J.,  the  facts  ap- 
peared as  follow  : the  boxes  of  furs  were  forwarded  from 
Toronto  to  the  Suspension  Bridge,  in  the  month  of  June, 
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1857,  by  the  defendants  being  directed  to  Yew  York.  Ow- 
ing to  the  want  of  sufficient  documents  or  information,  or 
neglect  of  parties,  the  cases  remained  a long  time  in  the 
custody  of  the  Yew  York  Central  Railway  Company,  on  the 
American  side  of  the  Niagara  river,  at  the  Suspension 
Bridge,  before  being  forwarded  to  Yew  York.  The  furs 
were  not  dutiable  on  the  American  side  of  the  river,  but  the 
custom  house  authorities  required  certain  information  of  the 
contents  of  the  cases  and  value,  &c.,  before  permitting  them 
to  be  forwarded.  This  delay,  in  summer  weather,  caused 
the  furs  to  be  spoiled  before  they  reached  Yew  York,  and 
the  question  was  upon  whom  the  loss  should  fall. 

The  evidence  of  both  parties  established  the  folio wingfacts: 
The  plaintiff’s  clerk,  on  the  15th  of  Jane,  1857,  delivered 
the  cases  to  a servant  of  Messrs.  Hendrie  & Shedden,  who 
collected  freight  from  persons  wishing  to  send  by  the  rail- 
way, and  deliver  the  same  to  the  defendants  at  their  station 
in  Toronto.  The  receipt  given  by  them,  and  taken  by  the 
plaintiff,  was  in  the  words  and  figures  following  : — 


“Great  Western  Railway. 


Toronto,  June  15th,  1857. 

The  Great  Western  Railway  Company  will  please  receive 
the  undermentioned  property,  and  forward  it,  subject  to 
their  tariff,  rules  and  regulations,  to  the  following  address  : 
Mr.  John  Randall,  Yew  York. 


Yo.  of  packages  and  species  of  goods.  Marks. 


lb  100  97  Fox, 

4 X do., 
15  Fishers, 
10  Lynx, 
40  Beaver, 
9 Coons, 
101  1 336  Rats, 

/ 1 Fox, 


2 25 

$218  25 

7 00 

28  00 

6 00 

90  00 

3 00 

30  00 

2 00 

80  00 

75 

6 75 

25 

84  00 

2 25 

Jos.  Rogers,  Consignor. 

For  Hendrie  & Shedden 
(Signed) 

(Signed),  M.  R.  McGee.” 


$539  25 


His 

Michael  x Barren. 

Mark. 
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The  conditions  of  the  railway  company,  which  were 
posted  np  in  various  places,  to  be  made  as  public  as  possi- 
ble, were  put  in  evidence,  and  admitted.  The  3rd  and  11th 
conditions  were  in  these  words, — The  company  will  not  be 
responsible  as  follows  : “ 3.  Nor  for  damages  occasioned 

by  delays  from  storms,  accidents,  or  unavoidable  causes,  or 
from  damages  from  the  weather,  fire,  heat,  frost,  or  delay 
of  perishable  articles,  or  from  civil  commotion.  11.  When 
goods  are  intended,  after  being  conveyed  by  this  railway, 
to  be  forwarded  by  some  other  company  or  conveyance  to 
their  final  destination,  the  duplicate  receipt,  furnished  by 
the  consignor,  must  specify  the  same,  and  the  articles 
marked  accordingly.  This  company  will  not  be  responsible 
for  such  articles  after  they  are  so  delivered. 

At  the  time  the  plaintiff’s  clerk  delivered  the  cases  to 
Messrs.  Hendrie  & Shedden,  he  said  he  gave  an  invoice  of 
the  goods  corresponding  with  the  items  and  amounts  in  the 
receipt  before  mentioned,  and  which  receipt — that  is,  the 
duplicate  of  it  sent  to  the  defendants — is  called  the  shipping 
bill.  The  invoice  spoken  of  by  the  plaintiff’s  clerk  was  not 
produced,  and  the  precise  contents  of  it  not  known.  Messrs. 
Hendrie  & Shedden  were  not  agents  of  the  defendants  at 
that  time,  but  they  were  furnished  with  printed  shipping 
receipts  to  give  to  persons  wishing  to  forward  goods,  in 
order  that  they  might  furnish  the  merchants  with  them. 
The  two  cases  of  furs  were  not  sent  from  the  Toronto  sta- 
tion until  the  17th  of  June,  and  when  the  servant  of  Messrs. 
Hendrie  & Shedden  delivered  the  boxes  to  the  defendants, 
their  freight  agent  made  a memorandum  on  the  back  of  the 
duplicate  shipping  bill  in  these  words  : “ This  is  a shipping 
note,  not  an  invoice.  I enclose  a form  to  fill  up,  which 
must  be  sworn  to  by  you.”  This  memorandum  was  shewn 
to  the  plaintiff  on  two  several  occasions,  but  he  thought  he 
had  done  enough,  as  he  said,  to  have  the  cases  forwarded. 
They  were  forwarded  on  the  17th  of  June,  and  arrived  at 
the  Suspension  Bridge  on  the  19th,  and  were  immediately 
sent  over  the  Suspension  Bridge,  and  placed  in  custody  of 
the  New  York  Central  Railway  Company,  which  company 
placed  them  iu  the  bonded  warehouse  of  the  customs,  until 
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the  proper  documents  to  satisfy  the  customs  department  were 
forwarded.  It  seemed  that  the  agent  of  the  New  York  Cen- 
tral Railway  Company  apprised  the  defendants  that  the 
cases  could  not  be  sent  forward,  without  the  customs  depart- 
ment having  first  been  satisfied.  On  the  30th  of  July  the 
defendants’  clerk  wrote  to  the  plaintiff,  as  follows : — 

“ Toronto  Station, 

30 th  July,  1857. 

Mr.  Rogers.  Dear  Sir, — 

You  will  see  from  the  enclosed  that  a sworn  declara- 
tion of  the  value  of  the  furs  is  required  by  the  United  States 
customs.  They  cannot  go  on  without.  The  sooner  you 
comply  with  the  request,  the  sooner  they  will  be  released. 
This  causes  us  infinitely  more  trouble  than  it  does  you.  You 
will  please  comply  at  once  (for  your  own  convenience)  with 
the  request.” 

After  this  communication  was  made  to  the  plaintiff,  no 
answer  having  been  received,  the  defendants’  clerk  waited 
upon  him,  and  informed  him  what  was  necessary  to  be 
furnished,  but  he  refused  to  give  anything  more  than  he 
had  given,  and  stated  that  he  had  furnished  all  he  intended 
to  do.  However,  on  the  same  day  the  clerk  called,  or  the 
day  after,  but  what  day  that  was  did  not  appear,  the  plain- 
tiff sent  to  the  defendants  a document  in  the  following  words 
and  figures  : — 

“ Toronto,  Canada  West, 

15  th  Jane , 1857. 

[Duplicate.] 

I,  Joseph  Rogers,  do  hereby  solemnly,  sincerely,  and  truly 
affirm,  that  the  invoice  subjoined  contains  a just  and  true  ac- 
count of  the  property  delivered  by  me  to  the  Great  Western 
Railway  Company  this  day,  consigned  to  John  Randall  & 
Co.,  of  New  York,  and  that  the  actual  cost  or  value  thereof 
is  as  therein  stated — say  $539  25  cents. 

(Signed.)  Joseph  Rogers. 

Invoice  referred  to  in  the  above.” 

(Here  followed  the  same  enumeration  of  articles  as  con- 
tained in  the  shipping  receipt.) 

The  plaintiff's  clerk  stated  that  a document  similar  to  this 
had  been  furnished  originally  when  the  goods  were  sent 
25  10,  u.  C.  Q.  B. 
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to  the  defendants’  station , but  the  servant  of  Messrs.  Hen- 
drie  & Shedden  said  he  got  no  such  document,  and  the  de- 
fendants’ clerk  stated  that  the  object  of  the  memorandum  on 
the  duplicate  shipping  receipt,  and  of  the  shewing  it  to  the 
plaintiff,  was  to  obtain  such  a document. 

On  the  26th  of  August,  the  defendants’  clerk  again  wrote 
to  the  plaintiff,  as  follows : — 

“ Toronto  Station, 

“ 2 6th  August,  1857. 

“ Mr.  Rogers.  Dear  Sir, — 

“ Please  peruse  the  enclosed  advice  note  from  Suspension 
Bridge  (No.  341,  August  25th).  You  will  see  the  cause  of 
the  further  delay.  The  bearer  will  wait  for  the  invoice,  and 
we  will  forward  it  without  delay.  Note  Mr.  Graham’s  re- 
mark across  the  note.” 

The  advice  note  contained  in  it  was,  that  the  cases  ship- 
ped on  the  17th  of  June,  to  Randall  & Co.,  “are  still  detain- 
ed by  U.  S.  customs.  Furs  are  free,  and  the  invoice  must 
specify  the  number  of  pieces  of  each  kind,  and  their  value 
separately.  Please  get  consignor  to  do  this  as  early  as  pos- 
sible, and  oblige,”  &c. 

The  plaintiff  took  no  further  notice  of  this  than  by  notice 
that  he  should  hold  the  defendants  responsible  for  the  value 
of  the  furs,  which  notice  was  given  them  on  the  30th  of 
August. 

The  remark  of  Graham  across  the  advice  note  was  this  : 
“ If  this  is  not  attended  to  immediately  the  furs  will  be 
spoiled.”  The  freight  agent  of  the  New  York  Central  Rail- 
way Company  proved  that  that  company  took  the  cases  on 
the  19th  of  June,  and  put  them  in  the  United  States  bonded 
warehouse,  and  that  the  papers  produced  were  hot  such  as 
the  custom  house  officer  would  permit  the  cases  to  go  forward 
upon.  The  defendants  were  apprised  of  this  at  once.  The 
defendants  had  made  inquiries  why  the  cases  had  not  been 
forwarded  to  New  York,  and  were  informed  of  the  reason. 
The  agent  of  the  New  York  Central  Railway  Company  stat- 
ed that  he  had  written  to  the  consignees,  John  Randall  & 
Company,  on  the  27th  of  July,  to  which  no  answer  was  re- 
ceived ; and  again  he  wrote  another  letter  to  the  consignees, 
as  follows : 
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New  York  Central  Railroad , 
Suspension  Bridge , August  25,  1857. 

John  Randall,  Esq., 

Water  Street,  New  York . 

Dear  Sir, — I wrote  to  you  on  the  27  th  of  J uly  relative  to 
two  cases  furs  for  you,  Nos.  100  and  101,  received  from  the 
G.  W.  Railway,  and  shipped  at  Toronto,  C.  W.,  in  June  last. 
Before  the  cases  can  be  cleared  from  the  customs  I shall  be 
required  to  produce  an  invoice,  specifying  the  number  of 
pieces,  and  the  different  kinds,  and  their  separate  value. 
I wish  you  to  write  to  the  shipper  to  send  me  the  document, 
so  that  I can  dispose  of  the  boxes.  If  I cannot  get  them 
cleared  from  customs,  I will  get  them  withdrawn  from  the 
bonded  warehouse,  and  send  them  to  the  Great  Western 
Railway,  for  them  to  dispose  of  as  they  may  deem  proper, 
as  this  company  will  not  become  responsible  for  any  damage 
the  furs  may  sustain  by  reason  of  warm  weather  or  ravage 
of  moths.” 

This  witness  stated  that  the  boxes  were  ultimately  forward- 
ed to  New  York  : that  furs  are  free  of  duty  going  into  the 
United  States  ; and  that  such  a document  as  the  duplicate 
declaration  of  value  before  set  forth,  would  have  been  suffi- 
cient to  have  satisfied  the  custom  house  officer  to  have  per- 
mitted the  boxes  to  have  been  forwarded. 

The  freight  agent  of  the  defendants  in  Toronto  stated  that 
when  he  did  not  receive  any  declaration  of  value  from  the 
plaintiff,  as  mentioned  upon  the  shipping  receipt,  he  called 
upon  him  about  the  matter,  and  the  plaintiff  then  said  he 
did  not  feel  called  upon  to  go  to  so  much  trouble  : that  he 
could  forward  furs  through  the  express  agents  without  that 
declaration ; but  the  agent  told  him  that  though  the  express 
agents  might  do  so,  the  railway  company  could  not. 

No  freight  was  paid  upon  the  boxes,  and  the  carters, 
Messers.  Hendrie  & Shedden,  stated,  that  if  any  freight  had 
been  offered  to  be  paid  they  would  not  have  taken  it  further 
than  to  the  end  of  the  defendants’  line,  and  then  only  for  con- 
venience to  the  shipper.  The  two  companies  kept  an  account 
with  each  other  as  to  freight,  which  was  balanced  weekly. 

At  the  close  of  the  plaintiff’s  case,  the  defendants’  counsel 
made  the  following  objections  : 

1.  That  the  contract  declared  upon  was  stated  to  be  to  carry 
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the  goods  to  New  York,  whereas  the  evidence  of  the  receipt 
and  conditions  only  shewed  a contract  to  carry  to  the  end 
of  the  defendants’  own  line  of  railway,  and  that  when  the 
goods  were  delivered  to  the  New  York  company  the  liability 
of  the  defendants  ceased. 

2.  That  the  plaintiff  was  not  the  proper  party  to  bring  the 
action,  but  that  it  should  be  brought  by  the  consignee. 

The  value  of  the  damaged  furs  w~as  admitted  to  be  £100. 

With  a view  of  determining  the  matter  finally  between  the 
parties,  the  learned  judge  put  the  question  to  the  jury  as  one 
of  fact,  to  say  upon  whom  rested  the  blame  of  these  goods  not 
having  been  forwarded  to  New  York,  whether  it  was  caused 
by  the  plaintiff  not  having  furnished  the  defendants  in  suffi- 
cient time  with  the  necessary  documents  or  information  to 
enable  the  cases  to  be  passed  through  the  custom  house  on  the 
United  States  side  of  the  river ; or  whether,  if  the  plaintiff’ did 
furnish  all  that  was  required  or  necessary,  the  defendants 
neglected  to  give  the  required  information  in  proper  time. 
The  learned  judge  called  the  attention  of  the  jury  to  the  fact, 
that  it  was  within  the  plaintiff  s knowledge  to  furnish  the  in- 
formation, and  not  within  the  defendants’  knowledge  ; and 
though  they,  the  defendants,  might  have  applied  often  for 
information,  which  perhaps  had  been  furnished  before,  yet  it 
might  be  said  the  conduct  of  the  plaintiff  was  rather  unreason- 
able in  not  giving  them  the  information  over  again,  when 
they  were  evincing  a desire  to  have  the  boxes  forwarded. 

The  jury  found  for  the  plaintiff,  whereupon  leave  was 
reserved,  to  the  defendants  to  move  to  enter  a non-suit  on  the 
legal  points. 

Irving  obtained  a rule  nisi  to  enter  a nonsuit  on  the  leave 
reserved  or  for  a new  trial. 

Belt  shewed  cause,  and  cited  Muschamp  v.  Lancaster  and 
Preston  R.  W.  Co.,  8 M.  & W.  421 ; Moore  v.  Wilson,  1 T. 
R.  659  ; Davis  v.  James,  5 Burr.  2680  ; Dunlop  v.  Lambert, 
6 Cl.  & Fin.  600;  Coats  v.  Chaplin,  3 Q.  B.  483,  S.  C.  2 
G.  & D.  552;  Macklin  v.  Waterhouse,  5 Bing.  212;  Riley 
v.  Horne,  lb.  217,  224 ; Duff  v.  Budd,  6 Moore  469,  S.  C. 
3 B & B.  177 ; Scothorn  v.  South  Staffordshire  R.  W.  Co., 
8 Ex.  341  ; Pickford  v.  the  Grand  Junction  R.  W.  Co.,  12 
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M.  & W.  776 ; Swain  v.  Shepherd,  1 M.  & Rob.  223  ; 
O’Neill  v.  The  Great  Western  R.  W.  Co.,  7 C.  P.,  203. 

Irving , contra,  cited  Dawes  v.  Peck,  8 T.  R.  330  ; ( -ollins 
v.  The  Bristol  and  Exeter  R.  W.  Co.,  1 H.  & N.  517. 

Robinson,  C.  J. — The  plaintiff  (the  consigner)  was  the 
proper  person  to  bring  the  action  here,  I thinx,  because  it 
was  not  proved,  as  it  was  in  Dawes  v.  Peck  (8  T.  R.  330), 
that  he  was  directed  by  the  consignee  to  send  them  by  the 
Jlew  York  Central  Railroad,  or  by  the  Great  Western 
Railway.  If  that  had  been  shewn,  then,  when  the  plain- 
tiff put  them  in  transitu  according  to  his  instructions,  the 
property  would  have  vested  in  the  consignee,  Randall,  and 
he  must  have  brought  the  action. 

But  though  the  plaintiff,  for  all  that  appears  to  have  been 
proved,  was  the  person  entitled  to  sue  for  such  a cause  of 
action  as  he  sets  forth,  yet  I think  he  failed  to  prove  such  a 
contract  as  he  alleged,  for  the  way-bill  signed  by  the  plain- 
tiff, and  by  the  person  who  received  the  goods  on  behalf  of 
the  company,  did  not  specify  that  the  defendants  received 
the  goods  to  be  carried  by  the  defendants  to  New  York,  or 
to  be  delivered  by  them  there  to  the  consignees  ; nor  did 
the  plaintiff  deliver  them  upon  such  an  understanding  on  his 
part,  for  it  is  expressed  in  the  bill  that  the  defendants  re- 
ceived the  goods  to  be  forwarded,  “ subject  to  their  rules  and 
regulations .”  If  the  plaintiff  did  not  in  fact  know  what 
these  rules  and  regulations  were,  it  behoved  him  to  enquire, 
for  he  saw  that  the  goods  were  not  received  unconditionally. 
And  it  does  not  seem  to  have  been  contended  at  the  trial, 
that  the  plaintiff  was  not  aware  of  the  printed  regulations, 
which  the  defendants  had  promulgated.  If  that  had  been 
contended,  it  would  have  been  left  to  the  jury  to  determine, 
unless  it  had  appeared  to  the  judge,  as  I think  it  probable  it 
would,  that  the  reference  in  the  way-bill  to  the  regulations 
of  the  company,  threw  it  on  the  plaintiff  to  enquire  into  the 
regulations,  by  making  them  binding  nevertheless  upon  him, 
if  he  waived  the  enquiry. 

The  printed  regulations  shewn  do  import,  I think,  though 
not  with  the  clearness  that  one  would  have  expected,  that 
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with  respect  to  goods  forwarded  by  the  defendants  to  places 
beyond  their  own  line,  they  only  undertake  to  deliver  them 
to  those  who  are  to  take  charge  of  them  at  the  terminus  of 
their  railway. 

Even  if  no  such  condition  had  been  shewn  to  have  formed 
part  of  the  contract,  I should  have  been  of  opinion  that  the 
defendants  only  undertook  to  put  the  plaintiff’s  goods  in 
transitu  on  the  line  leading  from  the  Suspension  Bridge  to 
New  York,  not  to  carry  them  to  New  York,  and  deliver 
them  there,  for  which  it  is  proved  no  reward  was  to  have 
been  paid  to  them. 

Then  as  to  the  enquiry  gone  into  upon  the  trial,  in  order 
to  prove  or  disprove  the  statements  contained  in  the  last 
plea.  It  appears  to  me,  if  it  were  necessary  to  determine 
upon  that  point,  that  according  to  the  evidence  it  was  not 
the  fault  of  the  defendants,  that  the  goods  were  detained  at 
the  American  custom  house,  but  that  it  was  either  wholly 
the  fault  of  the  plaintiff,  or  as  much  or  more  his  fault  than 
the  fault  of  the  defendants,  that  the  goods  were  so  detained, 
and  in  either  case  the  plaintiff  would  be  disabled  from  recov- 
ering. 

In  my  opinion  the  plaintiff  did  not  prove  the  contract  to 
be  such  as  he  set  out,  and  on  that  account  a nonsuit  should  be 
entered. 

It  seems  to  me,  also,  that  the  last  plea  was  proved. 

Burns,  J. — The  question  in  this  case,  though  an  important 
one  to  the  mercantile  community,  seems  to  me  a very  simple 
one,  and  involved  in  truth  in  no  difficulty.  The  plaintiff  has 
declared  against  the  defendants  as  common  carriers,  and 
upon  a contract  as  if  to  carry  his  goods  from  Toronto  to  New 
York.  The  question  is,  whether  that  allegation  is  sustained 
by  the  evidence.  The  receipt  given  on  behalf  of  the  defend- 
ants,— that  is,  assuming  that  in  fact  Messrs.  Hendrie  & 
Shedden  were  their  agents  for  the  purpose  of  making  the 
contract  at  all, — shews  that  the  packages  addressed  to  the 
consignees  in  New  York,  were  received  at  Toronto  to  be 
forwarded  by  the  defendants,  subject  to  their  tarriff,  rules  and 
regulations.  The  plaintiff  knew  when  the  packages  were 
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delivered  that  the  defendants’  line  of  railway  extended  no 
further  than  the  Suspension  Bridge  on  the  Niagara  River, 
and  that,  in  order  to  reach  New  York,  it  would  be  necessary 
that  the  goods  should  be  forwarded  in  some  other  method 
than  by  the  defendants’  railway.  Another  fact  he  also  knew, 
and  that  was,  that  though  the  contents  of  the  packages  were 
not  liable  to  duty  on  crossing  the  frontier  of  the  United 
States,  yet  it  was  necessary,  as  he  was  the  consigner,  that  he, 
or  some  one  for  him,  should  give  the  customs  authorities  in 
the  United  States  such  information  as  would  enable  the 
parties  taking  charge  of  the  packages  to  carry  forward  from 
Canada  goods  crossing  the  line.  Under  these  circumstances, 
can  the  receipt  for- the  packages  be  construed  as  a contract 
to  carry  from  Toronto  to  New  York?  No  freight  was  paid 
or  even  spoken  of,  so  that  no  contract  or  implied  duty  can  be 
implied  from  payment  of  freight  against  the  defendants,  as 
common  carriers  beyond  their  own  line.  The  goods  were 
safely  and  securely  carried  on  their  line,  within  a reasonable 
time,  and  delivered  to  the  New  York  Central  Railway  Com- 
pany, and  so  far  the  plaintiff  has  nothing  to  complain  of 
against  the  defendants ; but  his  complaint  is  that  he  gave 
the  defendants  sufficient  information  to  enable  them  to  pass 
the  goods  through  the  custom  house  in  the  United  States  ; 
that  it  was  a part  of  their  duty,  or  part  of  their  contract,  to 
carry  all  the  way  to  New  York;  that  he  himself  was  under 
no  obligation  to  see  that  his  goods  passed  the  custom  house , 
and  that  the  defendants  must  be  treated  as  the  carriers  the 
whole  way  to  New  York  from  Toronto. 

The  Uth  condition,  of  which  the  plaintiff  was  aware,  cer- 
tainly was  not  complied  with  on  his  part,  for  the  packages 
were  not  marked  to  be  forwarded  in  any  particular  manner 
beyond  the  defendants’  line,  but  were  simply  marked  for 
New  York,  and  the  plaintiff  relies  on  the  cases  of  Muschamp 
v.  the  Lancaster  Railway  Company  (8  M.  & W.  421),  and 
Scothorn  v.  the  South  Staffordshire  Railway  Company  (8 
Ex.  341),  to  establish  that  the  defendants  must  be  treated  as 
having  undertaken  to  carry  the  whole  way  to  New  York, 
upon  a receipt  framed  as  the  one  in  this  case  is.  It  will  be 
observed  the  receipt  is  not  that  the  packages  were  received 
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by  the  defendants  to  be  carried  or  conveyed  to  New  York, 
but  the  expression  is  that  they  were  to  be  forwarded.  The 
very  fact  of  receiving  the  goods  would  of  course  imply  a 
contract,  and  impose  a duty  on  the  defendants  to  carry  over 
their  own  line  ; but  the  question  is  whether  the  receipt  being 
to  forward  the  goods  implies  a contract  or  duty  to  carry 
beyond  their  own  line.  The  case  of  Collins  v.  the  Bristol 
and  Exeter  Railway  Company  (11  Ex.  790),  and  upon  appeal 
(1  H & N.  517),  affords  a very  satisfactory  solution  of  the 
present  case,  and  shews  that  though  the  case  of  Muschamp 
v.  the  Lancaster  and  Preston  Railway  Company,  and  others 
of  a similar  character,  are  good  law,  yet  the  principle  is  not 
to  be  extended  beyond  the  meaning  of  the  words,  to  carry 
or  to  convey  to  the  place  of  destination.  If  one  contracts  to 
carry  or  convey  to  a certain  place,  he  must  do  so,  though  it 
may  be  necessary  to  employ  several  companies  or  persons  on 
the  intermediate  routes  to  accomplish  it.  We  are  now  asked 
to  put  the  same  construction  on  the  contract  to  forv'ard  goods. 
The  abstract  meaning  of  the  word  forward  will  not  of  itself 
imply  any  such  meaning.  Then  if  we  resort  to  the  sur- 
rounding facts  and  circumstances,  which  are  resorted  to  some- 
times to  interpret  the  meaning  of  words,  we  should  put  a 
construction  upon  the  word  directly  at  variance  with  the 
stipulations  contained  in  the  11th  condition,  which  was  i m- 
ported into  the  receipt,  though  in  fact  no  memorandum  was 
made  that  the  goods  were  to  be  sent  forward  by  another 
company. 

If  we  should  hold  that  the  receipt  to  forward  imported  a 
contract  to  convey  all  the  way  from  Toronto  to  New  York, 
then  we  must  also  necessarily  hold  that  it  was  part  of  the 
defendants’  contract  and  duty  to  have  caused  these  packages 
to  pass  the  custom  house  on  the  United  States  frontier.  I 
cannot  imagine  for  a moment  that  it  can  be  seriously  con- 
tended such  a duty  is  imposed  upon  common  carriers.  They 
know  nothing  of  the  contents  of  packages  further  than  the 
consigner  chooses  to  make  them  acquainted  with  them.  The 
duty  of  goods  passing  the  customs,  and  being  relieved  there,, 
must  rest  upon  the  persons  forwarding  them, and  their  agents, 
unless  provided  for  by  the  contract.  The  receipt  relied  upon 
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to  forward,  the  packages  to  New  York,  cannot  imply  any 
contract  on  the  part  of  defendants  to  perform  the  duty 
of  passing  the  goods  through  the  Customs,  and,  independent 
of  that  fact,  there  is  nothing  in  the  evidence  to  shew  that 
the  defendants  undertook  that  duty.  They  did  endeavour 
to  procure  the  necessary  information  from  the  plaintiff,  but 
he  thought  he  had  given  them  enough.  He  seems  to  have 
thought  that  the  defendants,  if  they  did  not  contract  to  pass 
the  goods  through  the  customs,  yet  were  his  agents  for  the  pur- 
pose, and  that  they  were  answerable.  If  the  defendants 
were  his  agents  they  could  only  be  liable  in  that  capacity 
for  a neglect  of  their  duty,  but  such  an  agency  cannot  be 
incorporated  upon  a contract  to  forward  goods,  without  some- 
thing more  specific  than  appears  on  the  face  of  the  receipt 
given  in  this  case. 

The  rule  should  be  absolute  to  enter  a non-suit. 

McLean,  J.,  concurred.  Rule  absolute. 


Gildersleeve  v,  Ault  and  Friel. 

Distress — Exemption — Goods  in  the  way  of  trade — Sale  of  goods — Change  of 

possession. 

M. , a ship-builder,  carried  on  his  business  in  a yard  leased  from  A.  The 
plaintiff  sent  two  vessels  there  to  be  repaired,  but  M.  not  having  sufficient 
means,  it  was  agreed  that  the  plaintiff  should  furnish  the  materials,  and 
he  purchased  from  M.  for  the  purpose  some  oak  timber  then  in  the  yard. 
The  plaintiff’s  foreman  took  possession  of  it,  and  a portion  had  been 
worked  up  by  the  plaintiff’s  and  M’s.  men,  when  A.  distrained  both  it 
and  the  vessels  for  rent. 

Held,  that  there  had  been  sufficient  change  of  possession  of  the  timber  to 
dispense  with  a registered  assignment  ; and  that  both  it  and  the  vessels 
were  exempt  from  distress. 

Special  case,  stated  for  the  opinion  of  the  court,  as 
follows : 

This  was  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendants,  for  the  taking  and  unjustly  detaining 
the  steamboat  “ New  Era,”  the  yacht  “Belle  of  Kingston,” 
and  a quantity  of  oak  timber  of  the  plaintiff. 

And  by  consent  of  the  parties,  and  by  order  of  the 
honourable  Mr-.  Justice  Richards,  one  of  the  judges  of  her 
Majesty’s  Court  of  Common  Pleas,  at  Toronto,  dated  the 
twenty-second  day  of  May,  1858,  according  to  the  Common 
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Law  Procedure  Act,  1856,  the  following  case  has  been  stated 
for  the  opinion  of  the  court,  without  any  pleadings. 

1.  The  defendant  George  Nelson  Ault,  being  possessed 
of  a certain  marine  railway  and  ship-yard,  in  the  township 
of  Kingston,  in  the  county  of  Frontenac,  called  and  known 
as  the  Portsmouth  Railway,  let  the  same  to  one  Robert 
McCord,  at  a yearly  rent  of  £225,  payable  quarterly  in 
advance. 

2.  That  the  said  Robert  McCord  entered  into  possession 
of  the  said  premises,  and  carried  on  the  public  trade  or 
business  of  shipbuilding  and  repairing  there. 

3.  That  while  the  said  Robert  McCord  was  so  in  possession, 
and  carrying  on  the  business  as  aforesaid,  the  said  steamboat 
“ New  Era,”  and  yacht  “ Belle  of  Kingston,”  of  the  plaintiff, 
were  brought  to  the  said  premises,  for  the  purpose  of  having 
certain  repairs  done  thereto  by  the  said  Robert  McCord,  in 
the  ordinary  course  of  his  trade  or  business  carried  on 
there. 

4.  That  it  was  in  the  course  of  his  trade  and  business 
for  the  said  Robert  McCord  to  furnish  materials  as  well  as 
labour  necesssary  for  building  and  repairing  vessels  built 
or  repaired  at  said  premises;  but  that  in  consequence 
of  his  want  of  pecuniary  means  at  the  time  of  the 
required  repairs  to  the  said  steamboat  and  yacht,  he 
was  unable  to  supply  all  the  materials  required,  and  the 
plaintiff,  by  agreement  with  the  said  McCord,  undertook 
to  supply  the  materials  required,  and  to  allow  the  said 
McCord  the  customary  price  of  labour  in  working  up  the 
same  on  the  said  premises  for  the  purposes  of  such  repairs. 
That  a portion  of  the  material  required  for  such  repairs  was 
oak  timber. 

5.  That  the  said  Robert  McCord,  then  the  owner  of  the 
oak  timber  in  question  in  this  cause,  and  then  having  the 
same  on  the  said  premises,  for  a valuable  consideration  sold 
and  delivered  possession  of  the  same  to  the  plaintiff,  for  the 
purpose  of  having  the  same  used  in  repairing  the  said  steam- 
boat and  yacht : and  the  said  timber  was  thereupon  taken 
possession  of  Ty  the  foreman  of  the  plaintiff,  for  and  on 
behalf  of  the  plaintiff ; and  after  the  said  sale  and  delivery 
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to  the  plaintiff,  and  while  the  said  oak  timber  was  being- 
worked  up  and  manufactured,  and  after  a portion  of  the  same 
was  prepared  to  be  so  worked  up  by  the  said  McCord  and  his 
workmen,  and  the  workmen  of  the  plaintiff,  and  until  and 
after  the  same  was  distrained  as  hereinafter  mentioned,  the 
said  steamboat  and  yacht  were  on  the  said  premises  for  the 
purpose  of  being  repaired  as  aforsaid,  and  the  said  timber 
also  remained  on  the  said  premises  for  the  purpose  of  being- 
used  and  worked  up,  and  a portion  of  it  had  been  used  and 
worked  up  by  the  said  Robert  McCord,  and  the  workmen 
of  the  plaintiff,  in  repairing  the  said  steamboat  and  yacht 
of  the  plaintiff! 

6.  That  on  the  seventh  day  of  January,  1857,  while  the 
said  steamboat,  yacht,  and  timber  were  on  the  said  premises, 
for  the  purpose  aforesaid,  and  while  the  said  repairs  were 
being  made,  and  before  the  same  were  completed,  and  while 
the  said  steamboat,  yacht,  and  oak  timber  remained  on  said 
premises,  and  more  than  five  days  after  the  sale  and  delivery 
of  the  same  timber  to  said  Gildersleeve,  as  aforesaid,  the  sum 
of  £112  10s.  for  the  rent  of  the  said  premises  became  due, 
and  was  in  arrear  to  the  said  Ault. 

7.  That  the  defendant,  James  Friel,  as  the  bailiff  of  the 
defendant  Ault,  distrained  upon  the  said  steamboat,  yacht, 
and  timber,  for  the  ,said  rent,  and  thereupon  the  plaintiff 
replevied  the  same. 

8.  That  no  bill  of  sale  of  the  said  timber  from  the  said 
Robert  McCord  to  the  plaintiff  has  ever  been  filed  in  the 
office  of  the  clerk  of  the  county  court  of  the  united  counties 
of  Frontenac,  Lennox,  and  Addington. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
said  steamboat,  yacht,  and  timber,  were,  or  either  of  them 
was  liable  to  be  distrained,  under  the  circumstances  above 
set  forth  ? 

If  the  court  should  be  of  opinion  in  the  affirmative  as  to 
all  or  any  two  of  them,  then  judgment  shall  be  entered  for 
the  defendant,  for  the  amount  of  the  said  rent  so  due  and  in 
arrear,  with  the  costs  of  defence ; but  if  the  court  should  be 
of  opinion  that  the  steamboat  and  yacht  were  not  liable  to 
be  distrained,  but  the  timber  was  liable,  then  judgment 
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shall  be  entered  for  the  value  of  the  said  oak  timber,  which 
is  admitted  to  be  £60  3s.  9d.,  and  the  costs  of  defence,  less 
the  plaintiff’s  costs  of  replevying  the  said  steamboat  and 
yacht ; but  if  the  court  should  be  of  opinion  that  neither  the 
said  steamboat,  yacht,  or  timber,  were  so  liable  to  be  distrain- 
ed, then  judgment  shall  be  entered  for  the  plaintiff  for  one 
pound  and  costs  of  suit. 

Draper , for  the  plaintiff,  cited  Gisbourn  v.  Hurst,  1 Salk. 
Simpson  v.  Hartopp,  Willes  514;  Parsons  v.  .Gingell,  4 C, 
249;  B.  545;  Woodf.  L.  & T.  370;  Brown  v.  Shevill,  2 A. 
& E.  138. 

Hector  Cameron , contra,  cited  Gibson  v.  Ireson,  3 Q.  B.  39. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  regards  the  steamer  and  the  yacht,  we  do  not  find  in  the 
case  the  least  room  for  doubting  that  they  were  privileged 
from  arrest,  for  they  were  the  property  of  the  plaintiff  sent 
to  the  tenant  to  be  repaired  by  him  in  the  way  of  his  trade, 
and  while'  they  were  being  so  repaired  they  were  seized  for 
rent  due  by  the  tenant.  These  surely  come  within  the  ex- 
emption, taking  it  in  its  strictest  sense. 

With  respect  to  the  oak  timber,  the  circumstances  were  in 
certain  particulars  different.  That  had  lately  before  been 
the  property  of  the  tenant,  but  before  the  rent  fell  due 
(which  we  think  is  not  a material  point  in  the  case),  it  was 
sold  by  the  tenant  to  the  plaintiff,  and  put  in  the  posses- 
sion of  the  plaintiff  s foreman,  and  it  was  to  be  used  by  the 
tenant  and  the  plaintiff’s  workmen  in  making  the  repairs, 
and  being  the  property  of  the  plaintiff  was  left  on  the  pre- 
mises for  that  purpose,  and  was  seized  after  a part  of  it  had 
been  applied  in  such  repairs,  and  while  the  rest  was  in  the 
course  of  being  so  applied.  If  this  oak  timber  then  was  the 
plaintiff’s  property  when  seized,  we  think  it  was  privileged 
by  the  same  rule  that  privileged  the  vessels. 

If  the  plaintiff  had  bought  that  timber  anywhere  else,  and 
sent  it  there  to  be  applied  by  the  tenant  in  making  the  repairs, 
we  assume  that  there  would  have  been  no  doubt  that  it  would 
have  been  exempt  from  distress,  and  that  the  only  room  for 
question  can  be  whether  it  was  in  fact  the  plaintiffs  property. 
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It  is  conceded  that  it  was  actually  sold,  and  not  merely  pre- 
tended to  be  sold  to  cover  it  from  distress.  If  anything  of 
that  kind  was  intended  to  be  set  up,  the  parties  must  have 
gone  before  a jury,  or  at  least  the  case  must  have  been  differ- 
ently stated. 

But  the  defendant  is  at  liberty  to  contend,  as  he  has  done, 
that  the  property  did  not  pass  by  reason  of  the  non-registry 
of  any  assignment  of  it,  inasmuch  as  the  possession  was  not 
changed. 

We  think  we  must  hold,  upon  the  case  stated,  that  there 
was  no  occasion  for  a registered  assignment,  for  it  is  admit- 
ted that  the  timber  had  been  sold  and  delivered  to  the  plain- 
tiff, and  taken  possession  of  by  his  foreman.  Its  being  al- 
lowed to  remain  on  the  same  premises  is  accounted  for  by 
the  circumstance  that  it  was  wanted  there  for  the  purpose  of 
the  vendee,  to  be  worked  up  in  repairing  the  vessels  which 
were  also  there,  and  it  would  be  unreasonable  to  ascribe  such 
an  intention,  and  give  such  an  operation  to  the  act,  as  would 
have  made  it  necessary  for  the  vendee  to  have  taken  it  home 
or  elsewhere,  and  to  have  sent  it  plank  by  plank  as  it  was 
wanted.  Judgment  for  plaintiff. 


Owston  v.  Williams  et  al. 

Deed — Construction — Habendum  inconsistent  with  premises. 

Under  a conveyance  to  A.,  her  heirs  and  assigns,  habendum  to  A.,  her  heirs 
and  assigns,  and  in  case  of  her  decease  leaving  issue,  then  in  trust  to  0. 
(her  husband,)  his  heirs  or  assigns,  to  and  for  the  benefit  of  the  said 
children,  their  heirs  or  assigns,  to  besold<$or  their  benefit,  if  the  said  O., 
his  heirs  or  assigns,  should  think  fit ; and  if  the  said  A.  should  not  survive 
the  said  O.,  leaving  no  issite,  then  to  the  said  O.,  his  heirs  and  assigns 
for  ever. 

Held,  that  the  habendum  being  inconsistent  with  the  premises,  the  former 
must  govern,  and  that  A,  took  a fee. 

Ejectment  for  six  town  lots  in  Port  Hope. 

The  plaintiff  claimed  as  tenant  by  the  courtesy  of  England. 
On  the  5th  of  May,  1830,  John  Tucker  Williams,  being 
seized  of  this  land,  made  a deed  of  bargain  and  sale,  whereby, 
in  consideration  of  XI 20,  he  granted,  baro-ained  and  sold  to 
Agnes  Owston,  wife  of  the  plaintiff,  her  heirs  and  assigns 
for  ever , all  the  lots  now  in  question,  together  with  all  houses. 
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outhouses,  &c.,  and  the  reversion  and  reversions,  remainder 
and  remainders,  &c.,  “ to  have  and  to  hold  the  same  to  the  said 
Agnes  Owston,  her  heirs  and  assigns,  and  in  case  of  her  de- 
cease leaving  issue,  then  in  trust  to  the  said  Thomas  Owston, 
his  heirs  and  assigns,  to  and  for  the  benefit  of  the  said  child, 
or  children,  his,  her,  or  their  heirs  or  assigns  for  ever,  to  be 
sold  and  disposed  of  for  his,  her,  or  their  benefit  and  advan- 
tage, if  he,  the  said  Thomas  Owston,  his  heirs  or  assigns, 
shall  think  fit  and  proper  so  to  do.  And  if  the  said  Agnes 
Owston  should  not  survive  the  said  Thomas  Owston,  leaving 
no  issue,  then  to  the  said  Thomas  Owston,  his  heirs  and  as- 
signs for  ever.” 

Agnes  Owston  died  on  the  2nd  of  November,  1850,  in  the 
lifetime  of  her  husband , the  plaintiff,  leaving  issue  by  him. 

On  the  1st  of  February,  1851,  the  interest  of  the  plaintiff 
in  this  land  was  sold  by  the  sheriff,  under  several  executions 
against  him,  and  John  Tucker  Williams  became  the  purcha- 
ser, and  received  a deed  from  the  sheriff.  The  defendants 
were  the  executors  under  the  will  of  J.  T.  Williams,  who  had 
died  in  the  meantime. 

A special  case  was  stated  for  the  opinion  of  the  court,  and 
the  question  was,  whether  the  plaintiff*  had  a legal  interest  in 
this  property,  as  a trustee  under  the  terms  of  the  habendum , 
or  whether  he  took  as  tenant  by  the  courtesy,  in  which  case 
his  interest  passed  under  the  sheriff’s  deed  to  the  defendant’s 
testator. 

Christopher  Robinson , for  the  plaintiff,  cited  Smith  on  Pro- 
perty, 183;  Burton  on  R.  P.,  122,  152,  172  ; Co.  Lit.  30  a\ 
Shep.  Touch.  101-2,  113';  Cruise  Dig.  IY.  272. 

Stephen  Richards,  contra,  cited  Doe  dem.  Meyers  v.  Marsh, 
9 U.  C.  R.  212;  Robertson  v.  Norris,  11  Q.  B.  916. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  would  have  seemed  the  most  reasonable  rule,  that  in 
grants,  as  well  as  in  wills,  or  executory  written  contracts, 
the  court  should  be  allowed  to  be  governed  by  the  manifest 
intention  of  the  party  executing,  to  be  gathered  from  the 
whole  of  the  instrument — that  he  should  be  allowed  to  explain 
his  intention  as  he  proceeded,  and  if  at  the  end  he  left  it 
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plain  what  he  intended,  that  effect  should  he  given  to  his 
deed  according  to  his  intention,  when  the  disposition  made 
by  him  was  such  as  he  had  power  to  make.  But  no  doubt 
it  has  been  a rule  very  early  laid  down,  that  a deed  is  to  be 
construed  most  strongly  against  the  grantor,  and  that  when 
he  has  by  the  premises  in  the  deed  most  plainly  granted  an 
estate  to  A.  and  his  heirs,  he  cannot  retract  that  disposition 
by  using  words  in  the  habendum  utterly  inconsistent  with 
the  grant  of  such  an  estate. 

The  principle  is  fully  laid  down  and  discussed,  with  all  its 
exceptions,  in  Baldwin’s  case  (2  Co.  23  b.)  I refer  also  to 
Sheppard’s  Touchstone,  102,  113,  and  to  4 Cruise’s  Digest, 
433. 

We  take  this  to  be  the  case  in  which  we  cannot  avoid  ad- 
mitting that,  if  full  effect  should  be  given  to  the  habendum , 
then  the  word  “ heirs  ” used  in  the  premises,  and  indeed  in 
the  first  part  of  the  habendum  itself,  could  have  no  meaning 
given  to  it,  for  if  Mrs.  Owston  died  leaving  children,  then 
according  to  the  habendum , the  estate  would  go  to  her  hus- 
band Thomas  Owston,  or  his  heirs,  in  trust  for  such  children, 
and  they  would  take  no  legal  estate,  and  if  she  died  without 
issue  in  his  lifetime,  then  the  estate  was  to  go  to  her  hus- 
band in  fee  ; all  of  which  is  utterly  inconsistent  with  the  pre- 
mises, and  cannot  be  taken  as  an  explanation  of  the  descrip- 
tion of  heirs  that  were  meant  by  the  premises. 

We  do  not  see  that  this  case  can  be  distinguished  from 
Doe  dem.  Meyers  v.  Marsh,  decided  in  this  court  (9  U.  C.  R. 
242),  to  which  we  think  we  must  adhere,  for  the  case  of  Doe 
dem.  Timmis  v.  Steele  (4  Q.  B.  663),  and  other  cases,  shew 
that  the  principal  is  still  maintained  to  such  an  extent  as  we 
have  mentioned.  In  our  opinion  the  plaintiff  must  be  non- 
suited, for  he  could  only  claim  under  the  habendum  as  trus- 
tee for  the  benefit  of  the  children,  which  he  cannot  be,  un- 
less we  could  hold  that  the  effect  of  the  habendum  was  to  cut 
down  the  estate  in  fee  granted  to  Mrs.  Owston  by  the  pre- 
mises to  an  estate  for  life  ; or  as  tenant  by  the  courtesy  if  his 
wife  took  a fee,  and  if  he  held  such  an  interest  it  was  sold 
under  the  execution. 


Judgment  for  defendant. 
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Mulligan  y.  Wright. 

Arbitration — Submission  by  executor — Power  to  bind  him  personally . 

On  a submission  between  A.  and  defendant,  describing  himself  as  executor 
of  B.,  of  all  matters  in  difference  between  the  said  parties  in  reference  to 
the  business  carried  on  by  the  said  A.  and  B.  in  partnership,  with  liber- 
ty to  the  arbitrators  to  order  and  determine  what  they  should  think  fit  to 
be  done  by  either  of  the  parties  respecting  the  matters  referred.  Held , 
that  the  arbitrators  had  power  to  order  a sum  to  be  paid  by  defendant  ab- 
solutely, not  merely  to  bind  him  as  executor. 

Action  on  an  award,  made  on  a submission  under  seal,  by 
which  it  was  directed  that  defendant  should  pay  to  the  plain- 
tiff £161  6s.  3|d.  Defendant  pleaded  no  award. 

The  case  was  undefended  at  the  trial, which  took  place  at 
Whitby,  before  Draper , C.  J.,  and  the  plaintiff  recovered  a 
verdict  for  £167  Is.  ljd. 

The  agr  eement  to  submit  was  entered  into  on  the  18th  of 
September,  1857,  between  the  plaintiff  and  the  defendant, 
described  therein  as  administrator  of  Reid  Wright,  de- 
ceased. 

It  recited  difference  between  the  parties  “in  reference  to 
the  business  formerly  carried  on  at  Tullamore,  between  the 
plaintiff  and  the  said  Reid  Wright,  in  his  lifetime,  under  the 
name  and  firm  of  Wright  and  Mulligan that  the  said 
matters  in  difference  were  by  mutual  submission,  on  the  17th 
of  June,  1857,  referred  to  Isaac  M.  Chaffey,  Joseph  Figg, 
and  George  Wright,  as  arbitrators,  who  on  the  same  day 
made  their  award  ; but  that,  it  having  been  ascertained  that 
certain  transactions  in  the  said  business  had  not  been  adju- 
dicated upon  by  the  arbitrators,  it  had  been  agreed  between 
them  that  the  said  submission  and  award  should  be  set  aside, 
and  a new  arbitration  entered  into  in  respect  of  all  matters 
in  difference  between  the  said  parties;  and  the  agreement 
witnessed  that  the  parties  did  thereby  refer  to  the  three 
arbitrators  named  therein,  or  any  two  of  them,  “all  matters, 
of  what  nature  or  kind  soever,  in  difference  between  the  said 
parties,  in  reference  to  the  business  carried  on  by  the  said 
Joseph  Mulligan  and  the  said  Reid  Wright,  deceased,  in 
partnership,  under  the  firm  and  name  of  Wright  and  Mul- 
ligan, or  arising  out  of  the  said  business,  or  in  an}^  manner 
connected  therewith.”  The  arbitrators  “ to  be  at  liberty  to 
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order  and  determine  what  they  shall  think  lit  to  be  done  by 
either  of  the  parties  respecting  the  matters  referred.” 

On  the  19th  of  September,  1857,  the  three  arbitrators 
awarded  to  Joseph  Mulligan  £161  Is.  3Jd.  “to  be  paid 
within  three  months  by  Joseph  Wright,  his  heirs,  &c.  All 
notes  or  accounts  now  in  the  hands  of  Mulligan,  not  col- 
lected, to  be  his,  Mulligan’s  property,  and  if  any  defalcation 
in  their  payment,  Wright  is  to  pay  one  half  of  such  defal- 
cation, and  Mulligan  is  to  have  25  per  cent,  on  the  amount 
collected,  upon  rendering  a true  accountof  the  whole  amount. 

Cameron , Q.  C.,  obtained  a rule  nisi  for  a new  trial,  on 
the  law  and  evidence.  He  contended  that  the  award  was 
not  justified  by  the  submission,  and  was  bad  in  law. 

Crombie  shewed  cause,  and  cited  Doe  Wheeler  v.  Mc- 
Williams, 3 U.  C.  R.  165;  McMahon  v.  Campbell,  2 U.  C. 
R.  158  ; Gun  v.  Van  Allen  et  ah,  5 U.  C.  R.  513  ; Russ,  on 
Arb.  33-4,  523,  576. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  being  undefended  at  nisi prius,  the  plaintiff  pro- 
duced and  proved  his  award,  and  recovered.  Ho  affidavits 
were  filed  accounting  for  the  absence  of  the  defendant  or 
his  attorney,  and  it  is  not  alleged  that  there  was  any  unfair- 
ness or  surprise  in  the  manner  of  the  case  being  brought 
on,  or  that  the  fact  of  there  being  no  defence  arose  from  any 
accident.  It  has  been  stated  that  the  defendant’s  attorney 
conceived  that  under  the  plea  of  “ no  award,”  he  could  not 
take  the  exception  which  he  now  wishes  to  take,  and  there- 
fore did  not  attempt  to  defend  the  case  at  the  trial. 

If  we  saw  that  he  was  under  any  misconception  in  this 
respect,  we  should  not  as  a matter  of  course  open  the  case, 
but  should  only  do  so  upon  its  being  shewn,  which  it  is  not, 
that  the  verdict  is  unjust,  or  that  for  some  good  reason  this 
defendant  ought  not  to  be  made  to  pay  it.  Nothing  of  that 
kind  is  shewn,  for  no  affidavits  are  filed,  and  having  only 
the  record  and  the  award  before  us,  we  can  see  no  ground 
for  interfering. 

The  defendant  did  not  limit  the  submission  to  his  repre- 
sentative character;  that  is,  he  did  not  enter  into  the  sealed 
26  16  u.  c.  q.  b. 
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agreement  of  submission  as  executor ; he  merely  added 
that  description  to  his  name.  Now  this  is  not  like  some 
of  the  cases  referred  to,  in  which  it  was  recited  that  differ- 
ences had  arisen  between  the  testator  and  the  other  party 
to  the  submission.  It  is  stated  here  that  differences  had 
arisen  between  the  plaintiff  and  the  defendant,  and  all  mat - 
ters  in  difference  between  these  parties  wTere  referred,  which  had 
any  reference  to  the  partnership  business  between  the  plain- 
tiff and  the  defendant’s  testator,  or  which  had  arisen  out  of, 
or  were  in  any  manner  connected  with  it.  Now  it  might 
have  even  been  a matter  of  difference  between  these  parties, 
whether  the  defendant  had  not  rendered  himself  pecuniarily 
liable  for  any  balance  that  might  be  found  due  from  the 
estate  ; that  is,  liable  either  by  his  engagement  to  pay  it, 
or  liable  otherwise  from  his  conduct  as  executor. 

And  besides,  the  arbitrators  had  powers  expressly  given 
to  them  to  order  whatever  they  should  think  fit  to  be  done 
by  either  of  the  parties  in  reference  to  the  submission,  and 
it  is  clear  from  several  adjudged  cases,  that  upon  a reference 
such  as  this  is  the  arbitrators  might  award  a sum  to  be  paid 
by  the  executor  absolutely,  where  (as  in  this  case)  he  has 
not  guarded  himself  by  limiting  the  submission  in  such  a 
way  as  could  only  make  the  award  applicable  to  him  in 
his  representative  capacity.  I refer  to  Riddell  v.  Sutton, 
Exr.  (5  Bing.  200),  Barry  v.  Bush  (1  T.  R.  691),  Pearson  v. 
Henry  (5  T.  R.  6),  Worthington  v.  Barlow  (T  T.  R.  453), 
and  to  Robson’s  case  (2  Rose,  50). 

The  utmost  the  defendant  can  contend  for  is,  that  the 
arbitrators  might  have  directed  the  money  to  be  paid  out  of 
the  assets  of  the  estate,  but  they  have  not  done  so,  and  we 
cannot  assume  that  they  ought  to  have  done  so;  andif  from 
anything  which  the  defendant  has  in  his  power  to  shew  they 
ought  to  have  madetheir  award  binding  only  upon  him  in  his 
representative  capacity,  then  he  ought  to  have  moved  against 
the  award  in  proper  time  upon  that  ground.  As  the  case 
stood,  the  plaintiff  upon  the  issue  of  “no  award,”  had 
nothing  to  do  but  to  prove  the  award.  If  on  the  face  of  it 
it  was  bad  (which  I do  not  think  it  was),  it  is  now  held  that 
the  defendant  should  have  demurred,  or  moved  in  arrest  of 
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judgment.  If  it  could  be  shewn  to  be  bad  by  alleging  and 
proving  something  extrinsic,  as  in  Wade  v.  Dowling  (4E.  & 
B.  44),  and  Begina  v.  Bowen  (8  M.  & W.  625),  then  it- was  tor 
the  defendant  to  shew  such  matter;  but  for  all  that  appears 
this  award  was  not  invalid,  and  we  are  therefore  of  opinion 
that  the  rule  must  be  discharged  with  costs. 

Kule  discharged. 


Begina  v.  Davenport. 

Bight  of  Crown  tc  grant  ferry — Lease  during  pleasure — Second  lease  of  same 
ferry — Apportionment  of  rent — Use  and  occupation. 

The  Crown,  on  the 23rd  of  February,  1 838,  granted  a lease  to  D.  of  “our 
ferry  across  the  river  Detroit,  from  Windsor  to  Detroit,”  during  pleasure, 
at  an  annual  rent,  payable  on  the  24th  of  June.  On  the  14th  of  March, 
1843,  a precisely  similar  lease  of  the  same  ferry  was  granted  to  B.,  and 
it  was  proved  that  from  that  time  B.  had  used  the  ferry,  greatly  to  D.’s 
injury- 

Held,  that  the  second  lease  revoked  the  first  : that  D.  was  liable  for  rent  only 
up  to  the  then  last  yearly  day  of  payment  mentioned  in  his  lease  ; and  that 
he  was  not  liable  for  the  use  and  occupation  had  afterwards. 

Held,  also,  affirming  Kerby  v.  Lewis,  6 0S.  207,  that  the  Crown  had 
clearly  the  right  to  grant  an  exclusive  ferry  across  the  Detroit  river. 

Special  case.  On  the  first  day  of  Hilary  Term,  1857,  a 
commission  issued  out  of  this  court,  directed  to  Robert 
Gladstone  Dalton  and  Matthew  Crooks  Cameron,  Esquires, 
authorizing  them  to  enquire  whether  Lewis  Davenport,  late 
of  the  village  of  Windsor,  deceased,  was  at  the  time  of  his 
death  indebted  to  the  Queen,  in  any  and  what  sums  of 
money,  arising  out  of  rents  for  the  ferry  across  the  river 
Detroit,  from  Windsor  to  Detroit. 

On  the  12th  day  of  February,  1857,  it  was  found  by  in- 
quisition of  that  date,  had  pursuant  to  the  said  commission, 
that  Lewis  Davenport,  in  the  said  commission  named,  was, 
on  the  ‘‘day  of  the  dateof  his  death, indebted  to  our  Sovereign 
Lady  the  Queen  in  £182  10s.,  for  so  much  money  arising 
from  the  rents  due  by  him  to  her  Majesty  for  her  Majesty’s 
ferry  across  the  river  Detroit,  from  Windsor  to  Detroit.” 

On  the  28th  day  of  February,  1857,  the  said  commission 
and  inquisition  having  been  duly  filed,  a writ  of  diem  clausit 
I extremum  issued  out  of  this  court,  directed  to  the  sheriff  of 
the  county  of  Essex,  under  which  he  seized  certain  lands  and 
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tenements  particularly  mentioned  in  the  record  of  nisi  prim 
in  this  cause. 

On  the  10th  day  ol  September,  1857,  the  defendant  Lewis 
Davenport,  by  George  Alexander  Philpotts,  his  attorney, 
appeared  and  claimed  the  said  lands  and  tenements,  &c.,  to 
belong  to  him,  and  pleaded  that  Lewis  Davenport,  deceased, 
was  not,  at  the  time  of  his  death,  indebted  to  her  said  Ma- 
jesty the  Queen,  in  manner  and  form  as  in  the  said  commis- 
sion and  inquisition  alleged,  and  prayed  that  her  Majesty’s 
hands  might  be  moved,  &o. 

TJpon  this  plea  issue  was  joined. 

At  the  trial,  at  the  last  assizes  for  Toronto,  before  the 
Chief  Justice  of  the  Common  Pleas,  the  plaintiff  put  in  an 
exemplification  of  a lease  from  the  Crown,  dated  the  23rd 
day  of  February,  A.D.,  1838,  to  Lewis  Davenport,  of  the 
ferry,  describing  it  as  “ our  ferry  across  the  river  Detroit, 
from  Windsor  to  Detroit.”  Habendum  to  said  Lewis  Daven- 
port, his  executors,  administrators  and  assigns,  during  our 
pleasure  ; rendering  rent,  £20  per  year,  first  payment  on 
the  24tli  of  June,  1838. 

The  lease  contains  various  conditions,  particulars  of  which 
appeared  in  the  exemplification  filed.  The  plaintiff  also 
proved  that  the  said  Lewis  Davenport,  during  his  lifetime, 
(he  died  in  September,  1818)  used  the  ferry,  enjoying  cer- 
tain privileges  in  respect  thereof,  being  only  required  to 
make  one  custom  house  entry  a day,  instead  of  entering 
every  trip  of  his  ferry  steamer,  and  that  in  May,  1839,  £15 
17s.,  and  in  October.  1840,  £12  10s.  were  paid  by  him  on 
account  of  this  rent. 

And  the  plaintiff  claimed  rent  up  to  the  time  of  Daven- 
port’s death,  which  (giving  credit  for  payments)  counsel 
agreed  amouuted  to  £187  10s. 

For  defendant  was  putin  a certified  copy,  admitted  as  an 
exemplification,  of  a lease  of  the  same  ferry  from  the  Crown 
to  one  Francis  Baby,  dated  14tli  March,  1843,  and  precisely 
similar  in  the  description  of  the  thing  demised,  rent  re- 
served, conditions,  &c.,  to  that  granted  to  Davenport;  and 
it  was  proved  that  on  Baby  getting  this  lease  he  at  once 
commenced  to  ferry,  running  first  with  a scow  for  teams, 
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and  a small  boat  for  passangers,  and  afterwards  with  a 
steamer  built  by  him  for  that  purpose,  from  a wharf  at 
Windsor  from  \Vhich  Davenport  formerly  ran  his  boat,  and 
about  200  feet  distant  from  Davenport’s  ferry  wharf,  to  the 
same  wharf  in  Detroit  to  which  Davenport’s  ferry  boat  ran, 
and  that  Baby  had  ever  since  continued  said  ferry  : that  it 
operated  very  injuriously  to  Davenport,  so  that  for  a long 
time  his  ferry  boat  did  not  pay  expenses,  until  arrange- 
ment was  made  between  Baby  and  Davenport  to  charge  a 
higher  and  uniform  rate  of  fare.  It  was  also  shewn  that 
the  customs  collector  at  Windsor,  acting  under  instructions 
from  the  government,  allowed  Baby’s  ferry  the  same  privi- 
lege of  daily  entry  which  had  been  allowed  to  Pavenport ; 
and  that,  after  Baby’s  ferry  boat  commenced  her  trips, 
other  boats  were  occasionally  run  in  opposition  by  persons 
who  claimed  that  the  ferry  was  free,  there  being  no  exclu- 
sive right  claimed  in  Detroit  for  the  privilege  of  running  to 
and  from  the  wharf  there,  and  that  for  the  past  year  such  a 
boat  had  run  regularly.  Defendant  also  put  in  an  exempli- 
fication of  a subsequent  lease  from  the  Crown  to  Baby,  dated 
in  1849,  for  a definite  period,  i.  e .,  for  seven  years,  at  an 
increased  rent,  i.  e.,  £37  15s.  per  year,  and  Davenport  sub- 
mitted,— 

1st.  That  the  Crown  had  no  right  to  the  ferry,  it  being  to 
a foreign  country. 

2nd.  That  the  lease  to  Baby  determined  Davenport’s  term, 
and  operated  as  a revocation  of  his  lease  during  pleasure, 
and  that  therefore  at  all  events  the  plaintiffs  could  not  recover 
rent  after  1842. 

To  which  the  plaintiff  replied,  as  to  the  first  point,  that 
the  Crown  had  the  right ; and  if  not,  that  defendant  was 
estopped  by  the  lease. 

And  as  to  the  second  point,  that  the  ferry  demised  to  Baby 
was  a different  ferry  from  that  demised  to  Davenport,  and 
that  at  all  events  the  plaintiffs  could  recover  for  the  use  and 
occupation,  of  which  evidence  had  been  given. 

And  a verdict  was  taken  by  consent  for  the  plaintiff  for 
£66  13s.,  which  counsel  agreed  was  the  amount  of  rent  due 
(crediting  payments)  up  to  the  date  of  Baby’s  lease,  subject 
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to  the  opinion  of  the  court,  and  to  be  reduced  by  £15  if  the 
defendant  should  be  held  not  liable  for  a proportion  of  the 
rent  1843,  the  year  in  which  the  Baby  lease  was  made  ; or 
to  be  increased  to  any  amount  not  exceeding  £187  10s., 
which  was  the  amount  of  rent  calculated  up  to  the  death  of 
the  lessee,  Davenport;  and  with  leave  to  enter  a verdict  for 
the  defendant. 

The  questions  for  the  opinion  of  the  court  are, — 

1st.  If  defendant  is  not  estopped,  whether  the  Crown  has 
the  right  to  grant  the  ferry  ? 

2nd.  Whether  the  license  to  Lewis  Davenport,  of  date  1838, 
was  revoked  and  made  void  by  the  license  to  Francis  Baby,  of 
date  1843? 

3rd.  If  so,  whether,  notwithstanding  having  used  the  ferry, 
and  having  claimed  and  received  ferry  privileges  after  the 
revocation,  he  did  not  become  indebted  to  the  Crown  for  the 
use  and  occupation  ? 

4th.  If  not,  whether  he  was  not  liable  under  his  license 
for  the  rent  which  accrued  due  before  its  revocation  in  1843? 

5th.  And  if  so,  whether  he  was  not  liable  for  the  fraction 
cf  the  year  which  accrued  between  June,  1842,  when  his 
fourth  year  expired,  and  April  following,  when  the  license 
to  Francis  Baby  took  effect  ? 

P.  A.  Harrison,  for  the  Crown,  cited  Thompson  v.  Brown, 

7 Taunt.  669 ; Pirn.  v.  Curell,  6 M.  & W.  234. 

Prince , contra,  cited  Woodf.  L.  & T.  157  ; Platt  on  Leases, 
I.  654-6. 

Robinson,  C.  J. — We  cannot  find  an  authority  determin- 
ing what  shall  be  the  effect,  as  regards  the  claim  for  rent,  of 
the  Crown  making  a demise  to  a second  lessee  of  the  same 
premises  which  had  been  before  demised,  and  during  the 
existence  of  the  first  term.  Indeed  we  could  not  expect  any 
adj  udged  case  of  the  kind,  as  it  would  seem  to  be  a strangely 
inconsistent  thing  for  the  Crown  to  do,  and  has  not  been  done 
in  this  case,  for  the  first  lease  was  not  for  a certain  term,  but 
during  the  pleasure  of  the  Crown. 

My  opinion  is,  that  the  second  lease  or  license  in  this  case 
revoked  the  first,  and  that  the  Crown  cannot,  under  such  cir- 
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cumstances,  claim  rent  after  the  disturbance  of  the  right  of 
ferry  which  has  taken  place  by  its  authority.  There  would 
be  no  satisfactory  means  of  measuring  what  amount  of  rent 
would  be  just  to  exact,  even  supposing  that  a recompense 
could  be  recovered,  as  for  use  and  occupation,  under  the 
circumstances,  since  it  might  well  be  that,  although  the  first 
lessee  might  have  continued  to  receive  something  considera- 
ble, notwithstanding  that  the  other  lessee  was  at  the  same 
time  plying  under  his  lease  from  the  Crown  at  the  same 
place,  yet  the  receipts  (of  which  only  a very  uncertain  esti- 
mate could  be  formed)  might  not  exceed  or  equal  the  charge 
of  maintaining  the  ferry. 

But  besides  this,  the  first  lessee  could  not  be  said  to  be 
enjoying  by  'permission  of  the  Grown  after  the  second  lease 
was  made,  since  by  that  lease  or  license  to  Baby  the  Crown 
in  effect  revoked  its  pleasure  to  Davenport,  and  determined 
its  will  in  his  favor,  so  that  the  Crown  could  not  be  taken  to 
be  assenting  to  an  enjoyment  by  him  which  would  be  wholly 
inconsistent  with  the  second  lease.  It  does  not  make  any 
difference,  I think,  that  the  lease  made  to  Baby  in  April,  1843, 
was  only  to  hold  during  pleasure,  for  the  Crown  did  not  in 
fact  restrain  the  second  lessee  from  doing  what  his  lease 
authorised  him  to  do,  and  the  effect  upon  the  interests  of  the 
first  lessee  was  the  same,  whether  the  Crown  gave  the  right 
for  a certain  time  or  as  long  as  the  Crown  pleased,  so  long 
as  the  Crown  did  not  recall  the  license  which  authorised  the 
disturbance  of  the  defendant’s  right. 

I think  the  rent  should  be  recovered  only  up  to  the  end  of 
the  year  1842,  for  it  seems  to  be  settled  that  there  should 
be  no  apportionment  of  rent  when  there  has  been  an  eviction 
in  the  middle  of  a quarter. 

According  to  this  the  Crown  should  recover,  I believe 
under  the  case  stated,  £51  13s. 

McLean,  J. — As  to  the  first  question,  it  appears  to  me 
that,  like  other  tenants  or  lessees,  the  defendant  is  estopped 
from  denying  the  right  of  the  Crown  to  grant  or  lease 
the  ferry,  which  has  been  enjoyed  by  him  since  1838> 
under  a license  which  he  then  accepted,  and  subject  to  a 
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rent  which  he  then  agreed  to  pay.  But  if  he  were  not  es- 
topped, the  question  as  to  the  right  of  the  Crown  to  grant  a 
lease  or  license  to  ferry  has  already  been  decided  in  the 
several  cases  of  Kerby  v.  Forsyth,  which  have  come  before 
this  court,  and  is  recognised  by  various  statutes  of  the  pro- 
vince, ( a ) and  until  these  are  repealed,  I apprehend  that  a 
license  from  the  Crown  is  not  open  to  any  question. 

As  to  the  second  question,  the  license  to  defendant  during 
pleasure  was  undoubtedly  revoked,  though  probabl}7  not 
intended,  by  the  granting  of  a license  in  1843  to  Mr.  Baby, 
and  from  the  time  of  such  revocation  the  Crown  could  have 
no  right  fco  demand  rent  for  the  use  of  a ferry  which  was  not 
enjoyed  under  its  license.  The  lessee  of  the  ferry  for  the 
the  time  being  was  the  only  person  entitled  to  the  use  of  the 
ferry,  and  was  bound  to  keep  it  in  operation  for  the  use  and 
accommodation  of  the  public.  He  might  have  prevented  the 
defendant  from  running  his  boats  at  that  ferry,  or,  if  he 
chose  to  permit  him  to  do  so,  might  have  exacted  some  con- 
sideration for  the  indulgence  : but  the  Crown,  so  long  as  Mr. 
Baby’s  lease  was  in  force,  superseding  that  previously  held 
by  the  defendant,  could  not  ask  the  defendant  for  any  rent 
or  allowance  for  exercising  a right  of  ferriage  which  he  had 
no  right  to. 

The  third  question  is  answered  by  what  I have  above 
stated ; and  as  to  the  fourth,  it  admits  of  no  doubt  that  de- 
fendant is  liable,  and  bound  to  pay  the  yearly  rent,  which  he 
undertook  to  pay  when  he  received  his  license  in  1838,  up 
to  the  expiration  of  the  year  preceding  its  revocation.  The 
pleasure  of  the  Crown  having  been  exercised  in  terminating 
the  defendant’s  license  at  a period  of  the  year  when  no  rent 
for  that  year  could  be  demanded,  as  it  would  only  become 
due  at  the  expiration  of  the  year  in  June,  all  claim  for  rent 
for  any  portion  of  that  year  was  abandoned.  The  defend- 
ant' not  having  enjoyed  the  benefit  of  his  license  for  the  full 
year,  could  not,  at  the  expiration  of  it,  be  called  upon  to  pay 
a yearly  rent,  nor  could  he  be  called  on  to  pay  for  a fraction 
of  a year,  his  agreement  being  to  pay  by  the  year,  and  not 


(a)  See  37  Geo.  III.,  ch.  10 ; 8 Vic.,  ch.  50  ; 9 Vic.,  ch.  9 ; 12  Vic.,  ch.  81. 
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merely  up  to  the  time  that  his  license  was  revoked  by  the 
granting  a lease  of  the  ferry  to  another.  I think  the  verdict 
should  be  entered  for  the  amount  of  rent  which  became  due 
up  to  24th  of  June,  1842,  and  that  for  the  broken  part  of  the 
year,  from  June,  1842,  to  March,  1848,  the  defendant  cannot 
be  called  upon  to  pay  rent,  which  would  not,  had  his  lease 
continued,  have  been  payable  till  June,  1843,  and  then  only  in 
a gross  sum  for  the  year. 

Burns,  J. — Since  the  decision  of  Kerby  v.  Lewis  in  this 
court,  reported  in  6 0.  S.,  207,  there  can  no  longer  be  any 
question  raised  whether  the  Crown  had  the  right  to  grant  an 
exclusive  right  of  ferry  across  the  Detroit  river,  and  there- 
fore there  is  no  occasion  to  say  whether  the  defendant  was 
estopped  from  disputing  that  point  by  reason  of  Lewis  Da- 
venport obtaining  from  the  Crown,  in  1838,  a license,  by 
way  of  patent,  of  the  ferry,  on  condition  of  paying  rent. 

It  does  not  appear  that  the  limits  of  the  ferry  were  defined 
previous  to  the  year  1838,  or  that  they  were  defined  in  or 
by  the  lease  given  to  Lewis  Davenport;  and  the  lease  to 
Baby  is  in  the  same  terms, |and  describes  the  ferry  as  “ our 
ferry  across  the  river  Detroit,  from  Windsor  to  Detroit.  The 
8 Vic.,  ch.  50  (1845),  in  the  5th  section,  enacts  “ that  in  any 
case  where  the  limits  to  which  the  exclusive  privilege  of 
any  ferry  extends,  are  not  already  established,  such  ex- 
clusive privilege  shall  not  hereafter  he  granted  for  any 
greater  distance  than  one  mile  and  a half  on  each  side  of  the 
point  at  which  the  ferry  is  usually  kept.”  It  does  not 
appear  that  Lewis  Davenport  had  an  exclusive  right  of  ferry 
given  to  him  within  any  specified  distances,  though  when 
the  Crown  granted  to  him  the  ferry  as  “ our  ferry  across 
the  river  Detroit,”  that  right  would,  I think,  be  implied  to 
embrace  what  was  known  as  the  ferry  across  the  river  De- 
troit, from  Windsor  to  Detroit.  The  simple  question, 
however,  is,  after  having  given  the  ferry  as  “our  ferry,”  to 
Lewis  Davenport  to  hold  during  pleasure,  whether  the 
lease  to  Baby  of  precisely  the  same  thing  or  subject  mat- 
ter, is  not  a revocation  of  the  first.  If  one  make  an  effec- 
tual grant  of  a thing  belonging  to  him,  he  cannot  make 


418 


QUEEN’S  BENCH,  EASTER  TERM,  21  VIC. 


a second  grant  of  the  same  thing.  Here  was  no  effectual 
grant  of  the  ferry  for  any  certain  length  of  time  to  Lewis 
Davenport, but  only  to  be  held  during  pleasure,  aud  the  rule 
is,  where  the  first  gift  or  grant  is  of  part  of  the  thing  granted, 
or  of  part  of  the  time  only,  the  second  grant  will  be  good 
for  the  overplus.  It  is  impossible  to  say  that  the  grant  to 
Baby  was  invalid  when  we  seethe  terms  upon  which  Lewis 
Davenport  held  the  terry,  hut  to  hold  that  the  two  are  to 
exist  together  at  the  same  time,  and  that  Lewis  Davenport 
should  he  hound  to  pay  his  £20  a-year,  and  that  Baby 
should  pay  £37  15s.  for  the  same  thing,  could  scarcely  be 
supposed  to  be  right;  for  if  so  there  would  then  be  no  limi- 
tation upon  the  granting  ot  the  ferry  to  as  many  different 
persons  as  the  Crown  chose.  Ido  not  see  any  difference,  in 
applying  the  rule  to  a ferry,  different  from  what  would  be 
applied  to  an  acre  of  land,  or  a chattel,  such  as  a ship,  for 
instance,  which  the  Crown  might  grant.  The  term,  “our 
ferry  at  Windsor,”  must  imply,  when  there  is  no  reservation, 
the  whole  right  of  ferrying  as  to  possession,  as  it  would  the 
possession  of  the  land  or  the  ship,  as  long  as  the  grant 
lasted.  Whether  it  would  have  been  necessary  for  tne 
Crown  to  do  any  thing  to  determine  the  pleasure,  beyond 
that  of  granting  the  ferry  to  another  person,  we  need  not 
inquire  into.  I must  take  it  for  granted  that  the  Crown 
intended  that  Baby  should  have  what  had  formerly  been 
given  to  Lewis  Davenport,  and  that  act  put  an  end  to  the 
right  of  the  Crown  to  call  upon  Davenport  any  longer  to 
pay  rent.  The  rent  was  to  be  payable  yearly,  but  before 
the  year  ended,  which  would  entitle  the  Crown  to  call  upon 
Davenport  for  the  rent,  the  lease  was  voluntarily  put  an  end 
to.  The  day  of  payment  never  arrived,  consequently  I 
think  it  must  be  considered  the  Crown  did  not  lookfor  any 
aliquot  proportion  of  a year. 

It  appeared  to  me  the  verdict  should  be  entered  in  favour 
of  the  Crown  for  £51  13s. 

Judgment  for  the  Crown. 
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Wood  et  al.  v.  Stephenson. 

Check — Post  dating — Days  of  grace — Notice  of  non-payment — Proof  of  con- 
sideration and  plaintiffs ' property. 

A check  in  this  country  may  be  post-dated,  though  in  England  it  is  pro- 
hibited by  the  stamp  acts. 

Where  such  check  is  payable  on  demand,  no  days  of  grace  are  allowed. 
Where,  on  the  same  day  that  the  check  was  dishonoured,  defendant  paid 
£150  to  the  holder  on  acconnt  of  it — Semble,  sufficient  to  excuse  notice 
of  non-payment,  though  he  declared  that  he  was  then  ignorant  of  such 
dishonour.  In  this  case,  however,  no  notice  was  necessary,  the  banker 
being  solvent. 

Held,  under  the  circumstances  set  out  in  the  evidence  below,  that  the  pleas 
setting  up  want  of  consideration,  and  denying  plaintiffs’  property  in  the 
check,  could  not  be  held  to  be  proved. 

Action  by  the  plaintiffs,  as  bearers  of  an  order,  drawn  by 
defendant  and  one  Taylor,  who  was  alleged  to  be  out  of  the 
jurisdiction,  on  the  14th  of  March,  1857,  upon  the  bank  of 
British  North  America,  for  £446  8s.  9d.,  payable  to  bearer, 
alleging  that  the  plaintiffs  became  the  bearers,  and  that  the 
order  was  duly  presented  for  payment,  and  was  dishonored, 
of  which  defendant  had  due  notice. 

Defendant  pleaded — 1.  That  he  did  not  make  the  order. 

2.  That  he  had  not  due  notice  of  non-payment. 

3.  That  the  order  was  not  duly  presented  for  payment. 

4.  That  there  was  no  consideration  for  making  the  order, 
and  the  plaintiffs  gave  no  consideration  for  the  order  to  R. 
H.  Brett,  from  whom  they  received  it,  and  that  the  plaintiffs 
now  hold  the  order  without  consideration. 

5.  That  there  was  no  consideration  for  making  the  order 
by  defendant  and  Taylor,  and  the  plaintiffs  received  the 
order  after  it  had  become  due  and  payable. 

6th.  That  the  order  was  given  by  defendant  and  Taylor 
to  R.  II.  Brett,  who  has  been  always  the  lawful  holder 
thereof:  that  the  plaintiffs  now  hold,  and  have  always  held 
the  same  as  Brett’s  agent : that  the  order  was  given  in  con- 
sideration of  certain  bills  of  exchange,  drawn  by  Brett  on 
Messrs.  Hayley  & Co.,  in  England,  and  since  overdue  and 
dishonoured,  whereof  Brett  had  notice,  and  that  Brett  is  now 
liable  to  pay  that  amount  on  said  bills  of  exchange  to  defen- 
dant: that  the  order  (or  check)  sued  on  is  now  held  by  the 
plaintiffs  as  agents  for  Brett,  and  that  Brett  is  liable  to  pay 
defendant  as  drawer  of  the  said  bill,  for  the  amount  of  the 
said  check,  and  defendant  offers  to  set  the  same  off,  &c. 
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The  plaintiff  joined  issue  on  all  the  pleas. 

At  the  trial,  at  Toronto,  before  Hagarty , J.,  it  appeared 
that  on  the  4th  of  October,  1857,  the  check  sued  on,  which 
was  dated  10th  of  October,  was  given  by  defendant  to  Brett, 
who  before  that  had  failed,  and  made  an  assignment  to  his 
creditors.  It  was  given  in  order  to  take  up  some  bills 
receivable  of  defendant,  which  Brett  had  discounted  for 
delendant,  giving  him  in  exchange  sterling  bills  on  Ilayley 
& Co.,  in  England,  of  a large  amount,  which  bills  matured 
in  October  and  November,  and  were  dishonoured,  and  re- 
turned protested. 

The  check  was  passed  on  the  4th  of  October  by  Brett  to 
the  plaintiffs,  who  had  before  that  received  from  Brett  the 
bills  receivable  which  the  check  was  to  take  up,  and  were 
then  the  holders  of  them,  as  having  been  transferred  to 
them  by  Brett  on  account  of  acceptances  which  the  plaintiffs 
were  under  on  his  account  to  a large  amount,  of  bills  drawn 
on  them  payable  in  New  York,  where  the  plaintiff  resided. 

According  to  the  evidence,  those  bills  receivable  which 
Brett  had  received  from  defendant  were  in  this  manner 
absolutely  transferred  by  him  to  the  plaintiffs,  to  be  credited 
if  paid,  but  not  otherwise;  and  they  were  left  by  the  plain- 
tiffs in  Brett’s  hands  for  collection,  when  Brett  took  for 
them  the  note  now  sued  upon. 

Though  the  assignees  of  Brett  at  one  time  desired  to  re- 
tain the  check  on  account  of  Brett’s  estate,  contending  that 
the  plaintiffs  had  received  from  Brett  more  securities  than 
they  were  entitled  to,  yet  they  afterwards  surrendered  it  to 
the  plaintiffs,  as  belonging  to  them,  the  estate  of  Brett  being 
indebted  to  the  plaintiffs  in  that  amount  and  more,  pro- 
vided they  paid  their  acceptances  of  Brett’s  bills  on  them 
which  had  been  dishonoured,  and  some  of  which  were  held 
by  parties  who  had  claimed  against  Brett  upon  them,  but 
had  not  been  paid. 

The  check  sued  upon  was  presented  at  the  bank  on  the 
14th  of  October,  and  payment  refused,  and  after  such  pre- 
sentment, on  the  same  day,  the  defendant  paid  to  Brett  on 
account  of  it  £150,  which  was  endorsed  on  the  check. 

The  defendant  was  not  proved  to  have  had  then  any  notice 
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of  the  check  having  been  dishonoured,  and  he  swore  upon 
the  trial  that  the  check  had  never  been  presented  to  him 
till  the  day  before  this  action  was  brought,  which  was  on 
the  21st  of  December. 

About  the  14th  ot  October  the  plaintiffs  suspended  pay- 
ment in  New  York.  Brett  contended  that  they  were  in  his 
debt,  and  gave  notice  to  defendant  not  to  pay  his  check  to 
them;  but  about  the  end  of  October,  Grant,  one  of  the 
plaintiffs,  came  to  Toronto  from  New  York,  and  this  check 
was  then  again  put  into  the  plaintiffs’  hands  to  pay  the 
balance  of  the  account  against  Brett;  and  this  was  done  with 
concurrence  of  Brett’s  assignees. 

The  assignees  of  Brett  had  retained  the  £150  paid  by 
defendant  on  the  check  on  the  14th  of  October,  not  acknow- 
ledging the  plaintiffs’  right  to  it,  as  the  evidence  shewed, 
and  when  the  check  was  presented  to  the  bank  on  the  14th 
of  October,  it  was  so  presented  on  behalf  of  Brett’s  assignees 
as  holders,  for  at  that  time  they  disputed  the  plaintiffs’  right 
to  it,  and  were  resolved  to  retain  it  on  behalf  of  Brett’s 
estate,  though  they  seemed  to  renounce  their  claim  after- 
wards, and  restored  the  check  to  the  plaintiffs.  That  was 
in  November  or  late  in  October,  and  after  it  was  known 
that  the  bills  on  Hayley  & Co.,  in  England,  were  dishonoured, 
which  were  given  by  Brett  in  exchange  for  the  bills  receiv- 
able of  defendant’s  customers,  on  account  of  which  this 
check  was  given. 

This  last  mentionedfact  naturallygave  rise  to  the  suspicion 
that  the  transfer  of  the  check  to  the  plaintiffs  was  only  a pre- 
tence, that  by  that  means  the  payment  of  it  might  be  forced 
from  the  defendant,  when  Brett  or  his  assignees  could  not 
succeed  in  doing  so  directly,  on  account  of  the  failure  of  the 
consideration  for  which  the  check  was  given,  -and  of  the 
claim  which  the  defendant  would  have  on  Brett’s  estate  by 
reason  of  his  bills  on  Hayley  & Co.  being  dishonored. 

The  evidence  was  confined  to  the  testimony  of  the  defen- 
dant Stevenson,  who  was  called  by  the  plaintiffs,  and  ot  a 
brother  of  Brett,  who  seemed  to  have  been  in  the  employ- 
ment of  Brett,  and  afterwards  of  the  assignees.  The  de- 
fendant called  no  witnesses. 
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At  the  conclusion  of  the  plaintiff’s  case,  defendants* 
counsel  objected  that  the  check  was  void,  because  it  was  post 
dated,  being  made  on  the  4th  of  October,  and  dated  on  the 
10th  ; also,  because  there  was  no  due  notice  of  dishonour  of 
the  check  given  to  the  defendant;  also,  that  the  check  was 
in  fact  a bill  of  exchange,  having  three  days’  grace,  and 
should  have  been  presented  on  the  17th  of  October,  and 
due  notice  given  ; also,  that  the  property  in  the  check  was 
in  the  assignees  on  the  4th  of  October,  and  not  in  Brett, 
and  also  on  the  14th  of  October  ; and  that  when  the  plain- 
tiffs took  it  (in  December)  they  took  it  subject  to  all  equi- 
ties, and  that  defendant  had  therefore  a right  to  set  off 
against  the  check  the  liability  of  Brett  as  drawer  of  the 
bills  on  Hay  ley  & Co., for  which  the  check  was  in  effect  given. 

Leave  was  reserved  to  move  for  a nonsuit;  and  the  jury 
found  for  the  plaintiffs,  <£307  3s.  8d. 

Me  Michael  obtained  a rule  nisi  to  enter  a nonsuit,  pursu- 
ant to  leave  reserved,  or  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection,  in  not  ruling  that  there  was 
no  evidence  of  notice  or  of  presentment,  and  that  the 
check,  being  post-dated,  was  void;  and  because  the  evidence 
shewed  that  the  check  in  question  was  not  the  property  of 
the  plaintiffs. 

latter  son  shewed  cause,  and  cited  Horford  v.  Wilson,  1 
Taunt.  12  ; Wilkins  v.  Jadis,  2 B.  & Ad.  188. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  comes  before  us  upon  the  plaintiffs’  evidence; 
the  defendant  being  called  by  the  plaintiffs,  gave  his 
account  of  the  transaction,  and  called  no  witnesses  himself. 

As  to  the  objections  taken  at  the  trial,  there  is  nothing 
in  that  which  was  founded  on  the  check  being  post- 
dated. That  it  should  not  be  post-dated,  L only  a requisition 
of  thestampactsinEngland,  with  which  wehave  nothingtodo. 

Then  as  to  there  being  no  notice  of  dishonor  given  to  the 
defendant.  The  bill  was  presented  promptly,  and  after  it 
was  presented  and  dishonored,  though  on  the  same  day,  the 
defendant  paid  £150  on  account  of  the  check  to  the  holder, 
which  is  indorsed  upon  it — a pretty  good  proof  that  the 
defendant  was  not  surprised  at  its  not  being  paid,  or,  if  the 
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fact  really  was,  as  he  declared  it  to  be,  that  when  he  made 
that  payment  he  had  no  notice  of  the  dishonour  of  the  check, 
it  shewed  that  he  had  no  assurance  it  would  be  paid.  We 
should  think  it  safest  to  infer,  from  the  fact  of  his  having 
paid  it  in  part  after  it  was  in  fact  dishonoured,  that  he  knew 
of  the  non-payment,  for  surely  he  would  have  thought  it 
unaccountable  otherwise  that  the  check  should  be  brought 
back  to  him,  instead  of  its  being  taken  to  the  bank  for  pay- 
ment. And,  besides,  as  to  checks  on  bankers,  given  as  this 
was  in  payment,  the  want  of  due  presentment,  or  of  notice 
to  the  drawer,  is  of  no  consequence,  unless  when  the 
banker  on  whom  it  is  drawn  has  become  insolvent. 

As  to  the  objection,  that  it  should  not  have  been  pre- 
sented till  three  days’  grace  had  expired,  there  are  no  days 
of  grace  upon  a check  payable  on  demand. 

The  objection  that  the  check  was  given  without  conside- 
ration was  disproved  by  the  evidence,  for  it  is  sworn  that  it 
was  given  to  take  up  customers’  paper,  on  which  no  doubt 
the  defendant  was  liable,  and  which  Brett  had  discounted 
by  giving  sterling  bills  for  them.  The  plea  does  not  set  up 
a failure  of  consideration  by  any  thing  which  occurred  after 
the  order  was  given,  but  it  avers  that  the  check  was  given 
without  consideration,  not  explaining  how  it  came  to  be  so 
given  ; and  it  is  not  proved  that  the  plaintiffs  gave  no  value 
for  the  check,  but  the  evidence,  so  far  as  we  have  evidence, 
tends  to  prove  the  contrary,  and  that  it  was  from  the  first 
held  by  Brett  for  the  plaintiffs. 

The  plea  on  which  the  defendant  chiefly  relied  is  the 
sixth,  but  we  cannot  say  that  the  evidence  established  the 
truth  of  that  plea,  for  whether  the  testimony  be  true  or  not, 
it  is  proved  that  this  check  was  taken  on  account  of  the 
bills  receivable  of  the  defendant,  which  Brett  had  taken 
from  the  defendant  in  return  for  the  sterling  bills  which  he 
had  given  him,  and  that  those  bills  receivable  were  only 
placed  in  Brett’s  hands  afterwards  to  be  collected  on  account 
of  the  plaintiff ; and  it  is  sworn  that,  though  the  assignees 
of  Brett  at  one  time  shewed  a disposition  to  retain  this  check 
as  belonging  to  the  estate,  and  not  as  resting  in  Brett’s 
hands  only  as  agent  for  the  plaintiff's,  yet  they  afterwards 
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retired  from  that  claim,  and  surrendered  the  check  to  the 
plaintiffs  as  being  their  property,  and  justly  due  to  them 
upon  the  state  of  the  account  between  Brett  and  them.  We 
confess  we  are  not  satisfied  that  we  have  an  honest  case 
before  us,  of  which  we  know  the  whole  truth.  There  are 
several  circumstances  in  it  that  create  suspicion,  one  of 
which  is  the  retaining  by  the  assignees  for  Brett’s  estate  of 
the  £150  received  on  account  of  this  check,  the  grounds 
on  which  they  make  a difference  between  that  and  the 
residue  of  the  sum  in  the  check  not  being  in  any  way 
explained. 

The  plaintiffs,  it  may  be,  are  acting  in  concert  with  the 
assignees,  but  we  do  not  feel  warranted  in  acting  on  that 
conjecture  in  face  of  the  evidence  given,  and  not  contradicted. 

Rule  discharged. 


In  re  Choate  and  Bletcher  and  the  Municipality  of 
the  Township  of  Hope. 


Ill jkuoay — Disposal  of  original  allowance — By-law — 20  Vic.  ch.  09. 

On  application  to  quash  a by-law  authorizing  the  conveyance  to  certain  par- 
ties of  an  original  allowance  for  road,  it  appeared  that  a road  intended  to  be 
in  lieu  of  such  allowance  had  been  laid  out  in  1833,  and  constantly  used 
since,  but  whether  it  had  been  legally  established  or  not  was  doubtful  : 
that  conveyances  had  been  actually  executed  in  pursuance  of  the  by-law, 
and  that  it  had  not  been  confirmed  by  any  by-law  of  the  county  council, 
and  was  therefore  inoperative. 

The  court,  under  these  circumstances,  refused  to  interfere. 

S.  Richards  moved  to  quash  by-law  114  of  the  Munici- 
pality of  the  township  of  Hope,  passed  on  the  18th  of 
November,  1857,  for  authorizing  the  town  reeve  of  Hope 
to  convey  to  certain  persons,  therein  named,  certain  origi- 
nal allowances  for  road  in  the  said  township. 

In  the  original  survey  of  the  township  of  Hope  there  was 
an  allowance  for  road  by  the  side  of  every  second  lot,  lead- 
ing from  the  front  of  the  township  on  lake  Ontario  through 
the  several  concessions. 

This  road  allowance  between  lots  six  and  seven  presented 
several  obstacles,  such  as  ponds,  deep  ravines,  &c.,  and  was 
_n  consequence  not  opened  through  the  first  four  conces- 
sions from  the  front. 
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In  July,  1821,  a road  was  petitioned  for  and  laid  out  by 
a surveyor,  under  the  road  act  of  1810.  The  petition  stated 
that  the  inhabitants  who  signed  it  “ were  desirous  of  having 
a removal  of  the  allowance  for  road  from  between  lots  six 
and  seven,  and  laid  between  lots  seven  and  eight,  in  the 
fourth  concession  of  Hope,  and  then  across  Nos.  seven  and 
six  and  a part  of  No.  five  in  the  fourth  concession,  as  fol- 
lows : ” commencing  at  the  fourth  concession  aforesaid, 
between  seven  and  eight  on  the  east  side  of  the  division 
line,  thence  northerly  between  said  lots,  270  rods,  then 
north-easterly  to  the  fifth  concession  line  of  Hope  aforesaid* 

The  surveyor  laid  out  and  reported  a line  in  conformity 
with  the  petition,  beginning  in  front  of  the  fourth,  conces- 
sion, between  lots  seven  and  eight,  then  northerly  between 
the  said  lots,  270  rods  ; then  north  45°  east,  till  within  fif- 
teen rods  of  the  east  line  of  No.  six  in  the  fourth  concession; 
then  north  25°  east  until  it  intersects  *the  allowance  for 

B 

road  between  the  fourth  and  fifth  concessions  of  Hope. 

On  the  10th  of  April,  1822,  the  trustees  of  the  district  of 
Newcastle,  in  quarter  sessions,  confirmed  this  report,  there 
being  no  opposition  made  to  it. 

It  appealed,  according  to  a survey  very  lately  made,  that 
there  was  no  visible  trace  of  the  original  road  allowance  be- 
tween lots  six  and  seven  ever  having  been  opened  or  trav- 
elled through  the  north  half  of  the  second , the  whole  of  the 
third,  and  the  south  four-fifths  of  the  fourth  concession. 

It  was  fenced  in  and  cultivated  with  the  adjacent  farms. 
Through  about  the  northerly  one-fifth  of  the  fourth  conces- 
sion, the  original  road  allowance  between  lots  six  and  seven 
had  long  been  opened  and  travelled,  and  formed  a continua- 
tion to  the  fifth  concession  of  the  road  confirmed  by  the 
quarter  sessions  in  1822. 

From  the  front  of  the  fourth  concession  southerly,  the 
original  road  allowance  between  lots  six  and  seven  did  not 
seem  to  be  affected*  by  anything  done  by  the  quarter  sessions 
in  1822,  or  at  any  other  time. 

By  the  by-law  complained  of,  passed  on  the  18th  of  No- 
vember, 1857,  it  was  recited  that  a line  of  road  had  been 
opened  over  the  western  part  of  the  north  half  of  lot  seven 
27  1G,  u.  c.  Q.  B. 
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in  the  second  concession  of  Hope,  along  and  over  the  west 
side  of  lot  seven  in  the  third  concession  of  said  township, 
along  and  over  the  west  side  of  the  south  part  of  lot  No. 
seven  in  the  fourth  concession,  in  lieu  of  the  original  allow- 
ance for  road  between  six  and  seven  in  the  said  concession, 
and  parts  of  concessions,  and  that  no  compensation  had 
been  made  or  paid  for  the  same  : that  the  township  surveyor 
had  reported  to  the  council,  in  writing,  that  the  road  so 
opened  in  lieu  of  the  said  original  allowance  was  sufficient 
for  the  purposes  of  a public  road  or  highway  ; and  that  the 
council  had  been  required  to  convey  the  original  allowances 
for  road  between  lots  six  and  seven  in  the  north  half  of  the 
second  concession,  the  whole  of  such  allowance  in  the  third 
concession,  and  the  south  part  of  said  original  allowance  for 
road  in  the  fourth  concession  ; that  is  to  say,  from  the  fourth 
concession  line  as  far  north  as  where  the  said  line  of  road 
intersects  the  said  original  allowance  for  road  between  six 
and  seven  in  the  fourth  concession  of  the  said  township,  to 
John  Rosevear,  John  Grieve,  Asahel  Hawkins,  James  Lang, 
and  Andrew  Jameson. 

And  the  by-law  enacted  that  the  town  reeve  of  Hope, 
John  Rosevear,  was  thereby  authorized,  on  behalf  of  the 
council,  to  execute  a conveyance  of  the  said  original  allow- 
ance for  road  to  the  said  parties,  in  accordance  with  the  sta- 
tute 20  Vic.,  ch.  69,  sec.  5. 

The  applicants  against  the  by-law,  Choate  and  Bletcher, 
were  proprietors  of  parts  of  lot  six  in  the  second  and  third 
cod  cessions,  and  they  complained  that  the  municipal  council 
were  not  warranted  in  treating  the  original  allowances  for 
road  in  the  second  and  third  concessions  as  abandoned  by 
the  legal  establishment  of  any  line  of  road  in  lieu  of  them, 
for  that  the  road  laid  out  by  the  quarter  sessions,  in  1822, 
only  ran  northerly  from  the  fourth  concession  line.  And 
they  objected  further,  that  the  council,  in  passing  their  by- 
law, did  not  observe  the  directions  of  the  statute  20  Vic., 
ch.  69. 

There  were  many  affidavits,  stating  that  the  passing  of 
the  by-law  was  entirely  unknown  to  the  proprietors  of  lots 
six  and  seven  in  the  second  and  third  concessions,  till  the 
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conveyances  were  prepared  under  it:  that  the  original  al- 
lowance between  lots  six  and  seven  had  been  many  years 
opened  on  the  second  concession,  and  statute  labour  per- 
formed on  it : and  that  it  would  be  a serious  inconvenience 
to  many  of  the  inhabitants  if  it  should  be  closed  up. 

It  was  sworn  by  the  clerk  of  the  municipality  of  the 
township  of  Hope,  that  this  by-law  had  not  been  confirmed 
by  any  by-law  of  the  county  council  of  Northumberland  and 
Durham,  according  to  the  second  section  of  20  Vic.,  ch.  69, 
and  that  no  notice  of  the  by-law  was  published  in  any  local 
newspaper,  or  otherwise,  under  the  8th  section  of  that  act  : 
and  that  the  municipality  of  Hope  had  made  conveyances 
under  the  by-law  of  the  original  allowances  mentioned  in  it, 
to  the  parties  therein  named,  one  of  the  parties  being  the 
reeve  of  the  township,  who  executed  the  conveyance  to  him- 
self of  his  portion. 

On  the  other  side  it  was  shewn  that,  on  the  9th  of  April, 
1833,  upon  a petition  of  the  inhabitants,  and  a surveyor’s 
report  made  under  the  road  laws  then  in  force,  a new  road 
was  laid  out  on  the  line  between  lots  seven  and  eight  in  the 
second,  third,  and  south  part  of  the  fourth  concessions,  in 
lieu  of  the  original  allowance  between  six  and  seven : that 
such  new  road  being  unopposed,  was  confirmed  by  the  court 
of  quarter  sessions  on  the  10th  of  April,  1833,  and  that  such 
road  was  then  opened,  and  bridges  built,  and  public  money 
and  statute  labour  expended  upon  it  from  that  time. 

Adam  Wilson , Q.  C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  may  be  a question  whether  the  new  road  laid  out  in 
1833  was  laid  out  as  the  law  directs,  and  whether,  by  what 
was  then  done,  the  original  allowance  between  lots  six  and 
seven  ceased  to  be  a public  highway. 

The  affidavits  are  contradictory  in  regard  to  the  non- 
establishment by  legal  authority  of  any  new  line  of  road 
between  the  second  and  third  concessions,  in  lieu  of  the 
original  allowance  between  lots  six  and  seven  in  those  con- 
cessions. 

The  applicants  against  the  by-law  do  not  seem  to  have 
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been  aware  of  the  proceeding  that  took  place  in  1833,  or  if 
they  were,  they  have  avoided  all  allusion  to  it.  The  effect 
of  that  preceeding  may  be  open  to  doubt,  but  it  does  seem 
that  a road  intended  and  expressed  to  be  in  lieu  of  the  origi- 
nal allowance  between  lots  six  and  seven  in  the  second  and 
third  concessions,  was  surveyed  in  that  year,  and  confirmed 
by  the  quarter  sessions,  and  has  been  maintained  and  tra- 
velled constantly  since. 

The  effect  of  that  fact  upon  the  public  allowance,  and  the 
authority  to  dispose  of  it  under  any  of  the  various  acts  of 
parliament  which  have  been  in  force  since,  are  to  be  consid- 
ered. But,  in  the  first  place,  as  regards  the  present  appli- 
cation, it  appears  that  conveyances  have  been  actually  exe- 
cuted of  the  allowance  for  road  specified  in  the  by-law. 
We  ought  not,  without  necessity,  to  decide  upon  titles  to 
real  property  in  a summary  manner,  and  incidentally,  upon 
application  to  set  aside  a by-law. 

There  are  more  proper  modes  of  trying  the  question 
whether  the  several  alienees  of  the  original  allowances  have 
acquired  an  exclusive  interest  in  them  under  the  by-law 
complained  of.  If  they  have  not,  the  by-law  can  do  no 
harm. 

Then,  again,  it  appears  to  us  that,  under  the  statute  20 
Vic.,  ch.  69,  sec.  2,  the  stopping  up  an  original  allowance  for 
road  is  a distinct  thing  from  selling  and  conveying  it,  and 
requires  to  be  distinctly  and  directly  provided  for.  Until  a 
by-law  has  been  passed,  stopping  up  the  allowances  between 
lots  six  and  seven,  they  still  continue  public  allowances,  and 
cannot  be  sold  or  conveyed.  The  authority  is  given  to  sell 
allowances  which  have  been  stopped  up. 

And,  at  any  rate,  this  by-law,  now  complained  of,  if  it  be 
otherwise  valid,  can  have  no  force  or  effect,  until  confirmed 
by  a by-law  of  the  county  council,  which  may  have  passed  at 
at  any  time  within  a year  from  the  I8th  of  November,  1857, 
the  time  of  passing  of  the  township  by-law  which  is  com- 
plained of. 

This  by-law  at  present  has  no  force,  and  it  seems  prema- 
ture to  move  against  it,  for  if  not  confirmed  by  the  county 
council  it  can  affect  no  person’s  interest,  and  if  confirmed 
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by  a by-law  of  the  county  council,  such  by-law  can  be  moved 
against,  if  it  be  illegal.  Besides,  if  no  notice  has  been  given 
of  the  present  by-law,  as  required  by  the  8th  clause  of  the 
act,  it  could  not  be  held  to  have  legal  force,  and  the  alienees 
of  the  allowance  would  not  be  able  to  make  title  under  it.  I 
confess  myself,  however,  at  a loss  to  reconcile  the  second, 
fifth,  and  eighth  clauses  of  the  act. 

Buie  discharged. 


Royal  Bank  of  Liverpool  v.  Whittemore  et  al. 

Bills  of  Exchange — Damages — 12  Vic.,  cli.  76. 

Under  12  Vic.,  ch  76,  ten  per  cent,  damages  is  recoverable  on  all  bills 

drawn  in  Upper  Canada  on  England,  and  protested  for  non-payment. 

The  plaintiffs  sued  as  drawers  of  the  following  bill  of 
exchange. 

Toronto,  September  1th,  1857. 

“ Sixty  days  after  sight  of  this  first  of  exchange  (second 
and  third  unpaid)  pay  to  the  order  of  J.  Henderson  & Co., 
one  thousand  pounds  sterling,  value  received,  and  charge  the 
same  to  account  of 

[Signed]  E.  F.  Whittemore  & Co.” 

“ To  Messrs.  Ross,  Mitchell  & Co.,  London.” 

The  declaration  averred  that  Ross,  Mitchell  & Co.,  ac- 
cepted the  bill ; that  Henderson  & Co.  indorsed  it  to  Petrie, 
Son  & Co.,  who  endorsed  the  same  to  the  plaintiffs ; that 
the  bill  was  presented  for  payment  and  dishonoured,  of  which 
the  defendants  had  notice,  &c. 

At  the  trial  at  Toronto,  before  Richards , J.,  the  defen- 
dants disputed  the  right  of  the  plaintiffs  to  recover  ten  per 
cent,  damages  under  the  statute  12  Vic.,  ch.  76,  and  leave 
was  given  to  move  to  strike  out  so  much  from  the  verdict. 

S.  Richards  moved  accordingly  to  reduce  the  verdict  from 
£1405  Is.  2d.  to  £1283  7s.  lOd.  * 

Smith  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  understand  the  defendants’  argument  to  be,  that  the 
right  to  ten  per  cent,  damages  on  this  protested  bill  does  not 
accrue  under  statute  12  Vic.,  ch.  76,  because  the  bill  was 
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not  “ returned  under  protest  for  non-payment”  within  the 
meaning  of  those  words  as  used  in  the  first  clause  of  that 
act ; but  we  see  nothing  in  the  pleadings,  or  in  the  evidence, 
which  can  take  this  case  out  of  the  provision  which  gives 
ten  per  cent,  damages  upon  a bill  of  exchange  drawn  in 
Upper  Canada,  as  this  was,  and  drawn  upon  persons  in 
Europe. 

The  plaintiffs  as  holders  of  the  bill  are  suing  upon  it.  It 
was  drawn  upon  persons  resident  in  Europe,  and  was  drawn 
in  Upper  Canada,  and  negotiated  in  Upper  Canada,  either 
of  which  facts  would  bring  it  within  the  clause  of  the  act ; 
and  certainly  the  bill  was  “ returned  under  protest.” 

It  is  alleged  that  the  bill  was  not  sent  hence  to  England 
as  a remittance  by  the  persons  suing  as  holders,  and  there- 
fore that  the  inconvenience  for  which  the  damages  are  in- 
tended to  compensate  did  not  arise  in  regard  to  this  bill  y 
but  we  cannot  tell,  and  are  not  authorised  to  enquire,  to 
what  use  these  plaintiffs,  if  they  do  not  hold  the  bill  other- 
wise than  for  collection,  were  directed  or  authorised  to  apply 
the  money,  and  we  see  nothing  in  the  evidence  that  warrants 
our  refusal  to  apply  the  directions  in  the  act. 

We  think  the  rule  must  be  discharged. 


Ross  v.  Strathy. 

Attorney — Investigation  of  title — Arrears  of  taxes — Negligence. 

Plaintiff  in  1854  employed  defendant,  an  attorney,  to  examine  the  title  to 
certain  lands,  and  took  a deed.  Afterwards  it  was  discovered  that  in 
1851  a portion  had  been  sold  for  taxes,  but  when  the  plaintiff  purchased 
he  had  still  a year  to  redeem.  In  1857  the  sheriff  made  a deed  to  the 
purchaser,  and  the  plaintiff  then  brought  this  action  against  defendant 
for  negligence. 

Held , that  defendant  was  not  liable. 

This  was  an  action  against  the  defendant,  an  attorney,  for 
negligence  in  the  investigation  of  a title.  The  declaration 
stated  in  substance  that  the  plaintiff  had  agreed  to  purchase 
certain  land  from  one  Perry,  and  retained  the  defendant  to 
ascertain  the  title  of  said  Perry,  and  to  procure  an  estate 
in  fee  simple  to  be  duly  conveyed  by  said  Perry  to  the 
plaintiff  : that  the  defendant  accepted  such  retainer,  but  dis- 
regarded his  duty,  and  by  his  neglect  procured  the  plaintiff 
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to  pay  the  purchase  money  of  the  said  lands  to  the  said 
Perry,  without  obtaining  a good  title  thereto. 

Defendant  pleaded : 1.  Not  guilty.  2.  A denial  of  the 
retainer. 

At  the  trial  at  Barrie,  before  Hagarty , J.,  it  was  proved 
that  the  plaintiff  employed  the  defendant,  an  attorney,  to 
see  that  Perry  had  a good  title  to  the  land  referred  to  in  the 
declaration,  and  to  prepare  a conveyance  from  Perry  to  him. 
The  defendant  did  accordingly  make  search  into  the  title, 
and  prepared  a deed  which  was  executed  by  Perry  on  the 
10th  of  December,  1854. 

It  was  discovered  afterwards,  that  on  the  31st  of  December, 
1851,  the  land  was  in  arrear  for  one  year’s  taxes,  and  being 
returned  to  the  sheriff  with  the  usual  warrant,  three  acres  of 
five  which  the  plaintiff  purchased  from  Perry,  were  sold  for 
the  taxes,  in  December,  1852,  redeemable  in  three  years. 
The  land  not  being  redeemed,  it  was  conveyed  by  the  sheriff 
to  the  purchaser  at  the  sale  by  deed  made  on  the  18th  of 
June,  1857.  The  three  acres  were  sold  for  11s.  lid.,  and  of 
the  three  years  allowed  for  redemption,  the  plaintiff  had  a 
year  remaining  after  he  took  his  deed,  and  might  within 
that  time  have  redeemed  by  paying  a few  shillings.  The 
land  was  proved  to  be  worth*  £20  an  acre. 

It  was  objected  that  the  breach  assigned  in  the  declaration 
was  not  proved,  for  that  a good  title  passed  to  the  plaintiff 
in  December,  1854,  when  he  took  his  deed  from  Perry,  sub- 
ject to  be  lost,  as  respected  the  three  acres,  if  the  plaintiff 
omitted  to  redeem,  before  January,  1856. 

It  was  objected,  also,  that  no  negligence  was  proved, 
for  that  it  was  not  customary  for  conveyancers  to  search 
respecting  arrears  of  taxes,  or  to  inquire  whether  there  had 
not  been  a sale  of  the  land  for  taxes,  not  yet  perfected  by  a 
sheriff’s  deed  on  account  of  the  period  for  redemption  not 
having  expired. 

It  was  proved  by  the  treasurer  that  it  was  not  unusual  for 
conveyancers  and  attorneys  to  enquire  at  his  office  whether 
the  taxes  are  in  arrear  on  lands  that  are  about  to  be  pur- 
chased, but  that  such  enquiry  would  only  in  general  lead  to 
such  information  respecting  any  taxes  that  were  at  the  time 
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charged  against  the  lot,  and  would  not  elicit  information 
respecting  any  previous  sale  that  had  been  made  of  the  land 
for  taxes,  unless  the  enquiry  was  understood  to  be  made  with 
that  view. 

It  was  proved,  by  several  respectable  solicitors  examined 
upon  the  trial,  that  it*  had  never  been  usual  in  their  practice, 
nor  thought  necessary,  to  search  the  treasurer’s  office  for 
arrears  of  taxes,  nor  to  enquire  whether  the  land,  or  a part 
of  it,  had  been  sold  for  taxes,  though  yet  redeemable.  Of 
course  where  the  land  so  sold  had  been  conveyed  by  the 
sheriff,  the  county  register  would  in  general  shew  that. 

The  plaintiff  asked  for  leave  to  amend  his  declaration,  and 
the  defendant’s  counsel  thereupon  withdrew  his  objection, 
that  the  breach  as  laid  was  not  proved.  And  it  was  agreed 
that  the  jury  should  give  a verdict  for  the  damage  which  they 
considered  had  been  sustained  by  the  plaintiff  losing  the 
three  acres,  and  it  should  be  reserved  for  the  court  to  de- 
termine whether,  under  the  facts  proved,  the  defendant  was 
liable.  The  jury  assessed  the  damages  at  £90. 

jy Arcy  Boulton  for  the  plaintiff,  cited  Hunter  v.  Caldwell, 
10  Q.  B.  69;  Hayne  v.  Rhodes,  8 Q.  B.  342;  Cooper  v. 
Stephenson,  21  L.  J.  (Q.  B.)  292. 

Me  Michael,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  we  are  at  liberty,  as  we  infer  we  are,  to  draw  such 
inferences  from  the  evidence  as  we  think  the  jury  should 
have  drawn,  then  our  opinion  is  in  favour  of  the  defendant. 
We  do  not  think  it  can  properly  be  called  negligence  in 
the  attorney  that  he  did  not  acquire  information  of  the 
fact  that  a portion  of  the  land  had  been  sold  for  taxes, 
though  not  conveyed.  The  registrar’s  office  would  have 
given  no  information,  and  we  do  not  think  it  can  fairly  be 
considered  a part  of  a solicitor’s  duty  to  enquire  whether 
there  are  not  taxes  in  arrear,  for  that  is  a known  charge  to 
which  all  occupants  are  liable,  and  against  which  they  are 
in  the  habit  of  protecting  themselves  by  enquiries  made  from 
time  to  time.  No  legal  skill  is  required  to  judge  of  that 
incumbrance,  and  when  a vendee  after  taking  possession,  is 


REDPATH  ET  AL.  V.  KOLEAGE. 


433 


obliged  to  pay  an  old  arrear  of  taxes,  he  knows  he  has  his 
remedy  against  the  previous  owner,  who  ought  to  have  paid 
the  charge. 

In  very  many  cases  a professional  search  after  that  kind 
of  incumbrance  would  cost  more  than  the  amount  of  the  tax 
due;  and  it  was  proved  that  if  the  defendant  had  gone  to 
enquire  about  the  arrear  of  taxes,  he  would  not  have  been 
likely  to  have  been  told  of  the  sale  that  had  gone  by,  since 
that  wiped  off  that  arrear,  and  it  no  longer  stood  against  the 
land. 

The  plaintiff  was  himself  wanting  in  diligence  in  allowing 
a year  to  elapse,  within  which  he  might  have  redeemed,  and 
by  that  omision  brought  the  injury  upon  himself.  The  con- 
curring testimony  of  the  respectable  witnesses  examined  is 
important,  we  think,  on  the  question  of  negligence,  and 
should  turn  the  scale  in  favour  of  the  defendant. 

The  plaintiff  did  obtain  a good  title  to  the  land,  but  has 
lost  it  by  neglecting  to  redeem.  There  was  no  title  out- 
standing when  he  took  his  conveyance,  but  a mere  sale, 
which  might  or  might  not  affect  the  title,  according  as  the 
plaintiff  made  use  or  not  of  his  privilege  of  redeeming,  for 
which  he  had  ample  time. 

Judgment  for  defendant. 


Redpath  et  al.  v.  Kolfage. 

Sale  of  Goods — Payment  by  check. 

Defendant  bought  goods  from  the  plaintiffs,  paying  part  in  cash,  and 
giving  for  the  balance  a bank  check  drawn  by  H.  payable  to  bearer. 
Plaintiffs  presented  the  check  early  next  morning,  but  there  were  no 
funds  ; and  at  the  end  of  a week,  after  repeatedly  calling  upon  H.,  they 
demanded  payment  from  defendant. 

Held , that  they  could  not  recover,  for,  first,  the  check  must  be  taken  to 
have  been  received  as  cash  ; and  secondly,  the  plaintiffs  had  at  all  events 
made  it  their  own,  by  the  delay  in  calling  on  defendant. 

Action  on  common  counts.  Pleas — Never  indebted,  and 

payment. 

At  the  trial,  at  Cornwall,  before  Pickards , J.,  it  appeared 
that  the  defendants  on  the  1 2th  of  October,  1857,  bought 
goods  from  the  plaintiff*  to  the  amount  of  £51  2s.  2d.,  and 
having  paid  tfiein  on  the  same  day  or  the  next  £36  14.  lid. 
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in  cash,  gave  them  on  the  same  day  a check  for  £13  16s.  3d., 
drawn  by  Messrs.  Henderson  and  Holcomb,  on  the  bank  of 
Montreal,  payable  to  bearer. 

The  plaintiffs  getting  this  check  after  business  hours  of 
the  bank,  presented  it  early  next  morning  at  the  bank,  and 
were  told  that  there  were  no  funds.  The  drawers  being 
repeatedly  applied  to,  did  not  pay;  and  on  the  20th  of 
October  the  plaintiff*  wrote  to  the  defendant,  informing  him 
that  the  check  had  been  refused  at  the  bank,  and  that  they 
had  several  times  called  on  the  drawers  without  effect,  and 
now  demanded  payment  from  defendant  of  the  balance  due 
by  him.  The  check  was  not  indorsed. 

A verdict  was  taken  for  the  defendant,  subject  to  the 
opinion  of  the  court,  whether  the  plaintiffs  were  entitled  to 
recover  from  defendant  the  amount  for  which  the  check  had 
been  given. 

J.  S.  McDonald , Q.  C.,  for  the  plaintiffs,  cited  Byles  on 
Bills,  Am.  Ed.  84;  Geohegan  v.  Lawson,  13  U.  C.  R.  495. 

S.  Richards , contra,  cited  Byles  on  Bills,  370,  229  a\ 
Camidge  v.  Allenby;  6 B.  & C.  373,  S.  C.9D.&  R.  391 ; 
Miller  v.  Bace,  1 Burr.  452  : Rogers  v.  Langford,  1 Cr.  & M. 
637  ; Turner  v.  Stones,  1 D.  & L.  131 ; Brown  v.  Kewley,  2 
B.  & P.  518. 

Robinson,  C.  J. — We  think  that  the  plaintiffs  cannot, 
under  the  circumstances,  sue  for  the  sum  for  which  the  check 
was  given,  as  for  so  much  of  the  price  of  the  goods  sold  by 
them,  yet  unpaid  to  them. 

In  Mr.  Byles’  treatise  on  bills,  in  pages  123-4-5,  the  law 
upon  the  point  involved  in  this  case  is  carefully  laid  down, 
upon  a review  of  the  latest  authorities ; and  we  take  it  to  be 
the  result  of  the  several  cases  cited  by  him,  that  the  amount 
covered  by  Henderson  & Go’s  check  upon  the  Bank  of 
Montreal  must  be  considered  as  so  much  cash  paid  to  the 
plaintiffs.  It  was  accepted  as  cash : the  check  was  taken 
at  the  time  the  goods  were  sold — in  other  words,  given  in 
exchange  for  the  goods,  as  was  the  case  in  Camidge  v. 
Allenby,  cited  hy  Mr.  Richards  in  the  argument,  from  6 B. 
& C.  373.  And  it  was  not  a check  drawn  b^the  vendee  of 
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the  goods,  which  if  dishonoured  would  not  have  been  a pay- 
ment, unless  the  plaintiff  had  delayed  unreasonably  to  pre- 
sent it,  and  the  bank  on  which  it  was  drawn  had  in  the 
meantime  failed. 

This  was  a security  of  a third  party,  given  and  received# 
for  all  that  appears,  as  cash,  as  is  very  generally  the  case, 
and  will  be  assumed  to  have  been  the  case  when  nothing  ap- 
pears to  the  contrary. 

And,  indeed,  taking  the  case  also  upon  the  other  ground 
on  which  it  was  rested  on  the  argument,  there  is,  we  think, 
good  ground  to  contend  that  the  plaintiffs  had  at  any  rate 
made  the  check  their  own,  by  not  having  sooner  given  notice 
to  the  defendant  that  the  check  was  dishonoured. 

The  plaintiffs,  it  is  true,  did  present  the  check  promptly. 
In  that  respect  there  was  no  neglect  on  their  part.  They 
also  at  once  called  on  Henderson  and  Company,  and  endea- 
voured to  get  payment  from  them,  which  was  proper.  But 
if  they  ever  intended  to  come  back  upon  the  defendant  from 
whom  they  got  the  check,  as  being  still  liable  for  the  amount, 
in  consequence  of  its  remaining  unpaid,  they  should  have  lost 
no  time  in  giving  him  notice  that  the  check  was  dishonoured, 
and  that  they  intended  to  look  to  him. 

As  we  understand  the  evidence,  the  plaintiffs  allowed  about 
a week  to  elapse,  during  which  they  were  endeavouring  to 
get  payment  from  Henderson  & Co.,  before  they  wrote  to 
defendant  informing  him  what  had  happened.  If  they 
had  written  and  posted  the  letter  at  once,  it  would  not  have 
signified  that  a week  or  more  had  elapsed  before  the  defen- 
dant had  received  their  letter,  but  according  to  all  the  cases 
I can  find  upon  this  point,  the  plaintiffs  lost  their  recourse 
against  the  defendant  by  delaying  a week  or  more  before 
they  took  any  steps  to  give  him  notice.  The  case  of  Turner 
v.  Stones  (I  D.  & L.  128)  is  an  authority  on  the  point,  as 
well  as  the  case  already  cited  of  Camidge  v.  Allenby. 

McLean,  J. — I was  at  first  disposed  to  think  that  the 
plaintiffs  might  recover  in  this  action,  having  used  due 
diligence  in  presenting  the  check  at  the  bank  where  it  was 
payable,  and  subsequently  in  endeavouring  to  recover  pay- 
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ment  from  the  makers ; but  the  plaintiffs  have  been  guilty  of 
such  laches  in  delaying  for  so  long  a period  to  give  notice  to 
the  defendant  of  the  non-payment,  that  they  have  made  the 
check  their  own,  even  if,  under  other  circumstances,  they 
could  have  recovered  against  the  defendant.  I incline  to 
think,  however,  that  having  accepted  the  check  on  the  credit 
of  the  drawers  in  payment  for  their  goods,  and  having  given 
a receipt  in  full  of  the  account,  they  have  discharged  the 
defendant  from  all  liability.  The  check  was  payable  to 
bearer,  not  endorsed  by  defendant,  and  taken  as  a payment; 
and  when  defendant  parted  with  it,  and  obtained  a receipt 
for  the  amount  of  goods  purchased,  he  had  good  reason  to 
consider  the  account  paid  and  discharged.  The  plaintiffs 
took  the  check  without  any  guarantee  by  defendant,  and  took 
upon  themselves  the  responsibility  of  judging  of  its  value. 
Had  they  declined  accepting  it,  defendant  might  have 
negociated  it  elsewhere ; or  he  might,  if  refused  payment 
at  the  bank,  have  made  some  arrangement  with  the  drawers 
for  its  payment.  The  delay  in  giving  notice  has  deprived 
him,  it  may  be,  of  all  opportunity  of  using  any  diligence  for 
the  recovery  of  the  amount,  and  if  the  defendant  received 
the  check  from  any  person  but  the  drawer,  such  delay  would 
render  any  recourse  upon  such  person  quite  out  of  the  ques- 
tion 

The  case  of  Waters  et  al.  v.  Lyon,  Administratrix  (15  U. 
C.  R.  194,)  shews  that  when  a bill  of  exchange  has  been  ac- 
cepted in  payment  of  an  account,  and  such  bill  of  exchange 
has  been  cancelled,  and  returned  to  the  party  by  whom  it 
was  to  be  paid,  the  party  cannot  afterwards  sue  as  for  goods 
sold  and  delivered.  And  the  cases  of  Rogers  v.  Langford 
(1  Cr.  & M.  642),  and  Turner  v.  Stones  (1  D.  & L.  131), 
shew  that  the  delay  which  took  place  in  returning  the  check, 
or  giving  notice  of  its  non-payment,  must  operate  as  a dis- 
charge, even  if  such  check  were  not  considered  as  a payment 
of  so  much  of  the  account  from  the  time  it  was  received  by 
the  plaintiffs. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

J udgment  for  defendant. 
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Harris  and  Woodside  v.  The  Commercial  Bank  of 

Canada. 

Assignment  in  trust  for  creditors — Necessity  for  registration — 20  Vic.,  ch.  3 — 
Description  ot  the  goods — Filing  a copy — Goods  in  the  customs  warehouse — 
Change  of  possession. 

Held,  that  a description  of  the  goods  assigned,  as  all  the  goods,  &c. , of 
the  assignor  being  in  and  about  his  warehouse  on  Y.  street,  and  all  his 
furniture  in  and  about  his  dwelling-house  on  W.  street,  and  all  bonds, 
bills,  and  securities  for  money,  loans,  stocks,  notes,  &c.,  &c.,  whatsoever, 
and  wheresoever,  belonging,  due,  or  owing  to  him — was  sufficient  to 
satisfy  the  20  Vic.,  ch.  3,  sec.  4. 

Per  Robinson,  C.  J. , and  McLean1  J. — That  under  that  statute  a copy  of 
an  absolute  assignment  or  bill  of  sale  may  be  filed,  as  well  as  of  a mortgage. 
Per  Burns,  J. — That  the  original  must  be  filed. 

As  to  certain  goods  belonging  to  the  assignor,  but  lying  in  the  customs 
warehouse  subject  to  duties,  no  change  of  possession  having  taken  place, 
and  no  compliance  being  shewn  with  the  formalities  required  by  the 
customs  act  10  & 11  Vic.,  ch.  31 — Held,  that  such  goods  did  pass  by 
the  assignment. 

Per  Robinson , C.  J. — The  statute  requiring  registration  does  not  apply  to 
such  goods,  as  they  are  not  capable  of  delivery,  and  they  would  therefore 
have  passed  if  the  directions  of  the  customs  act  had  been  followed. 

Of  the  household  furniture  mentioned  in  the  assignment,  there  had  been 
no  change  of  possession,  and  the  court  being  left  to  draw  the  same  infer- 
ences as  a jury  would.  Held,  per  Robinson,  0.  J. — That  notwithstand- 
ing the  registration  of  the  assignment,  such  furniture  did  not  pass.  Per 
Burns,  J. — That  it  did  not  pass,  because  the  assignment  was  not  properly 
registered  by  filing  a copy  only. 

As  to  the  other  goods,  in  the  warehouse  of  the  assignor,  C.,  who  had  been 
his  clerk  and  book-keeper,  was  employed  by  the  assignees  as  their  agent 
to  dispose  of  the  stock,  and  collect  the  debts  due,  &c  ; and  he  took  pos- 
session accordingly,  opened  new  books  in  the  name  of  the  assignees,  and 
sold  and  collected  the  assets  under  their  instructions,  but  continued  in 
the  same  place,  the  name  of  the  assignor  remaining  above  the  door  as  usual. 
Held,  a sufficient  change  of  possession  within  the  meaning  of  the  act. 
Quaere,  per  Robinson,  C.  J. — Whether  assignments  in  trust  for  creditors 
are  within  the  statute,  so  as  to  require  registration  ; but  held  that  they 
are. 

An  interpleader  issue  had  been  directed,  to  try  the  right 
to  certain  goods  seized  by  the  sheriff  under  an  execution  at 
the  suit  of  the  Commercial  Bank  v.  Duncan  MacDonell, 
which  were  claimed  by  the  plaintiffs  in  said  issue,  Thomas 
Dennie  Harris  and  Thomas  Woodside,  as  assignees  of  the 
said  MacDonell ; and  upon  application  and  consent  of  the 
execution  creditors,  and  the  claimants,  it  was  ordered  that 
the  facts  should  be  stated  in  the  form  of  a special  case  for 
the  opinion  of  the  court. 

The  following  are  the  facts  of  the  above  special  case  and 
issue,  that  is  to  say  : 

On  the  tenth  day  of  October,  1857,  Duncan  MacDonell,  the 
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defendant  in  the  above  cause,  wherein  the  Ji.  fa.  was  issued, 
by  a deed  under  seal,  executed  and  dated  that  day,  conveyed 
or  purported  to  convey  to  the  said  Harris  and  Woodside, 
among  other  property  and  effects  therein  mentioned,  all  the 
said  property  seized  by  the  said  sheriff  under  the  said  writ. 

On  the  twelfth  day  of  October,  1857,  a true  copy  of  the 
said  deed,  together  with  an  affidavit  of  the  execution  of  the 
original,  and  an  affidavit  of  one  of  the  bargainees  therein,  as 
required  by  the  statute,  were  filed  in  the  office  of  the  county 
court  at  Toronto,  where  all  the  said  property  seized  then  was, 
and  has  ever  since  been. 

By  letter,  in  the  following  words  and  figures,  signed  by 
the  said  Harris  and  Woodside,  and  delivered  by  them  to  the 
person  it  is  addressed  to,  on  the  said  tenth  day  of  October, 
1857,  that  is  to  say : 

“ Toronto , 10/ h October , 1857. 

“Mr.  Samuel  Orabbe, 

“ Sir — The  assignees  of  Mr.  Duncan  MacDonell  hereby 
employ  you  as  their  agent  to  take  charge  for  them  of  the 
warehouses,  corner  of  Yonge  and  Wellington  streets,  to  dis- 
pose of  the  stock,  and  collect  all  debts  due,  and  otherwise  act 
under  their  direction.” 

“ Yours,  &c. 

“ Thos.  D.  Harris, 
“T.  Woodside.” 

Samuel  Crabbe,  as  the  agent  of  the  said  assignees,  took 
actual  possession  of  all  the  goods  which  had  belonged  to  Dun- 
can MacDonell,  and  which  were  at  the  date  of  the  said  deed 
in  and  about  his  warehouses  on  Yonge  street  and  Wellington 
street,  in  the  city  of  Toronto,  (including  the  said  property 
seized  by  the  said  sheriff  in  the  said  warehouse,)  and  he  has 
since  continued,  and  still  is  in  the  actual  possession  thereof, 
except  so  far  as  part  thereof  has  been  sold,  and  except  so  far 
as  the  said  sheriff  may  be  supposed  to  have  taken  possession 
thereof  by  virtue  of  the  said  seizure,  made  on  the  nineteenth 
day  of  December,  1857. 

The  business  of  the  said  Duncan  MacDonell  was  that  of  a 
wholesale  grocer,  and  at  the  time  the  said  Crabbe  took 
possession  as  aforesaid,  on  the  tenth  day  of  October,  1857, 
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the  goods  in  the  store  amounted  to  £2876  12s.  9d.,  and 
store  fixtures  and  furniture  £354  16s.  lid.  ; while  the 
assets  to  be  collected  amounted  in  debts,  mortgages  and 
real  estate,  stock,  debentures,  &c.,  to  the  sum  of  £77,044 
4s.  7d. 

As  such  agent  as  aforesaid,  the  said  Samuel  Crabbe,  hath 
since  he  took  such  possession  as  aforesaid,  sold  on  credit  to 
parties  who  will  pay  for  the  same,  goods,  being  part  of  the 
above,  to  the  amount  of  £467  16s.  8d.,  and  for  cash  to  the 
amount  of  £48  18s. 

As  such  agent  as  aforesaid,  the  said  Crabbe  also  took,  and 
still  has  the  possession  of  all  the  books  and  papers  of  the 
said  Duncan  MacDonell,  and  as  such  agent  settled  several 
accounts  due  to  the  estate  of  the  said  Duncan  MacDonell, 
and  has  taken  the  promissory  notes  of  the  respective  debtors 
for  the  same,  and  delivered  such  promissory  notes  to  the  said 
assignees. 

As  such  agent  as  aforesaid,  the  said  Crabbe  has  col- 
lected in  cash  of  the  assets  of  the  estate,  and  paid  into 
the  City  Bank  to  the  credit  of  the  said  assignees,  the  sums 
contained  in  the  pass-book  kept  by  him  with  the  said  City 
Bank  ( a .) 

After  taking  possession  as  aforesaid,  of  the  said  goods^ 
books  and  papers,  the  said  Samuel  Crabbe  did  not  continue 
the  old  accounts  in  the  said  books,  but  opened  a different  set 
of  books,  and  has  since  made  all  his  entries  therein. 

The  said  agent  has  not  bought  any  new  goods,  but  has 
been  engaged  solely  in  the  selling  of  the  said  goods  of  which 
he  took  possession  as  aforesaid,  and  in  settling  accounts 
collecting,  and  winding  up  the  said  estate. 

The  notices  to  the  creditors  provided  for  in  the  said  deed 
were  mailed  in  Toronto  to  the  respective  creditors,  on  the 
twenty-third  day  of  October,  1857. 

The  said  Samuel  Crabbe  was  before  the  said  assignment 
in  the  employment  of  the  said  Duncan  MacDonell,  in  the 
said  warehouses,  as  his  cashier  and  book-keeper. 

(a)  A copy  of  the  pass-book  was  annexed  to  the  special  case,  which  it  is 
considered  unnecessary  to  give  here.  It  was  headed  “ City  Bank  in 
account  with  Assignees  of  MacDonell  & Co.” 
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The  name  of  the  said  Duncan  MacDonell  was  not  removed 
from  above  the  door  of  the  said  warehouses. 

The  household  furniture  of  the  said  Duncan  MacDonell 
remained  in  his  dwelling-house,  without  any  change  or  alter- 
ation, in  the  same  manner  as  before  the  said  assignment,  and 
there  was  n<>  delivery  thereof  specially  to  the  said  assignees. 

A considerable  portion  of  the  said  goods,  amounting  to 
£571  4s.  8d.,  were  at  the  time  of  the  execution  of  the  said 
deed  in  the  bonded  warehouse,  under  the  custom  house  lock, 
in  cellars  of  the  said  warehousee,  and  about  one-half  thereof 
has  since  been  released  therefrom  by  the  assignees,  by  the 
payment  of  the  duties  on  occasion  of  and  as  sales  thereof 
have  been  effected  by  the  assignees  to  purchasers  thereof,  to 
whom  the  same  so  sold  have  been  delivered. 

On  the  foregoing  case  the  questions  submitted  for  the 
judgment  of  the  court  are  : 

1.  Whether  the  said  deed  is  a valid  instrument  under 
the  statute  20  Vic.,  ch.  3,  to  pass  any  of  the  property  therein 
mentioned  ? 

2.  Whether  the  goods  in  the  customs  warehouse,  and  the 
household  furniture,  passed  by  the  said  deed  ? 

3.  Whether  the  said  deed  is  valid,  independently  of  the 
statute  ? 

4.  Whether,  by  virtue  of  all  the  facts  aforesaid,  the  said 
goods  were  properly  seized  by  the  sheriff  as  aforesaid,  or  any 
part  thereof,  was,  when  the  said  writ  was  placed  in  the  hands 
of  the  said  sheriff  as  aforesaid,  the  property  of  the  said 
Harris  and  Woodside  ? 

The  court  are  to  be  at  liberty  to  draw  any  inferences  from 
facts  stated,  the  same  as  a jury. 

If  the  court  shall  be  of  opinion  in  favour  of  the  plaintiffs  in 
the  said  issue,  judgment  is  to  be  entered  thereon  for  all  or 
such  portion  of  the  said  property  seized  as  the  court  shall 
adjudge  to  have  passed  to  the  sail  plaintiffs  ; and  if  in  favour 
of  the  defendants  in  the  said  issue,  then  judgment  shall  be 
entered  for  the  said  defendants,  for  all  or  such  portion  of  the 
said  property  seized  as  the  court  shall  adjudge  to  have  been 
liable  to  the  said  execution  of  the  defendant. 

A copy  at  length  of  the  assignment,  dated  18th  October, 
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1857,  under  which  the  plaintiffs  claimed,  was  annexed  to 
the  special  case;  but  as  the  objections  to  its  provisions,  in- 
dependently of  the  statute,  were  not  pressed  on  the  argument, 
only  the  description  of  the  goods  assigned  is  material  to  be 
given  here. 

It  was  made  between  the  said  Duncan  MacDonell,  of  the 
first  part,  the  said  Thomas  Dennie  Harris  and  Thomas 
Woodside  of  the  second  part,  and  the  creditors  of  the  said 
Duncan  MacDonell,  who  should  execute  in  the  manner,  and 
within  the  period  therein  specified,  of  the  third  part ; and 
by  it  the  said  Duncan  MacDonell,  after  reciting  his  indebted- 
ness to  various  creditors,  his  inability  to  pay,  and  his  desire 
to  have  his  property  applied  ratably  to  the  payment  of  all, 
as  thereinafter  provided,  assigned  to  the  said  parties  of  the 
second  part,  upon  trusts  expressed  for  the  benefit  of 
creditors,  “ All  and  singular  his  stock  in  trade,  wares,  mer- 
chandise, goods,  chattels,  and  effects  whatsoever  belonging 
to  him,  and  now  being  in  and  about  his  warehouse  on  Yonge 
street,  and  Wellington  street,  in  the  city  of  Toronto. 

“ And  all  his  household  furniture,  goods,  chattels,  and 
effects-  whatsoever  (the  personal  apparel  of  himself  and 
family  excepted)  now  being  in  and  about  his  dwelling-house 
and  premises  on  Wellington  street  aforesaid. 

“ And  all  bonds,  bills,  and  securities  for  money,  leases 
for  years.  Provincial  Insurance  stock,  Northern  Railroad 
stock,  mortgages,  trust  and  all  other  property,  personal 
estate  and  effects  whatsoever  and  wdieresoever  belonging, 
due,  or  owing  to  him,  the  said  party  of  the  first  part. 

“ And  also  all  balances,  and  surplus,  if  any,  of  the  produce 
of  real  estate  held  in  security  by  any  creditor  or  creditors  of 
him  the  said  party  of  the  first  part,  after  satisfying  such 
creditor  or  creditors  of  him  the  said  party  of  the  first  part, 
his  or  their  debt  or  debts  ; and  all  the  right,  title,  interest, 
trust,  possession,  property,  claim  and  demand  whatsoever,  at 
law  and  in  equity,  of  him  the  said  party  of  the  first  part,  of, 
in,  to,  or  out  of,  or  upon  the  same  goods,  chattels,  property 
and  effects  aforesaid,  respectively,  together  with  all  books, 
writings,  deeds,  bills,  notes,  papers  and  vouchers  touching  the 
same,  or  any  part  thereof.” 

The  provision  for  notice  to  creditors  referred  to  in  the 
special  case  was  as  follows : 

28 
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“ And  it  is  hereby  further  agreed  by  and  between  the  said 
parties  hereto,  that  it  shall  be  lawful  for  all  creditors  of  the 
said  party  of  the  first  part  to  become  parties  to  these 
presents,  and  participate  in  the  benefit  thereof,  in  case  they 
shall  execute  the  same  within  ninety  days  after  the  date 
thereof  or  after  notice  of  the  making  of  the  same  shall  have 
been  delivered  to  them,  or  mailed  at  Toronto  to  their 
address,  or  last  known  place  of  above ; but  all  creditors  of 
the  said  party  of  the  first  part  who  shall  neglect  or  refuse  to 
execute  the  same  within  the  said  period  of  ninety  days, 
shall  be  excluded  from  the  benefit  thereof,  unless  the  said 
parties  of  the  second  part,  on  the  request  of  the  said  party 
of  the  first  part,  should,  after  the  expiration  of  that  period, 
consent  in  writing  to  their  becoming  parties  hereto,  and  ex- 
ecuting the  same.” 

The  following  in  a copy  of  the  affidavit  of  bona  fides 
attached  to  the  copy  of  assignment  filed  : 

“ I,  Thomas  Dennie  Harris,  of  the  City  of  Toronto, 
merchant,  make  oath  and  say,  that  I am  one  of  the  bargainees 
named  in  the  original  conveyance,  of  which  the  paper  writ- 
ing hereunto  annexed  purports  to  be  a true  copy.  That  the 
sale  and  conveyance  to  me  and  the  other  bargainee  in 
the  said  conveyance  named,  of  the  property  and  effects 
therein  mentioned,  was  and  is  bona  ji<ie , and  for  good  con- 
sideration, as  set  forth  in  the  said  conveyance,  and  not  for 
the  purpose  of  holding  or  enabling  the  said  bargainee  to  hold 
the  said  property,  goods  and  effects  mentioned  therein, 
against  the  creditors  of  the  bargainor;  but  on  the  contrary 
thereof,  for  the  benefit  of  the  said  creditors,  as  in  the  said 
conveyance  expressed  and  contained.” 

A.  M ardor  aid  for  the  plaintiffs. 

Cameron,  Q.  C.,  and  C.  Robinson , contra. 


Robinson,  C.  J. — Upon  the  first  question,  whether  the 
deed  to  these  plaintiffs  as  trustees  is  a valid  deed  under  the 
statute  20  Vic.,  ch.  3,  to  pass  any  of  the  property  therein 
mentioned,  I have  doubts,  which  I believe  however  are  not 
entertained  by  my  brother  judges  generally,  whether  assign- 
ments of  this  description,  namely,  to  trustees  for  the  benefit 
of  creditors,  come  within  the  provisions  of  our  statute  20 
Vie.,  ch.  3. 

The  imperial  act,  17  & 18  Vic.,  ch.  36,  for  preventing 
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secret  bills  of  sale  by  requiring  registration,  does  not  extend 
to  such  -assignment ; for  though  the  enacting  clause  em- 
braces all  bills  of  sale  “ made  either  absolutely  or  condition- 
ally, or  subject  or  not  subject  to  any  trusts,”  yet  in  the  inter- 
pretation clause  (section  7)  it  is  declared  that  the  expression 
“bill  of  sale,”  as  used  in  the  act,  shall  not  include  “assign- 
ments for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same.” 

This  at  least  shews  that  the  imperial  parliament  did  not 
think  it  necessary  or  expedient  to  include  them,  and  it  con- 
firms the  impression  which  I had  entertained  of  our  former 
statute,  13  & 14  Vic.,  ch.  62,  and  which  would  equally  apply 
to  the  language  of  our  present  statute,  20  Vic.,  ch.  3,  which 
speaks  of  the  11  sale  of  goods”  as  distinguished  from  mort- 
gages, and  speaks  also  of  the  “ bargainor  and  bargainee  ” and 
the  sale  being  “made  bona  fide,  and  for  good  consideration,  as 
set  forth  in  the  conveyance.” 

It  is  true  that  in  respect  to  real  property,  trusts  are 
created  by  deeds  of  bargain  and  sale — I mean,  by  a descrip- 
tion of  conveyance  technically  so  called — although  the  grantor 
is  not  selling  the  estate,  nor  the  trustee  buying  it,  and  though 
no  bargain  in  the  common  sense  of  the  term  is  made  between 
the  parties ; and  it  is  true,  also,  that  in  the  language  of  the 
courts  all  persons  acquiring  lands  by  deed  or  will,  or  other- 
wise than  by  inheritance,  are  said  to  hold  as  purchasers  ; but 
we  have  to  deal  here  with  goods  and  chattels,  and  it  has  not 
seemed  to  me  that  the  legislature  has  used  the  words  “ every 
sale  of' goods  and  chattels”  in  these  statutes  in  any  other  sense 
than  their  common  acceptation  asappliedtogoods:  ihatis,when 
the  absolute  beneficial  interest  passes  from  a seller  to  a buyer 

A more  comprehensive  construction,  however,  has  been 
given  to  them  by  our  courts,  and  they  are  held  t > compre- 
hend assignments  to  trustees  for  the  benefit  of  creditors — 
like  that  before  us. 

Then  assuming  this  deed  to  be  one  of  those  intended  to  be 
included,  we  are  asked  whether  it  is  a valid  deed  under  the 
statute  20  Vic.,  ch.  3. 

Does  it,  in  the  first  place,  contain  a sufficiently  particular 
description  of  the  goods,  as  required  by  the  fourth  clause  of 
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the  act  ? I cannot  say  that,  if  any  one  were  at  any  time  to 
see  in  another  place  any  of  the  goods  which  at  the  date  of 
this  assignment  were  “ in  and  about  MacDonell’s  warehouse, 
in  Yong^e  street  and  Wellington  street,”  he  would  be  able 
readily  and  easily  to  distinguish  them  from  other  goods,  or 
from  the  goods  of  other  parties,  so  as  to  know,  by  means  of 
the  description  given  in  this  deed,  that  the  particular  goods 
in  question  had  been  transferred  by  this  assignment.  But 
at  the  same  time  I confess  I do  not  find  it  easy  to  under- 
stand how  a stock  of  goods  in  a shop,  or  furniture  in  a dwell- 
ing house,  are  to  be  otherwise  described  than  as  they  have 
been  in  this  case,  unless  by  taking  a minute  list  of  every 
article ; and  even  that  would  not  enable  us  to  distinguish  such 
articles  from  others  of  the  same  kind,  unless  there  happened 
to  be  something  peculiar  about  the  thing  by  which  it  could 
be  identified,  as  you  might  enable  people  to  identify  living 
animals,  by  age,  and  size,  and  peculiar  marks. 

I think  we  must  hold  that  the  goods  in  and  about  the 
particular  warehouse,  and  the  furniture,  &c.,  in  and  about 
the  dwelling  house  on  Wellington  street,  are  sufficiently 
described,  so  as  to  admit  them  to  pass, 

I do  not  take  the  fourth  clause  to  require  a particular 
descriptiou  of  bonds,  bills  and  accounts,  or  of  railway  stocks, 
and  things  of  that  kind  ; but  as  to  that  clause  in  the  deed 
which  professes  to  assign  “ all  other  personal  estate  and 
effects  whatsoever  and  wheresoever”  belonging  to  the  gran- 
tor, I do  not  consider  that  any  goods  and  chattels  can  pass 
under  that  form  of  words,  for  otherwise  we  should  be  giving 
no  force  or  meaning  whatever  to  the  fourth  clause  of  the  act. 

I see  nothing  in  the  arrangements  made  by  the  deed 
which  would  warrant  us  in  holding  it  void.  They  are  such, 
I think,  as  MacDonell  was  then  at  liberty  to  make. 

Then  has  the  deed  been  registered  as  the  act  requires  ? 
It  was  filed  within  the  time  allowed. 

We  are  told  in  the  case  that  a copy  of  the  deed  was  filed, 
not  the  original.  I understand  by  the  statements  that  the 
affidavits  themselves  required  by  the  statute,  not  copies  of 
them,  were  annexed  to  the  copy  of  the  deed  so  filed.  Of 
course  that  must  have  been  done. 
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The  defendants  object  that  the  original  assignment,  should 
have  been  filed,  and  not  a copy,  and  that  for  the  want  of  that 
being  done  the  registration  (so  to  call  it)  is  ineffectual. 

The  1st,  2nd,  5th,  8th  and  9th  clauses  bear  on  this  ques- 
tion. I have  had  doubts  upon  it,  but  am  of  opinion  that  a 
copy  of  an  absolute  assignment  may  be  filed,  as  well  as  of  a 
mortgage. 

A reference  to  the  former  statute,  13  & 14  Vic.,  ch.  62, 
confirms  me  in  that  opinion,  though  certainly  the  act  is  in  this 
respect  not  explicit.  We  must  consider  that  the  copy  will 
give  as  full  information  of  the  fact  of  assignment,  and  of  the 
contents,  as  the  original  deed  would  do,  though  the  oppor- 
tunity is  not  afforded  of  inspecting  the  signatures  of  the 
parties,  which  is  not,  however,  the  object  of  any  of  our 
registry  laws. 

My  answer,  therefore,  as  to  the  first  question  put  to  us  in 
the  case,  is,  that  the  assignment  is  in  my  opinion  valid,  so  far 
as  a compliance  with  the  statute  is  concerned.  (Beaumont 
on  Bills  of  Sale,  106.) 

The  second  question  is,  whether  we  think  the  goods  in  the 
customs  warehouse,  and  the  household  furniture,  passed  by 
the  deed. 

In  my  opinion  the  goods  in  the  customs  warehouse  did  not 
pass  by  the  assignment,  if  that  assignment,  under  the  cir- 
cumstances, required  to  be  filed  in  order  to  pass  the  pro- 
perty, for  these  goods  were  not  in  any  manner  particularly 
described  in  the  deed,  either  by  locality  or  otherwise,  so  that 
they  could  not  pass  unless  under  the  words,  “ and  all  other 
personal  estate  whatsoever  and  wheresoever  belonging  to 
me,”  &c. 

But  I consider  the  effect  of  the  fourth  clause  of  the  statute 
to  be.  that  when  the  goods,  by  reason  of  there  having  been  no 
change  of  possession,  must  be  deemed  to  have  been  fraudu- 
lently assigned,  unless  it  was  done  b}^  a written  assignment 
registered  according  to  the  act,  then  such  written  assignment, 
to  be  effectual,  must  describe  the  goods  in  such  a manner  as 
will  be  sufficient  under  that  clause. 

Now  these  goods  being  in  the  custom  house,  and  not  in 
the  actual  possession  of  MacDonell  when  he  made  the  assign- 
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ment,  the  question  is,  whether  they  are  within  the  operation 
of  the  act. 

I think  they  are  not,  for  they  were  not  in  the  actual  visi- 
ble possession  of  MacDonell,  capable  of  delivery  overby  him 
at  the  time,  nor  were  they  held  by  any  servant  or  agent  of 
his  for  his  benefit,  so  that  the  public  could  draw  any  infer- 
ence from  their  observation  of  circumstances  that  they  were 
still  in  his  possession  after  the  date  of  the  assignment  as 
well  as  before,  and  so  might  be  left  to  conclude  that  they 
remained  the  property  of  MacDonell.  He  could  not  gain 
possession  himself  until  he  had  paid  the  duty,  and  so  could 
not  at  the  time  have  delivered  possession  to  the  assignees. 
But  then  we  have  to  consider  that  by  the  statute  10  and  11 
Vic.,  ch.  31,  sec.  28,  MacDonell  could  not  assign  them  to 
the  plaintiffs,  so  as  to  pass  the  property,  without  going 
through  the  formalities  required  by  that  statute,  of  which 
we  see  no  evidence.  Subject  to  this  last  mentioned  diffi- 
culty, however,  I think  that,  for  the  reason  I have  given, 
the  assignment  was  not  within  the  act  as  regards  those  goods, 
and  that  they  have  passed  as  they  would  have  passed  before 
the  statute,  if  the  customs  regulations  have  been  complied 
with,  otherwise  not.  (r/) 

Then  as  to  the  household  furniture,  if  I am  right  in  the 
opinion  that  a more  particular  description  than  is  given  of 
it  in  the  deed  was  net  necessary,  as  to  which  I confess  I 
have  had  difficulty  in  making  up  my  mind,  then  the  only 
reason  why  it  should  not  be  taken  to  have  passed  is,  that 
MacDonell  remained  undisturbed  in  the  possession  of  it  as 
if  he  had  never  assigned  it. 

I do  not  think  that  the  registration  of  the  assignment 
secures  the  transaction  against  the  inferences  that  might 
otherwise  be  drawn  from  the  fact  of  the  possession  remaining 
unchanged.  If  the  case  had  gone  to  a jury,  they  must  have 
been  asked  to  pronounce  whether  from  this  circumstance  they 
did  or  did  not  take  the  assignment,  so  far  as  it  concerned  the 
household  furniture,  to  be  merely  colourable  and  pretended. 
And  as  it  is  referred  to  us  to  draw  such  inferences  as  we 
think  a jury  should  have  drawn,  I must  say  that  I think  the 
household  furniture  did  not  pass  by  the  assignment,  for  the 


(a)  See  Baldwin  v.  Benjamin,  ante,  page  52. 
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continued  possession  by  MacDonell  is  in  no  manner  accounted 
for;  and  this  being  so,  I think  the  inference  arises  that  it 
was  included  in  the  assignment  in  order  to  prevent  its  being 
taken  in  execution,  and  to  protect  the  convenience  of  Mr. 
MacDonell. 

As  the  execution  in  this  case  came  but  a few  days  after 
the  assignment  was  made,  I should  readily  have  given  way 
to  any  reasonable  explanation  of  the  furniture  not  being 
removed,  but  without  anything  to  indicate  an  intention  to 
change  the  possession,  I consider  that  we  ought,  as  to  that, 
to  regard  the  assignment  as  colourable  and  pretended,  and 
not  bona  fide,  but  only  to  be  made  use  of,  if  necessary,  for 
the  protection  of  the  debtor’s  possossion  of  it. 

3rdly.  I think  the  deed  as  a deed  is  valid,  independent  of 
any  question  under  the  statute.  I mean  that  there  is  nothing 
in  the  contents  of  the  deed  which  should  lead  us  to  declare  it 
void  for  fraud  or  otherwise. 

4thly.  We  are  asked  to  say  whether,  considering  all  the 
facts  stated,  all  the  property  seized  under  the  defendants’ 
fi.  fa.  was,  at  the  time  of  the  writ  going  to  the  sheriff,  the 
property  of  the  plaintiffs,  the  assignees. 

In  my  opinion  it  was  all  their  property,  except  the  house- 
hold furniture  and  the  goods  in  the  warehouse,  for  the  par- 
ticular reason  given,  unless  the  provisions  of  the  customs  act 
were  complied  with.  I think,  under  the  facts  stated,  there 
was  a sufficient  taking  of  possession,  and  dealing  with  the 
goods  under  the  assignment,  to  free  the  assignment  from 
suspicion  on  the  ground  of  fraud.  The  not  removing  them 
to  other  premises  is  accounted  for  by  the  fact  that  there  was 
no  sale  to  the  assignees  for  their  own  use  and  benefit,  as  in 
a common  case  between  buyer  and  seller. 

It  was  in  the  natural  and  usual  course  of  things  that  the 
trustees  should  not  remove  the  goods  to  other  premises 
And  I think  the  allowing  Mr.  Crabbe,  who  had  been  clerk 
or  bookkeeper  to  MacDonell,  to  continue  on  the  premises  in 
their  service,  should  not  of  itself  lead  us  to  treat  the  assign- 
ment as  otherwise  than  bona  fide , having  been  made  for  the 
purpose  for  which  I have  no  doubt  it  was  made  : that  is,  to 
enable  the  assignees  to  sell  the  goods  for  the  benefit  of  the 
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creditors,  and  according  to  the  trusts  in  the  instrument, 
for  which  purpose  his  services  may  have  been  particularly 
useful  to  all  concerned. 

Burns,  J. — The  first  point  to  be  determined,  as  it  appears 
to  me,  is  whether  a deed  conveying  a person’s  goods  and 
chattels  upon  trust  for  the  benefit  of  creditors,  is  such  a sale 
and  conveyance  thereof,  that  when  there  has  not  been  an 
immediate  delivery  and  continued  change  of  possession,  the 
deed  must  be  registered  under  the  statute  20  Vic.,  ch.  3. 
On  this  point  I have  little  more  to  add  to  what  I said  in 
Heward  v.  Mitchell  (11  U.  C.  R 625).  I look  upon  such 
deed  of  transfer  to  be  as  much  a sale  upon  the  considera- 
tion expressed  as  if  it  had  been  a money  consideration 
paid  to  the  bargainor.  The  consideration  is  to  pay  his  debts 
with  the  proceeds,  which  surely  is  as  good,  and  as  much  a 
sale,  as  if  the  bargainor  had  sold  for  money  paid  or  to  be 
paid  to  himself.  The  difficulty  pressed  upon  the  court  in 
Heward  v.  Mitchell  was  that  the  affidavit  required  to  be 
made  by  the  bargainee  should  set  forth  the  consideration 
for  the  conveyance,  and  that,  as  the  affidavit  in  that  case 
stated  the  conveyance  to  be  made  for  the  benefit  of  credi- 
tors, it  was  not  such  a sale  as  contemplated  by  the  act  13  & 
14  Vic.,  ch.  62.  I thought  then,  and  think  still,  that  an 
affidavit  might  be  made  in  that  form,  inasmuch  as  I consid- 
ered a transfer  of  property  to  pay  debts  a sale  of  it  for  that 
purpose.  The  recent  statute  passed  since  that  decision  has 
altered  the  form  of  the  affidavit,  by  making  it  refer  to  the 
deed  for  the  consideration  instead  of  setting  forth  the  con- 
sideration in  the  affidavit.  Now  the  affidavit  may  state  that 
the  sale  is  bom  fide  and  for  good  consideration,  as  set  forth 
in  the  said  conveyance — apparently  intended  to  meet  cases 
different  from  a mere  sale  for  a sum  of  money  paid  or  secur- 
ed to  be  paid  as  the  consideration.  It  is  necessary  to  deter- 
mine this  question,  for  the  purpose,  at  all  events,  of  decid- 
ing with  respect  to  the  household  furniture  of  the  assignor, 
which  it  is  admitted  the  plaintiffs  never  did  take  or  have 
any  delivery  or  possession  of  other  than  constructively  under 
the  conveyance. 
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If  the  conveyance  required  registration,  the  next  question 
is,  whether  registering  a copy  with  the  affidavit  of  the  bar- 
gainee attached  to  the  copy,  is  a compliance  with  the  statute 
20  Vic.,  ch.  3,  secs.  2 and  5.  I am  of  opinion  that  it  is  no 
compliance  with  the  act.  The  former  statute  12  Vic.,  ch.  74, 
expressly  provided  for  a copy  of  the  mortgage,  in  cases  of 
mortgages,  being  registered  in  lieu  of  the  original  deed,  and 
in  case  of  a copy  being  filed,  it  was  provided  that  the  affida- 
vit of  the  execution  to  be  attached  to  the  copy,  should  state 
the  due  execution  of  the  original,  of  which  the  copy  to  be 
filed  purports  to  be  a copy.  The  next  statute  13  & 14  Vic., 
ch.  62,  putting  sales,  where  not  accompanied  by  an  imme- 
diate delivery  and  continued  change  of  possession,  upon  the 
same  footing  with  mortgages  as  to  registration,  says  nothing 
about  a copy  of  the  instrument  of  sale  being  registered,  but 
that  statute  enacts  that  what  is  there  enacted  shall  be  added 
to  the  first  section  of  12  Vic.,  ch.  74.  Whether  that  would 
have  been  held  to  authorize  the  registration  of  the  copy  of 
an  instrument  of  sale,  as  well  as  the  copy  of  the  mortgage,  I 
am  not  prepared  to  say.  The  question  never  was  agitated 
that  I know  of  under  those  acts,  and  as  they  have  been  re- 
pealed, it  is  not  necessary  to  consider  what  might  have  been 
thought  about  it.  The  new  act,  as  I read  it,  clearly  draws 
a distinction  between  mortgages  and  sales.  Sections  3,  7, 
and  8,  relate  exclusively  to  mortgages,  and  it  is  provided 
again  with  respect  to  them  that  a copy  may  be  filed  instead 
of  the  original  instrument,  and  the  affidavit  to  be  attached 
to  such  copy  shall  state  the  due  execution  of  the  original  of 
which  the  annexed  copy  purports  to  be  a copy.  The  second 
section  applies  exclusively  to  sales,  and  it  enacts  that  the 
conveyance  shall  be  accompanied  by  an  affidavit  of  a witness 
of  the  due  execution  thereof,  and  an  affidavit  of  the  bar- 
gainee that  the  sale  is  bona  fide , and  shall  be  registered  as 
thereinafter  provided.  Not  a word  is  said  about  registering 
a copy,  or  any  such  provision  with  regard  to  the  affidavit  of 
execution,  as  in  the  case  of  mortgages.  Then  the  fifth  sec- 
tion enacts  that  the  instruments  mentioned  in  the  preceding 
sections  shall  be  registered  in  the  office  of  the  clerk  of  the 
county  court,  and  that  must  of  course  refer  to  the  mortgages 
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and  copies  thereof  mentioned  in  the  first  section,  the  con- 
veyances of  sale  mentioned  in  the  second  section,  and  the 
mortgages  of  a particular  description  mentioned  in  the  third 
section.  Whatever  may  have  been  the  reason  for  making  a 
distinction  between  mortgages  and  sales,  it  is  apparent  to 
me  that  it  exists,  and  that  a conveyance  of  sale  of  the  goods 
must  be  registered,  and  not  merely  a copy.  The  affi  lavit  of 
the  execution  filed  in  this  instance  is  that  of  execution  of 
the  original,  of  which  the  copy  annexed  purpoits  to  be  a 
copy.  This  is  no  compliance  with  the  provisions  of  the  se- 
cond section  of  the  act,  unless  that  section  is  to  have  incor- 
porated with  it  the  provisions  of  the  first  section  relating  to 
a different  subject  altogether.  No 'warrant  exists  for  such 
a construction.  In  my  opinion  the  provisions  of  the  two 
sections  are  distinct,  and  each  complete  in  itself  without 
reference  tcf  the  other,  and  if  the  legislature  had  contempla- 
ted that  a copy  of  the  conveyance  of  sale  might  be  registered, 
instead  of  the  original  deed,  the  section  might  either  have 
referred  to  the  other,  or  have  re-enacted  the  same  provision 
with  respect  to  the  affidavit  of  execution. 

It  is  very  true  the  second  section  does  say  that  the  con- 
veyance of  sale  shall  be  in  writing,  and  shall  be  a conveyance 
under  the  provisions  of  the  act,  but  then  that  applies  to  the 
deed  itself,  what  it  shall  be,  and  not  to  any  copy,  and  cannot 
incorporate  with  it  the  idea  that  registration  is  also  part  of 
the  conveyance. 

It  must  be  assumed,  therefore,  as  I take  it,  that  it  was  in- 
tended that  notice  to  the  public,  by  means  of  registration,  of 
the  two  dispositions  of  property,  should  be  different,  without 
our  endeavouring  to  find  satisfactory  or  sufficient  reasons  for  it. 

This,  so  far,  then,  disposes  of  the  household  furniture.  The 
defendants  are  entitled  to  have  that  made  available  to  their 
execution. 

The  next  question  is,  whether  there  was  an  immediate 
delivery  and  continued  change  of  possession,  which  would 
enable  these  plaintiffs  to  hold  the  goods  and  merchandize  in 
the  warehouse  of  the  assignor,  and  in  the  bonded  warehouse, 
as  against  an  execution  issued  in  favour  of  one  creditor  of 
the  assignor.  The  parties  have  submitted  the  case  to  the 
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court  without  the  intervention  of  a jury  to  decide  the  fact, 
-and  of  course  it  gives  the  court  no  little  embarrassment  in 
determining  the  matter,  for  we  are  not  only  called  upon  to 
say  whether  there  be  any  evidence  to  go  to  a jury  whether 
there  was  an  immediate  delivery,  and  also  a continued 
change  of  possession,  but  in  fact  whether  the  evidence  (if 
there  be  any)  is  sufficient  to  convince  the  mind  of  the  truth 
of  an  immediate  delivery  and  of  a continued  change  of  pos- 
session. I take  the  following  proposition  to  be  indisputable 
in  cases  like  the  present:  namely,  that  when  it  is  once  es- 
tablished that  a person  has  been  the  owner  of  goods,  and 
has  continued  in  posse  ssion  until  some  time  ascertained,  the 
presumption  is  that  he  continued  in  possession  as  owner ; and 
if  there  has  been  any  change  of  ownership  before  that  time, 
it  is  incumbent  upon  him  who  asserts  it  to  establish  the 
change  beyond  all  question,  when  it  is  to  bind  the  rights  of 
those  who  act  upon  the  presumption  of  ownership  continu- 
ing. The  first  question  will  then  be,  whether  this  case,  as 
admitted  by  the  parties,  presents  any  evidence  which  a judge 
should  submit  to  a jury  to  pronounce  whether  there  was  an 
immediate  delivery  of  the  property,  and  a continued  change 
of  possession.  Until  the  10th  of  October,  1857,  Duncan 
MacDonell  not  only  was  the  legal  owner,  but  was  also  in  ac- 
tual possession  of  the  whole  property  in  his  warehouse,  and, 
so  far  as  permitted  by  the  customs,  of  that  portion  which 
was  unler  lock  and  key  of  the  customs,  the  goods  being 
bonded.  On  that  day  he  assigned  the  goods  to  the  plain- 
tiffs, and  they  gave  a letter  to  one  Crabbe,  formerly  the 
book-keeper  of  MacDonell,  to  take  possession  for  them.  On 
the  14th  of  October  the  defendant’s  execution  was  placed  in 
the  hands  of  the  sheriff.  It  appears  to  me,  with  respect  to 
the  goods  in  the  bonded  warehouse,  there  was  not  and  could 
not  be  a change  of  possession  on  that  state  of  facts.  The 
possession  of  the  goods  in  the  warehouses  of  MacDonell  by 
Crabbe,  admitting  that  he  had  an  actual  possession  of  those, 
did  not  cany  with  it  or  draw  to  that  possession  the  posses- 
sion ot*  the  goods  under  bond,  any  more  than  that  of 
thehouseholdfurniture.  The  12th  section  of  the  statute  10  & 11 
Vic.,  ch.  31,  provides  for  the  owners  of  goods  bonding 
them,  and  paying  duties  when  the  goods  are  taken  out  of  the 
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warehouse  for  exportation  or  consumption.  In  the  mean- 
time, though  the  owner  is  the  legal  proprietor  of  the  goods, 
yet  the  actual  custody  is  in  the  customs  authorities.  Section 
28  shews  what  is  necessary  to  be  done  in  order  to  complete  a 
transfer  upon  a sale  of  goods  in  bond,  in  order  to  give  title 
to  the  vendor.  In  this  case  it  does  not  appear  that  any  thing 
required  by  that  section  was  done,  but  they  have  treated  the 
matter  as  though  the  actual  possession  of  the  goods  not  in 
bond  would  draw  to  it  the  possession  of  those  that  were 
in  bond.  Admitting  that  the  legal  effect  of  the  deed  of 
transfer,  with  possession  of  part,  would  draw  to  it  a possession 
of  those  in  bond  for  the  purposes  of  the  trust,  if  the  statute 
20  Vic.,  ch  3,  where  out  of  the  way,  it  could  be  only  on  the 
ground  of  constructive  possession.  I believe  we  have  always 
treated  the  doctrine  of  constructive  possession  under  the 
chattal  mortgage  and  sales  acts,  whenever  the  rights  of 
creditors  are  affected,  as  entirely  abrogated.  If  the  provi- 
sions of  the  28th  section  of  10  & 11  Vic.,  ch.  31,  had  been 
observed  in  this  case,  then  indeed  it  might  have  been  con- 
tended that  a complete  change  of  possession,  as  well  as 
change  of  property,  had  taken  place,  so  as  to  prevent  an 
execution  reaching  the  property;  but  without  that,  it  does 
not  appear  to  me  there  is  any  room  for  holding  that  an 
immediate  delivery  had  taken  place.  There  could  be  no 
delivery  in  point  of  fact  to  be  actual  so  long  as  the  goods 
remained  in  bond,  without  the  28th  section  being  complied 
with,  and  therefore,  as  respects  those  goods,  I think  they 
were  liable  to  the  execution,  subject  to  the  sheriff,  or  the 
creditors  who  set  him  in  motion,  paying  the  duties  on  the 
goods  in  bond. 

With  respect  to  the  residue  of  the  goods,  it  appears  to 
me  there  was  evidence  to  be  submitted  to  a jury  to  say  whe- 
ther the  plaintiffs  were  in  possession.  I do  not  look  upon 
the  circumstance  of  the  name  of  the  assignor  not  being  re- 
moved from  above  the  door  of  the  warehouse  after  the  as- 
signment or  transfer  was  made,  or  the  fact  that  the  person 
put  in  possession  by  the  assignees  had  been  previously  a 
clerk  of  the  assignor,  as  of  themselves  furnishing  evidence 
that  in  truth  no  transfer  binding  in  law  or  equity  had  taken 
place.  Such  things,  combined  with  other  matters,  may  in 
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some  cases  he  considered  as  affording  proof  that  an  assign- 
ment has  not  honestly  been  made.  but  in  the  abstract  would 
not  of  themselves  be  assumed  to  afford  evidence  of  a dis- 
honest purpose.  No  doubt  the  intention  of  the  assignor  was 
that  any  execution  coming  against  him  after  the  10th  of 
October  should  be  prevented  from  touching  the  goods  ; and 
for  the  purpose  ot  having  the  property  applied  to  the  pay- 
ment of  debts  the  transfer  was  made  to  the  plaintiffs,  and 
they  employed  as  their  clerk  a person  who  had  formerly 
been  in  the  employment  of  the  assignor,  and  put  him  in 
possession  for  them,  and  he  opened  new  books,  and  an  ac- 
count at  a bank,  in  the  names  of  the  plaintiffs.  It  does  not 
appear  that  the  assignor,  after  that  period,  ever  entered  the 
warehouse,  or  had  the  slightest  thing  whatever  to  do  with 
the  goods  or  the  warehouse,  but  the  sales  of  goods  made 
afterwards  were  made  by  the  clerk  placed  in  charge  by  the 
plaintiffs,  and  on  behalf  of  the  plaintiffs. 

It  appears  to  me,  therefore,  that  judgment  should  be  given 
for  the  plain  tiffs  for  the  goods  inthe  warehouse,  and  judgment 
for  the  defendants  for  the  household  furniture  in  the  dwell- 
ing house  in  Wellington-street,  and  for  the  goods  in  the 
bonded  warehouse. 

McLean,  J.,  concurred,  agreeing  in  opinion  with  the 
Chief  Justice,  that  registration  of  a copy  of  the  assignment 
was  sufficient. 

Judgment  accordingly. 


Read  et  al.  v.  Scovill  and  Wilson. 

Bail — Recognizance — Render — Delay. 

The  bail,  before  action  brought  on  the  recognizance,  took  the  debtor  to  an 
office  some  distance  from  the  court  house,  where  the  deputy-sheriff  was  in 
the  habit  of  transacting  business  with  piactioners,  and  there  tendered  him 
in  their  discharge.  The  deputy  referred  them  to  the  sheriff’s  office  as  the 
proper  place,  where  they  went,  but  found  only  a clerk,  who  had  no  author- 
ity to  act  in  such  matters.  They  then  went  to  the  gaol,  and  tendered  him 
to  the  gaoler’s  wife,  the  gaoler  being  absent,  but  she  refused  to  receive  him. 
Afterwards  the  plaintiffs  sued  on  the  recognizance.  Defendants  applied 
without  success  in  Chambers  to  stay  proceedings,  and  at  the  end  of  three 
months  rendered  the  principal. 

A verdict  having  been  found  for  the  plaintiffs — Held , that  the  court  could 
not  interfere. 

Action  on  a recognizance  of  bail,  entered  into  by  defen- 
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dants  on  the  ITtli  of  March,  1857,  conditioned  that  Philo 
L.  Scovill  should  render  himself  or  satisfy  the  costs  and 
condemnation  money  in  a suit  of  these  plain  tiffs  against  him, 
setting  forth  that  the  plaintiffs,  on  the  8th  of  July,  1857, 
recovered  judgment  for  £302  15s.  3d.,  and  that  Philo  L. 
Scovill  did  not  render  himself  to  the  custody  of  the  sheriff 
of  Hastings,  or  pay  the  said  damages,  according  to  the  con- 
ditions of  the  recognizance. 

The  defendant  Byron  Scovill  pleaded  that  Philo  L.  Scovill 
was  duly  rendered  to  the  custody  of  the  sheriff  of  the  county 
of  Hastings  in  the  plaintiffs’  suit,  on  the  1st  of  December, 
1857,  and  before  the  commencement  of  this  suit,  according 
to  the  condition  of  the  recognizance. 

The  defendant  Wilson  pleaded,  that  no  ca.  sa.  against 
Philo  L.  Scovill  was  duly  issued  and  returned  before  this 
action  was  brought. 

The  priueipd  was  rendered  to  gaol  at  the  suit  of  these 
plaintiffs  on  the  ca.  sa.  on  the  12th  of  March,  1858,  and  the 
sheriff’s  certificate  to  that  effect  was  produced  on  the  trial 
of  this  cause  against  the  bail,  which  took  place  on  the  same 
day,  at  Belleville,  before  Draper,  C.  J. 

The  defendants,  in  support  of  their  plea,  gave  evidence 
that  before  process  was  sued  out  in  this  case,  but  four  or 
five  days  after  the  ca.  sa.  against  Scovill  had  been  returned 
non  est  inventus,  Wilson,  one  of  the  bail,  took  Scovill,  an 
attorney  being  with ‘him,  toau  office  in  the  town  of  Belleville, 
some  distance  from  the  court  house,  where  the  deputy  sheriff' 
was  in  the  habit  of  attending  to  transact  businessforthecon- 
venier.ee  of  practioners  in  the  town,  the  sheriff’s  office  being 
in  the  court  house,  and  there  tendered  Scovill  to  the  deputy 
sheriff  in  discharge  of  his  bail,  the  plaintiffs’  attorney  in  the 
suit  against  Scovill  being  also  present.  The  deputy-sheriff 
declined  to  receive  hi  m,  saying  that  wasnot  the  place  to  bring 
the  debtor  to  in  order  to  receive  him,  and  referred  them  to 
the  sheriff’s  office  in  the  court  house  as  the  proper  place. 
The  parties  who  wished  to  surrender  Scovill  had  no  docu- 
ment or  paper  with  them.  They  found  at  the  sheriff’s  office 
a clerk  or  bookkeeper  of  the  sheriff  only,  who  told  them  that 
he  had  no  authority  to  transact  such  busiuess,  and  could  do 
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nothing  in  it.  The  debtor  was  then  taken  by  the  bail  (Wil- 
son) to  the  gaol,  and  tendered  to  the  gaoler’s  wife,  the 
gaoler  being  absent.  She  refused  to  receive  him.  After 
this,  on  the  same  day,  or  the  next,  this  action  wTas  brought 
against  the  bail,  whereupon  the  attorney  for  the  bail  gave 
notice  that  he  would  move  to  set  aside  the  proceedings.  No 
attempt  was  made  to  render  the  principal  from  that  time  to 
the  dav  when  he  w as  actually  rendered  on  the  1 2th  of  March 
last.  The  jury  found  for  the  plaintiffs  £302  15s.  3d. 

An  application  had  been  made  to  the  learned  Chief  Justice 
of  this  court  in  Chambers, before  the  assizes,  to  stay  proceed- 
ings, on  the  ground  that  by  what  took  place  in  December 
the  principal  had  been  legally  surrendered  by  his  bail.  It 
did  not  appear  to  the  learned  Chief  Justice  that  it  could 
possibly  be  held  that  the  principal  was  rendered  on  that 
occasion,  and  lie  declined  to  stay  the  proceedings,  but  allowed 
the  action  to  go  on  against  the  bail,  intimating  that  it  upon 
what  might  be  proved  upon  the  trial  it  should  appear  to  this 
court  that  a legal  render  had  taken  place,  there  would  be  no 
hesitation  in  staying  proceedings  even  after  verdict. 

O'  Hare  obtained  a rule  to  shew  cause  why  there  should 
not  be  a new  trial,  on  the  ground  that  a legal  tender  of  the 
principal  had  been  made  to  the  sheriff,  hisdeputy  and  gaoler, 
sufficient  to  discharge  these  defendants,  before  the  com- 
mencement of  this  suit;  or  why  this  suit  should  not  be 
stayed,  and  all  further  proceedings  against  these  defendants, 
on  such  terms  as  the  court  might  think  fit,  on  grounds  ap- 
pearing at  the  trial,  and  on  affidavits  filed,  the  principal, 
Philo  L.  Scovill,  being  now  in  the  custody  of  the  sheriff  of 
the  county  of  Hastings,  rendered  in  discharge  of  his  bail — 
with  leave  to  defendants  to  use  the  affidavits  filed  on  the 
application  made  in  Chambers. 

Hciuhrsov  shewed  cause,  and  cited  2 Geo.  IV.,  ch.  1,  sec. 
12;  4 Wm.  IV.,  ch.  5;  Bird  v.  Atkins,  7 Dowl,  769. 

O' Hare,  contra,  cited  Wright  v.  Tucker,  6 U.  C.  R.  24; 
Cochrane  v.  Eyre,  lb. 594;  Manning  v.  Proctor,  7 U.C.R.  22. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  that  the  defendants  cannot  be  held  to 
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have  been  entitled  to  succeed  upon  either  of  the  pleas.  It 
was  shewn  that  a e a.  sa.  in  the  original  action  was  regularly 
taken  out  and  returned,  after  having  been  the  proper  time 
in  the  sheriff’s  office.  As  to  what  took  place  in  December, 
it  cannot  for  a moment  be  contended  that  it  amouuted  to  a 
render,  audit  is  to  be  regretted,  on  account  of  the  bail,  that 
when  it  was  obvious  the  plaintiffs  w°re  not  disposed  to  waive 
any  formality,  the  necessary  steps  had  not  been  taken  for 
making  an  effectual  render,  by  placing  the  debtor  properly 
in  the  sheriff’s  custody  in  the  gaol,  and  giving  notice  to  the 
plaintiffs.  It  would  have  occasioned  mich  less  trouble  and 
expense  than  the  attempt  to  have  the  ineffectual  render 
recognized  as  sufficient.  Instead  of  that  the  action  has  been 
allowed  to  go  on  against  the  bail,  without  any  thing  more 
having  been  done  from  December  to  the  assizes  in  March. 
We  cannot,  after  all  this  delay,  stay  proceedings  on  account 
of  the  render  made  in  March,  more  than  three  months  after 
the  action  was  commenced  against  the  bail.  It  does  not 
seem  that  this  would  at  any  time  have  been  consistent  with 
the  practice  of  the  court,  where  there  was  nothing  to  account 
satisfactorily  for  the  delay.  Our  8Sth  rule  now  imposes  a 
stricter  practice  even  than  formerly  in  this  respect,  for  the 
court  of  Queen’s  Bench  in  England  lias  held,  in  the  case  of 
Bird  v.  Atkins  (7  Dowl.  769)  that  the  rule  of  court  of  which 
ours  is  a transcript,  does  not  leave  a discretion  in  the  court  to 
relieve  after  the  time  mentioned  in  the  rule,  which  in  Eng- 
land is  eleven  days,  and  in  this  country  eight,  after  the 
service  of  process  in  the  action  against  the  bail.  We  must 
therefore  discharge  this  rule.  The  debtor  it  seems  is  now 
in  custody  as  rendered  by  his  bail,  but  whatever  it  may  be 
proper  to  do  in  so  far  as  he  is  concerned,  in  consequence  of 
a recovery  against  the  bail,  his  render  can  be  no  reason  why 
the  plaintiffs  should  lose  their  remedy  against  the  bail,  if 
they  are  fixed  by  reason  of  not  having  rendered  him  in  time. 

Buie  discharged. 
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Burgess  y.  Denison. 

Lease— Defective  description — Latent  ambiguity — Parol  evidence. 

Defendant  leased  to  plaintiff  a lot  of  land,  “ known  as  the  Park,  in  front  of 
Denison  Terrace  residence,  and  to  embrace  all  the  land  from  the  car- 
riage drive  in  front  of  the  house  to  Dundas  street  on  the  south,  to  be 
bounded  on  the  east  by  the  garden  fence  of  my  old  cottage,  and  on  the  west 
by  McGregor’s  garden  and  my  orchard,  and  to  embrace  all  the  flats  even 
with  the  north  part  of  the  cottage  now  occupied  by  my  carpenter,  and 
which  cottage  is  to  go  in  the  bargain  with  the  land.  ” It  appeared  that 
the  garden  fence  extended  only  part  of  the  way  to  the  drive  from  Dundas 
street,  and  the  dispute  was  as  to  the  eastern  boundary  beyond  it. 

Held,,  the  plaintiff  was  not  therefore  entitled  to  claim  to  the  eastern  bound- 
ary of  all  the  land  known  as  the  park,  but  that  this  being  a latent  ambi- 
guity, parol  evidence  was  admissible  to  ascertain  what  was  intended  by 
the  parties. 

Trespass,  to  part  of  lots  Nos.  25  and  26,  being  the  park 
in  front  of  Denison  Terrace  residence,  and  embracing  all 
the  land  from  the  carriage  drive  in  front  of  the  house  to 
Dundas  street  on  the  south,  to  be  bounded  on  the  east  by 
the  garden  fence  of  the  old  cottage  of  the  defendant,  and  on 
the  west  by  the  garden  of  one  McGregor,  and  the  orchard  of 
the  defendant,  and  embracing  all  the  flats  even  with  the 
north  part  of  the  cottage  occupied  by  one  John  Keeler. 

Plea. — That  the  land  was  not  the  plaintiff ’s. 

At  the  trial,  before  Burns,  J.,  at  Toronto,  the  facts  appear- 
ed as  follows  : The  plaintiff  became  tenant  of  the  defendant, 
by  a lease  dated  24th  January,  1855,  for  seven  years,  from 
the  1st  of  April,  1855,  of  two  certain  parcels  of  the  lots 
mentioned  in  the  declaration,  paying  for  the  first  two  years 
£3  10s.  per  acre,  for  the  next  two  years  <£4  10s.  per  acre,  and 
for  the  last  three  years,  £5  10s.  per  acre.  The  two  pieces  of 
land  which  the  plaintiff  was  to  have  were  a field  in  front  of 
defendant’s  house,  and  lying  south  of  it,  and  a garden  and 
land  called  flats,  with  the  cottage  then  occupied  by  Keeler. 
They  were  thus  described  in  the  lease  : “ That  certain  lot 

of  land,  being  part  of  park  lots  Nos.  25  and  26,  and  known 
as  the  park  in  front  of  Denison  Terrace  residence,  and  to 
embrace  all  the  land  from  the  carriage  drive  in  front  of  the 
house  to  Dundas  street  on  the  south,  to  be  bounded  on  the  east 
by  the  garden  fence  of  my  old  cottage,  and  on  the  west  by 
McGregor’s  garden  and  my  orchard,  and  to  embrace  all  the 
flats  even  with  the  north  part  of  the  cottage  now  occupied  bv 
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John  Keeler,  my  carpenter,  and  which  cottage  is  to  go  in 
the  bargain  with  the  land.”  After  the  lease  was  executed. 
Mr.  Unwin,  the  surveyor,  was  called  upon  to  measure  the 
land,  and  he  did  so  in  presence  of  the  plaintiff,  and  the 
quantity  was  found  to  be  very  nearly  twelve  acres,  and  on 
the  10th  of  April,  1855,  the  defendant  made  a memorandum 
at  the  foot  of  the  lease,  in  these  words : “ Mr.  C.  Unwin 
measured  the  ground  herein  mentioned,  and  it  was  found  to 
contain  twelve  acres,  after  deducting  for  space  occupied  by 
trees.”  The  lease  contained  a covenant  by  the  plaintiff  to 
protect  from  injury  all  young  trees  then  growing  on  the 
land.  At  the  time  the  lease  was  executed  the  defendant 
used  a drive  in  front  of  his  house  to  the  west,  into  a rbad 
called  Dover  court  road,  and  so  into  Dundas  street.  This 
drive  extended  from  the  defendant’s  house  to  the  cottage 
occupied  by  Keeler,  and  afterwards  by  the  plaintiff,  and 
which  was  to  the  east  of  defendant’s  house.  This  drive 
formed  the  northern  boundary  of  the  land  leased,  about 
which  there  was  no  dispute.  The  flats  spoken  of,  and  land 
with  Keeler’s  cottage,  was  at  the  time  the  lease  was  made 
under  fence,  separated  from  the  other  land  mentioned.  There 
was  no  difference  between  the  parties  respecting  the  southern 
or  western  boundaries,  or  the  eastern  boundary,  so  far  a^ 
affected  by  the  garden  fence  of  the  defendant’s  old  cottage, 
but  the  dispute  was  as  to  the  boundary  from  the  end  of  the 
garden  fence,  which  extended  only  about  half  the  distance 
from  Dundas  street  to  the  carriage  drive  on  the  north.  The 
flats  mentioned;  extended  to  the  east  of  the  cottage,  and 
south  of  it,  and,  as  already  mentioned,  were  under  fence  at 
the  time.  South  of  the  flats  was  a piece  of  high  ground 
covered  with  small  trees  and  bushes,  and  this  piece  of  ground 
was  to  the  east  of  the  line  if  protracted  from  the  garden 
fence  northwards.  During  1856  and  last  year  the  defend- 
ant had  improved  an  old  road,  which  was  used  before  leas- 
ing to  the  plaintiff,  from  the  easterly  boundary  of  the  de- 
fendant’s land  through  the  last  mentioned  piece  of  wood  or 
shrubbery  land,  to  connect  with  the  east  end  of  the  carriage 
drive,  a little  west  of  the  plaintiff’s  cottage;  and  in  1856 
he  fenced  in  the  drive  or  road  so  improved,  and  made  side 
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gates  for  the  plaintiff  near  his  cottage,  so  that  he  could  cross 
to  the  field  spoken  of,  and  also  used  the  road.  It  was  for 
doing  this  that  the  action  of  trespass  had  been  brought;  and 
the  plaintiff  contended  that  from  the  point  of  the  old  garden 
fence  spoken  of  there  was  nothing  to  limit  the  eastern 
boundary,  and  that  he  had  a right  to  go  as  far  east  as  the 
defendant’s  land  extended  : that  is,  to  call  the  whole  of  it 
the  park  ; and  that  no  land  was  reserved  between  the  field 
spoken  of  and  the  land  transferred  with  Keeler’s  cottage  : — 
in  point  of  fact,  that  the  whole  quantity  formed  one  descrip- 
tion and  one  piece  of  land,  and  not  two.  On  the  other  hand, 
the  defendant  contended,  that  before  the  lease  was  made 
there  was  a road  from  the  old  cottage  along  the  garden  fence 
on  the  eastern  boundary  of  his  own  land,  ext3nding  through 
the  wooded  piece  of  land  spoken  of  to  and  joining  with  the 
carriage  drive  spoken  of,  and  that  it  joined  the  drive  just  a 
little  west  of  the  fence  of  the  land  with  Keeler’s  cottage, 
thus  separating  the  lands  leased  to  the  plaintiff  into  two 
separate  portions,  and  giving  the  defendant  an  entrance  to 
his  house  from  Dundas  street,  both  on  the  west  and  on  the 
east. 

The  learned  judge  considered  the  description  of  the  eastern 
boundary  of  the  land,  as  mentioned  in  the  lease,  so  ambigu- 
ous that  it  was  impossible  to  construe  or  understand  it,  and 
he  received  parol  evidence  of  the  situation  of  the  property 
before  the  lease  was  made,  and  of  the  acts  of  the  parties  at 
the  time  of  making  the  lease  and  since.  It  appeared  tha+ 
before  the  lease  made  to  the  plaintiff,  for  several  years,  and 
while  the  defendant  was  building  his  new  house,  a road  ex- 
isted from  the  garden  fence  through  the  higher  ground  west 
of  the  flats,  going  northwards  and  joining  the  road  running- 
west  from  Keeler’s  cottage.  The  defendant  used  this  road 
for  carrying  materials  for  building  his  house  and  other  pur- 
poses. At  the  time  of  the  measurement  of  the  land  by  Mr. 
Unwin,  in  order  to  ascertain  the  number  of  acres  to  fix  the 
rent,  the  plaintiff  went  with  him  and  examined  the  boundary 
of  the  larger  or  western  piece,  and  they  traced  and  measured 
from  the  old  garden  to  the  west  along  Dundas  street,  thence 
to  the  carriage  drive  on  the  north,  and  then  following  that 
drive  eastward  until  the  parties  came  to  the  point  near 
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Keeler’s  cottage.  Mr.  Unwin  stated  that  they  did  not  take 
in  the  road,  which  then  existed  upon  the  ground,  but  stopped 
there,  and  extended  from  that  point  down  in  order  to  join 
the  old  garden  fence ; and  at  that  time,  he  said  the  land 
and  flats  with  Keeler’s  cottage  were  under  fence,  and  dis- 
tinct from  the  other.  When  the  defendant  was  building  the 
fence  to  enclose  the  road  the  plaintiff  complained  of  his 
encroaching  upon  him  to  the  north,  and  defendant  moved 
the  posts  of  the  fence  to  correspond  with  Mr.  Unwin’s  line, 
but  the  plaintiff  made  no  complaint  of  what  the  defendant 
was  doing  from  the  northern  boundary  eastward  to  the  old 
garden  fence  until  just  before  the  bringing  of  this  action, 
in  which  the  writ  was  sued  out  on  the  1 5th  of  December, 
1857.  While  the  defendant  was  improving  the  road,  by 
cutting  down  the  high  places  and  filling  up  the  hollows, 
the  plaintiff  directed  his  workmen  to  put  some  stumps  he 
was  grubbing  out  of  the  land  he  had  into  the  hollows, 
observing  that  they  would  help  to  fill  up  the  places  for  the 
road,  and  in  fact  the  plaintiff  wanted  to  obtain  the  job  of 
making  the  road  complete,  offering  to  do  it  for  £90.  The 
defendant  placed  gates  in  both  fences,  for  the  plaintiff  to 
cross  from  his  cottage  to  the  other  field,  so  that  he  might 
cross  the  road,  and  the  road  was  open  for  his  use  as  well  as 
that  of  the  defendant. 

Under  these  facts  the  learned  judge  construed  the  lease 
in  this  manner : namely,  that  the  land  in  front  of  Denison 
Terrace  residence  meant  all  the  land  from  the  carriage  drive 
in  front  of  the  house — that  is,  the  carriage  drive  to  Dundas 
street,  whether  east  or  west, — and  that  consequently  the 
carriage  drive  was  the  eastern  boundary  of  that  piece  of  land 
until  it  reached  the  old  garden  fence  ; and  h§  told  the  j ury 
that  the  weight  of  evidence  in  his  opinion  favoured  that 
view ; and  that,  if  so,  it  was  not  proved  that  the  defendant 
had  committed  any  trespass  on  the  plaintiff. 

The  plaintiff'  ’s  counsel  objected  to  the  charge,  and  con- 
tended that  it  was  the  land  extending  to  Dundas  street  that 
was  meant,  and  not  the  carriage  drive  to  Dundas  street,  and 
consequently  there  was  nothing  to  govern  the  eastern  boun- 
dary from  the  old  garden  fence,  but  that  the  plaintiff’s  right 


BURGESS  V.  DENISON. 


461 


to  the  east  extended  to  the  boundary  of  the  defendant’s  land, 
or  at  least  to  what  might  be  said  to  be  the  park,  and  that 
the  witnesses  spoke  of  the  whole  quantity  of  land  as  being 
the  park. 

The  jury  found  for  the  plaintiff,  and  £37  10s.  damages. 

Adam  Wilson,  Q.  C.,  obtained  a rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  as  being  contrary  to  law 
and  evidence,  and  the  judge’s  charge,  and  on  the  ground  of 
excessive  damages. — He  cited  Dyne  v.  Nutley,  14  C.  B.  122. 

Eccles,  Q.  C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  the  plaintiff,  according  to  the  evidence,  seems  to  have 
first  conceived  the  idea  of  claiming  the  land  which  he  now 
contends  for  after  he  had  been  long  in  possession,  there  is 
much  reason  to  infer  that  he  is  not  setting  up  a very  reason- 
able claim,  but  that  he  is  rather  contending  for  something 
which  he  supposes  the  want  of  exactness  in  the  description 
may  give  him  a chance  of  obtaining,  than  that  for  which  he 
understood  and  believed  he  had  got  when  he  took  the  lease. 

The  description  is  unfortunately  very  loose.  If  it  were 
so  indefinite  as  to  be  unintelligible,  and  altogether  uncertain, 
then  the  plaintiff  would  take  nothing  under  the  lease,  for  it 
would  on  that  account  be  void.  If  we  could  see  from  the 
description  that  it  was  intended  to  lease  to  the  plaintiff  all 
the  land  south  of  and  within  the  carriage  drive  down  to 
Dundas  street,  then  the  case  would  be  plain,  but  the  plaintiff 
would  not  by  that  construction  gain  what  he  is  contending 
for.  It  is  clear,  however,  that  we  cannot  so  read  the  lease 
as  to  make  it  extend  east  and  west  to  the  carriage  drive,  all 
the  way  to  Dundas  street,  because  there  are  limits  spoken  of 
on  the  west  and  east  which  are  within  the  carriage  drive  and 
would  be  inconsistent  with  such  a construction.  It  is  plain 
that  the  carriage  drive  is  referred  to  only  as  explaining  that 
no  land  is  leased  north  of  that,  but  only  to  the  south,  and 
from  the  drive  to  Dundas  street.  On  the  west  side  a limit 
is  expressed,  about  which  there  is  no  dispute,  but  on  the 
east,  though  a limit  was  intended  to  be  expressed,  it  is  not 
clearly  laid  down.  “ To  be  bounded  on  the  east  by  the  garden 
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fence  of  my  old  cottage,”  would  have  been  sufficiently  ex- 
plicit, if  the  garden  fence  had  continued  north  up  to  the 
carriage  drive,  and  as  any  stranger  knowing  nothing  of  the 
ground  and  looking  only  at  the  lease  would  expect  to  find  it 
did.  Now  when  we  learn  from  the  evidence  that  the  garden 
fence  did  not  so  extend,  a latent  ambiguity  is  for  the  first 
time  disclosed  by  this  extrinsic  evidence,  and  we  may  there- 
fore and  must  resort  to  extrinsic  evidence  to  ascertain  what 
was  intended ; and  when  the  evidence  is  attended  to,  it  is 
very  plain  what  was  meant  to  be  leased  from  what  was 
proved  on  the  trial  respecting  the  survey  made  for  the  pur- 
pose of  fixing  the  rent,  and  to  which  the  plaintiff  was  privy, 
and  respecting  the  conduct  of  the  plaintiff  after  he  took  pos- 
session. 

How  otherwise  are  we  to  solve  the  doubt  which  arises 
when  we  are  told  that  the  garden  fence  of  the  old  farm  only 
extends  a little  way  north  from  Dundas  street,  and  cannot 
therefore  form  a perfect  limit  to  the  east  as  the  lease  would 
lead  us  to  suppose  ? Shall  we  adopt,  as  has  been  suggested 
in  argument,  the  limit  which  would  be  marked  down  by 
protracting  the  line  of  the  garden  fence  in  the  same  direction 
northerly  till  it  reaches  the  carriage  drive  ? That 
would  not  answer  the  purpose  of  the  plaintiff,  for  it  would 
confine  him  within  narrower  bounds  than  have  been  con- 
ceded to  him  by  the  defendant.  We  see  no  other  legal  or 
reasonable  course  but  to  resort  to  the  evidence  that  was 
given  of  what  both  parties  understood  to  be  the  land  leased 
at  the  time  the  plaintiff  took  possession,  and  for  which  the 
plaintiff  has  been  paying  rent  as  estimated  by  the  acre. 

Unless,  indeed,  we  could  say  that  the  remaining  words 
of  the  description  given  in  the  lease  supply  what  is  wanting 
in  regard  to  the  eastern  boundary — I mean  the  words,  “and 
to  include  all  the  flats  even  with  the  north  part  of  the  cottage 
now  occupied  by  John  Keeler,  and  which  cottage  is  to  go  in 
the  bargain  with  the  land” — one  would  expect  to  find  on 
the  ground  that  the  eastern  boundary,  as  governed  by  the 
garden  fence  of  the  old  cottage,  would  take  in  the  flats  and 
Keeler’s  cottage,  but  it  is  plain  from  the  plans  that  this  is 
not  so.  Under  that  part  of  the  description  nothing  but 


HUMPHRIES  V.  BARNETT. 


465 


flats  and  the  cottage  spoken  of,  we  think,  can  be  held  to  pass 
by  the  lease,  and  not  the  upland  which  the  plaintiff  is  now 
claiming.  The  construction  placed  on  the  description  by  the 
learned  judge  on  the  trial  was  not  an  unreasonable  one  ; 
namely,  that  the  carriage  drive  was  to  be  the  eastern  boun- 
dary till  the  garden  fence  of  the  old  cottage  was  reached. 
But  we  do  not  see  by  what  allowable  construction  the  verdict 
is  supported,  and  we  think  there  should  be  a new  trial, 
without  costs,  for  that  we  have  no  course  left  but  to  be 
govered  by  what  it  was  proved  the  parties  themselves  meant 
and  understood  at  the  time. 

Rule  absolute. 


Humphries  v.  Barnett. 

Dower — Damages — Demand — 13  & Ilf.  Vie.,  ch.  58. 

Dower — Plea  tout  temps  prist.  There  was  no  averment  that  the  husband 
died  seized,  and  no  damages  were  claimed,  but  the  jury  found  for 
the  plaintiff,  and  Is.  damages.  Held,  that  the  damages  must  be  struck  out. 
Where  nothing  appears  on  the  record  to  shew  that  a demand  of  dower  was 
served,  semble,  that  the  master  cannot  tax  costs — and  quaere  as  to  the 
proper  mode  of  shewing  that  a service  of  demand  was  ‘ £ made  appear  on 
the  trial”  so  as  to  entitle  demandant  to  costs  under  13  & 14  Vic.,  ch.  58, 
sec.  5. 

Action  for  dower  claimed  by  demandant,  Emma  Hum- 
phries, as  widow  of  Samuel  Humphries,  in  a village  lot  in 
the  village  of  Percy.  There  was  do  averment  that  the  hus- 
band died  seized,  and  no  damages  claimed  for  the  detention 
of  dower. 

Plea,  lout  temps  prist , and  issue  thereon. 

At  the  trial,  at  Cobourg,  before  Draper,  C.  J.,  it  appeared 
that  the  demandant,  on  the  5th  of  July,  1856,  had  a written 
notice  served  upon  the  tenant,  according  to  the  statute,  de- 
manding her  dower  in  and  to  certain  lands  in  the  village  of 
Percy,  &c.,  and  now  occupied  by . 

It  was  proved  that  two  or  three  days  after  service  of  the 
demand,  the  tenant  said  to  the  agent  of  the  demandant  that 
she  might  come  and  receive  her  dower.  This  was  said  on 
the  premises,  which  consisted  of  a quarter  of  an  acre  of  land 
with  a dwelling-house  on  it  and  a tannery,  and  the  tenant 
took  the  agent  up  stairs  and  offered  him  a third  of  the  h ouse 
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The  demandant  was  not  present.  No  dower  was  in  fact 
assigned. 

It  was  objected  that  no  sufficient  demand  of  dower  under 
the  statute  was  served,  the  lot  not  being  designated,  and  the 
name  of  the  occupant  not  being  stated. 

The  learned  Chief  Justice  thought  that,  as  the  tenant  had 
appeared  and  pleaded  that  he  had  tendered  dower,  he  must 
be  supposed  to  know  out  of  what  property  the  dower  was 
claimed,  and  that  it  did  not  signify  whether  the  name  of  the 
occupant  of  the  lot  was  specified  in  the  notice  or  not. 

A verdict  was  given  for  the  plaintiff,  with  one  shilling 
damages. 

W allbridge,  Q.C.,  for  the  tenant,  moved  for  a new  trial,  con- 
tending that  the  evidence  shewed  that  the  tenant  always  had 
been  ready  and  willing  to  render  dower,  and  objecting  to  tho 
improper  reception  of  evidence  respecting  an  alleged  demand 
of  dower;  or  that  the  damages  given  should  be  struck  out  of 
the  verdict,  the  same  having  been  improperly  assessed,  no 
demand  having  been  made,  and  the  demandant’s  husband 
not  having  died  seized ; or  that  a suggestion  should  be 
allowed  to  be  entered  on  the  record  for  depriving  the  de- 
mandant of  costs. 

(7,  S.  Patterson  shewed  cause. 

Robinson,  C.  J. — I think  it  is  immaterial  to  the  tenant 
whether  the  one  shilling  damages  is  or  is  not  allowed  to 
stand,  for  that  the  effect  of  the  statute  13  & 14  Vic.,  ch.  58, 
sec.  5,  is  to  give  or  withhold  costs,  according  as  the  proof 
may  be  of  a demand  of  dower  having  been  served  as  required 
by  that  act,  and  according  as  it  may  or  may  not  appear  that 
the  tenant  offered  to  assign  dower  before  action  brought,  and 
this  without  regard  to  whether  damages  were  recovered  or 
not ; but  as  this  may  admit  of  doubt,  and  as  I think  the  plain- 
tiff in  this  case  had  no  right  even  to  nominal  damages  when 
the  husband  was  not  alleged  to  have  died  seized,  and  when 
no  damages  could  legally  be  claimed,  or  were  in  fact  claimed, 
and  no  entry  of  venire  facias  to  assess  damages  appears  on 
the  record,  I am  of  opinion  that  we  should  make  absolute 
the  rule  nisi  so  far  as  regards  the  striking  out  the  entry  of 
one  shilling  damages. 
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There  will  remain  the  question,  whether  the  dertiandant 
should  be  allowed  costs  or  not,  and  that  depends  on  the 
clause  of  the  statute  which  I have  already  referred  to. 

There  is  an  absence  of  any  thing  upon  the  record  to  shew 
that  dower  had  been  demanded,  and  proof  of  that  given  at 
the  trial,  and  I think  that  is  indispensable,  as  well  when 
the  tenant  pleads  tout  temps  prist  as  in  other  cases,  for 
though  he  says  he  has  always  been  ready  to  assign  dower, 
he  is  not  on  that  account  the  less  entitled  to  have  the  de- 
mand directed  by  the  statute  served  upon  him  a month  be- 
fore action  brought,  since  that  gives  him  intimation  'that  an 
action  is  intended,  and  he  is  entitled  to  the  opportunity, 
which  that  information  would  give  him,  of  going  and  offering 
to  assign  dower  within  the  month,  and  thereby  saving  him- 
self costs  by  preventing  the  necessity  for  an  action. 

As  this  case  stands,  we  should  do  no  more,  I think,  than 
strike  out  the  one  shilling  damages,  for  the  reason  I have 
stated,  namely,  that  on  This  record  damages  are  not  claim- 
able, and  were  not  claimed  ; and  then  it  will  be  for  the 
parties  to  go  before  the  master  for  taxation,  and  having 
nothing  to  shew  him  that  it  was  proved  on  the  trial  that  a 
demand  was  made  on  the  tenant  according  to  the  statute,  he 
will,  as  I assume,  be  unable  to  tax  any  cost  Tor  the  plaintiff, 
unless  the  judge  who  tried  the  cause  can  supply  what  is 
necessary,  and  any  application  for  that  purpose  will  probably 
raise  a question  as  to  how  the  fifth  clause  of  the  Dower  Act 
can  and  must  be  carried  into  effect.  I mean  as  to  the  time 
and  mode  of  supplying  proof  of  what  was  “ made  to  appear  on 
the  trial,”  respecting  the  demand,  on  the  one  hand,  and  the 
offer  to  assign  dower,  on  the  other.  Upon  that  point  the 
statute  is  not  explicit. 

McLean,  J. — I see  no  sufficient  reason  for  disturbing  the 

O 

verdict.  The  only  witness  called  was  on  the  defence,  a son- 
in-law  of  the  defendant.  He  stated  that  dower  had  been 
offered  to  the  demandant’s  agent  soon  after  the  service  of  a 
demand,  but  he  stated  at  the  same  time  that  he  had  ordered 
the  party  who  made  the  demand  out  of  the  house,  though 
not  himself  a resident  in  it  at  the  time  ; and  from  the  ques- 
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tions  put  to  the  witness  as  to  his  offering  to  indemnify  the 
defendant  if  he  would  kick  Waldron  out,  the  jury  may 
have  been  satisfied  that  his  evidence  could  not  be  relied  on. 
Besides  it  is  evident  that  the  defendant  was  aware  that  the 
demandant  was  claiming  dower  in  the  premises  on  the  5th 
of  July,  1856,  and  nothing  seems  to  have  been  done  between 
that  day  and  the  18th  of  May  f<  allowing,  with  a view  of 
settling  for  or  assigning  dower.  From  the  facts  disclosed, 
I think  the  jury  were  warranted  in  rejecting  the  evidence 
given  to  support  the  plea,  and  in  finding  for  the  demandant. 
There  was  no  claim  on  the  record  for  damages,  and  no  evi- 
dence to  shew  the  demandant  entitled  to  damages,  so  that  the 
amount  found  by  the  jury  should  be  struck  out.  The  right 
to  costs  must  depend  upon  the  service  of  a proper  notice 
demanding  dower,  but  the  want  of  such  notice  does  not  form 
a ground  for  setting  aside  a verdict. 

I think  the  finding  of  damages  being  unwarranted  must  be 
struck  out,  but  the  rule  in  other  respects  must  be  discharged. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Rule  absolute  to  strike  out  the  damages,  (a) 


Burnett  et  al.  v.  McBean. 

Agreement  to  make  bricks  for  plaintiff — Construction  of — When  the 
property  vests. 

In  an  action  to  try  the  right  to  certain  bricks,  it  appeared  that  they  had 
been  made  by  one  D.  for  the  plaintiffs,  who  were  to  find  the  wood  to  burn 
the  kilns,  and  deduct  it  from  the  price,  and  had  supplied  wood  to  the 
extent  of  several  hundred  pounds.  The  bricks  had  not  been  delivered, 
and  defendant  claimed  them  under  an  assignment  from  D. 

Held , that  it  was  properly  left  to  the  jury  to  say  whether  by  the  agreement 
between  the  plaintiffs  and  D.  the  bricks  were  to  become  the  plaintiffs’ 
property  as  Soon  as  they  were  made  ; and  that  under  the  evidence,  given 
below,  they  were  justified  in  finding  that  they  were. 

Replevin,  for  two  kilns  of  bricks. 

Pleas — 1st,  Not  guilty.  2nd,  That  the  bricks  were  not 
the  plaintiffs’. 

At  the  trial,  at  Cobourg,  before  Draper , C.  J.,  it  appeared 


(a)  See  Bishoprick  v.  Pearce,  12  U.  C.  R.  306 ; Quin  v.  McKibbin,  lb, 
323  ; Anderson  v.  Marriott,  14  U.  0.  R.  161. 
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that  the  plaintiffs  had  taken  a contract  to  build  a town  hallr 
and  agreed  with  Joseph  H.  Dean  to  make  bricks  for  them. 
The  plaintiffs  agreed  to  find  wood  to  burn  the  kilns,  and  did 
find  it  to  the  amount  of  several  hundred  pounds,  and  were 
to  deduct  the  cost  of  the  wood  from  the  price  they  were  to 
pay  for  the  bricks,  which  was  fixed  at  a certain  price  per 
thousand. 

One  witness  swore  that  the  bricks  were  to  be  manufactured 
by  Dean  for  the  plaintiffs,  who  got  them  as  they  wanted  them. 

It  was  proved  by  several  persons  that  after  the  bricks 
were  burnt  they  went  to  Dean  to  purchase  some  from  him, 
but  that  he  referred  them  to  the  plaintiffs,  saying  the  bricks 
were  theirs. 

In  November,  1857,  Dean  left  the  country.  The  bricks 
had  been  made  by  him  in  a field  that  belonged  to  the  defen- 
dant McBean,  which  Dean  had  leased  from  the  defendant 
for  a term  of  years.  Before  he  went  away  he  gave  up  his 
lease  to  the  defendant,  who  entered  and  detained  the  bricks, 
claiming  them  under  an  assignment  which  Dean  had  made 
to  him  of  his  property  before  he  left  the  province. 

The  bricks  were  by  Dean’s  directions  inserted  in  the 
schedule  of  property  assigned. 

There  was  evidence  that  Dean,  before  he  went,  sold  par- 
cels of  the  brick  to  persons  who  applied  to  buy,  and  received 
the  money  for  them. 

There  was  no  written  contract  between  him  and  the 
plaintiffs. 

The  learned  Chief  Justice  left  the  case  to  the  jury,  with  a 
direction  that  if  the  bricks  were  made  upon  the  understand- 
ing between  the  parties  that  they  were  to  be  manufactured 
for  the  plaintiffs,  and  were  to  be  theirs  as  they  were  made, 
without  any  delivery  being  necessary,  then  the  plaintiffs 
should  recover,  but  if  they  were  Dean’s  bricks  as  they  stood 
in  the  kiln,  then  it  was  necessary  that  the  plaintiffs  should 
have  shewn  some  act  done  after  they  were  made  by  which 
the  property  became  vested  in  the  plaintiffs,  of  which  he  did 
not  see  any  proof. 

The  jury  found  for  the  plaintiffs. 

Galt  moved  for  a new  trial  on  the  law  and  evidence, 
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and  because  the  verdict  was  contrary  to  the  judge’s 
charge. 

Cameron,  Q.  C.,  shewed  cause,  and  cited  Blackburn  on 
Sale,  159,  161,  202  ; Laidler  v.  Burlinson,  2 M.  & W.  602; 
Woods  v.  Russell,  5 B.  & Al.  942. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  went  with  a proper  direction  to  the  jury,  and  the 
verdict  seems  just.  It  was  competent  to  the  parties  to  agree 
that  the  bricks  when  made  should  be  the  property  of  the 
plaintiffs  without  any  formal  delivery.  Such  an  arrangement 
would  not  be  unreasonable,  and  therefore  it  is  not  unlikely 
that  the  parties  were  upon  that  footing,  for  the  plaintiffs 
expended  a large  sum  of  money  in  providing  the  wood  with 
which  the  bricks  were  burnt,  and  the  boards  with  which  they 
were  covered  while  they  were  being  made. 

We  have  often  had  it  proved  that  in  transactions  among 
lumbermen  agreements  on  the  same  principles  are  not  un- 
common. A merchant  often  makes  advances  to  parties 
engaged  in  getting  out  lumber,  and  upon  the  understanding 
that  as  fast  as  the  lumber  is  got  out  the  property  in  it  shall 
vest  in  him.  This  is  done,  no  doubt,  in  order  to  prevent  the 
danger  of  that  happening  which  has  happened  here,  namely, 
that  after  the  timber  has  been  got  out,  in  a great  measure 
at  the  expense  of  the  person  for  whom  it  was  intended, 
some  one  else  might  come  and  seize  it  to  pay  a debt  of  the 
person  who  was  preparing  it  for  market,  or  that  person 
might  dishonestly  assign  it  in  order  to  meet  some  other 
claim,  or  might  convert  it  into  money,  and  defraud  the  per- 
son with  whom  he  had  contracted. 

The  jury  were  told,  that  the  question  for  them  was,  whether 
the  bricks  were  or  were  not  made  on  the  understanding  that 
they  were  to  be  the  property  of  the  person  for  whom  they 
were  being  made  as  soon  as  they  were  completed,  without 
any  formal  delivery,  or  any  thing  more  to  be  done.  The 
conduct  of  Dean,  as  proved  by  several  witnesses,  in  referring 
parties  who  wanted  to  buy  of  him  to  the  plaintiffs  as  the 
owners  of  the  bricks  was  sufficient,  if  the  jury  believed  the 
witnesses,  to  satisfy  them  that  the  property  in  the  bricks 
was  in  fact  in  the  plaintiffs  according  to  the  agreement  be- 
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tween  the  parties.  It  was  certainly  very  unfair  in  Dean,  as 
he  was  absconding,  to  make  over  the  bricks  to  secure  parties 
who  had  endorsed  notes  for  him. 

We  are  of  opinion  that  we  should  do  wrong  to  disturb  the 
verdict. 

Whether  Dean  had  or  had  not  been  paid  in  full  by  the 
plaintiffs  for  the  bricks  before  he  went  away  does  not  appear 
in  the  evidence.  If  he  has  not  been  paid  in  full,  he  has  of 
course  his  remedy  against  the  plaintiffs  for  any  balance  that 
may  be  due. 

Rule  discharged. 


Howell  v.  McFarlane. 

Assignment — Construction  of — Fraud — A bsconding  debtor — A ttachments. 
W.,  being  indebted  to  B.  and  to  the  plaintiff,  absconded,  and  B.  attached 
his  goods  ; but  he  afterwards  returned,  and  made  an  arrangement,  on 
which  the  attachment  was  withdrawn.  W-  then  executed  an  assignment 
to  the  plaintiff,  which  recited  that  he  was  indebted  to  him  “ in  a large 
sum  of  money,”  and  assigned  “all  and  singular  his  stock  in  trade, 
chattels,  debts,”  &c.,  and  “ all  his  personal  estate  and  effects  whatsoever 
and  wheresoever,”  upon  trust  to  sell  and  pay  the  plaintiff  (the  assignee) 
all  indebtedness  and  moneys  due  and  owing  by  W.  to  him,  and  to  pay 
the  surplus,  if  any,  to  W—  He  left  the  province  next  day  : the  plaintiff 
took  possession  of  the  go"s,  and  the  defendant  some  weeks  after  sued 
out  an  attachment  for  a debt  due  him  by  W.  An  interpleader  issue 
having  been  directed,  the  jury  found  that  the  assignment  was  made  in 
good  faith  to  secure  a debt  due. 

Held,  that  as  there  had  been  a change  of  possession,  the  statute  20  Vic., 
ch.  3,  did  not  apply,  otherwise  the  description  of  the  goods  would  have 
been  insufficient. 

Held,,  also,  that  the  assignment  could  not  be  upheld,  for  it  neither  specified 
the  amount  secured,  nor  gave  any  schedule  of  the  goods  and  debts. 

Interpleader  issue,  to  try  whether  certain  goods  seized 
by  the  sheriff  of  the  county  of  Norfolk,  under  an  attachment 
tested  26th  of  October,  1857,  and  issued  from  the  Queen’s 
Bench,  against  the  goods  of  one  George  Wilson,  an  abscond- 
ing debtor,  at  the  suit  of  defendant,  McFarlane,  were,  at  the 
time  of  the  delivery  of  such  attachment  to  the  sheriff,  the 
property  of  Howell,  the  plaintiff. 

At  the  trial,  at  Simcoe,  before  Hagarty,  J.,  it  appeared 
that  Wilson  and  the  plaintiff  entered  into  partnership  in 
September,  1854,  the  plaintiff  having  advanced  money,  and 
given  a mortgage  on  his  real  estate  to  one  Thompson,  to 
secure  debts  incurred  to  a large  amount  by  the  purchase  of 


470 


QUEEN’S  BENCH,  EASTER  TERM,  21  VIC. 


goods  for  the  firm,  Wilson  on  his  part  contributing  nothing. 
The  plaintiff  was  father-in-law  to  Wilson.  They  carried  on 
business  together  till  March,  1856,  when  they  dissolved  part- 
nership, on  the  terms  that  Wilson  was  to  take  the  stock  on 
hand,  and  the  book  debts,  and  to  pay  all  the  debts  of  the 
co-partnership ; and  Wilson  gave  his  notes  to  the  plaintiff 
for  £1,200,  in  consideration  of  the  advances  which  the  plain- 
tiff had  made  to  the  co-partnership.  Wilson  then  continued 
the  business  alone,  and  became  largely  indebted  to  Buchanan, 
Harris  & Co.,  for  goods  which  he  bought  of  them. 

In  the  summer  of  1857  he  became  embarrassed,  and  left 
the  province,  having  confessed  judgment  to  the  plaintiff  for 
the  debt  due  upon  his  notes,  and  leaving  goods  at  Port  Dover. 

Buchanan,  Harris  & Co.  took  out  an  attachment  against 
Wilson  as  an  absconding  debtor,  on  the  5th  of  August,  which 
was  received  by  the  sheriff  on  the  20th  of  August,  on  which 
day  also  the  sheriff  afterwards  received  a Ji.  fa.  against 
Wilson’s  goods  at  the  suit  of  the  plaintiff,  Howell. 

Afterwards,  in  August,  1857,  Wilson  returned  to  Canada, 
and  made  an  arrangement  with  Buchanan  & Co.,  by  giving 
them  notes  made  by  the  plaintiff,  and  indorsed  by  Wilson, 
for  the  amount  of  his  debt  to  them,  inconsequence  of  which 
Buchanan  & Harris,  on  the  22nd  of  August,  -wrote  to  the 
sheriff  to  withdraw  the  attachment,  and  it  was  withdrawn 
on  the  27th  of  August. 

On  the  25th  of  August  Wilson,  in  order  to  secure  the 
plaintiff  in  the  debt  he  owed  him,  and  in  the  amount  for 
which  he  had  made  himself  liable  to  Buchanan  & Co.,  exe- 
cuted an  assignment  to  the  plaintiff,  which  recited  that  he 
was  indebted  to  the  plaintiff  “ in  a large  sum  of  money,” 
which  he  was  unable  to  pay,  and  that  he  had  proposed  and 
agreed  to  assign  to  the  plaintiff  all  his  stock  in  trade,  goods, 
chattels,  debts,  &c. ; and  by  the  indenture  Wilson  as- 
signed to  the  plaintiff  “ all  and  singular  the  stock  in  trade, 
wares,  merchandize,  household  goods,  furniture,  implements, 
chattels,  goods,  debts,  sum  and  sums  of  money,  books  of 
account,  notes,  and  other  debts  due  and  owing  to  him, 
Wilson,  and  all  his  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  all  his  estate  and  interest  therein : ” to 
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hold  to  the  plaintiff  upon  trust  to  sell  the  same  for  cash,  or 
on  credit,  and  to  apply  the  proceeds,  first,  to  paying  the  ex- 
penses to  the  trust ; secondly,  to  pay  the  plaintiff  “all  indebt- 
edness and  moneys  due  and  owing  by  Wilson  to  him,  and  all 
interest  thereon  ; and  thirdly,  to  pay  the  surplus , if  any,  to 
him,  Wilson,  on  demand.  Wilson  left  the  province  again,  on 
the  day  after  he  made  the  assignment,  being  then  indebted 
to  Buchanan  & Co.  in  £1,900,  and  in  all,  including  that  debt, 
£3,800. 

The  defendant,  McFarlane,  sued  out  an  attachment  against 
Wilson’s  goods,  on  the  2Gth  of  October,  1857,  at  which  time 
the  plaintiff  was  in  the  possession  of  the  goods. 

After  the  assignment  the  plaintiff  carried  on  the  business 
at  the  shop  Wilson  had  left,  until  the  sheriff  came  and  closed 
the  shop. 

Wilson  swore  that  when  he  executed  the  assignment,  the 
sheriff  was  in  possession  of  the  goods,  under  the  attachment 
at  the  suit  of  Buchanan,  Harris  & Co.,  and  the  fi.  fa.  at  the 
suit  of  the  plaintiff. 

The  attachment  which  the  defendant  sued  out  in  October, 
1857,  was  for  a debt  contracted  by  Wilson  with  him  after  the 
dissolution ; and  when  that  writ  was  sued  out,  the  prior  at- 
tachment at  the  suit  of  Buchanan,  Harris  & Co.,  and  also 
the  fi.  fa.  at  the  suit  of  the  plaintiff  Howell,  were  withdrawn, 
by  instructions  to  the  sheriff  from  the  plaintiff’s  attorney, 
and  Howell  was  in  possession  of  the  goods. 

It  was  objected  by  defendant’s  counsel — 1st.  That  the  at- 
tachment taken  out  by  Buchanan,  Harris  & Co.,  enured  to 
the  benefit  of  all  other  creditors  who  had  sued  out  attach- 
ments subsequently,  and  within  six  months ; and  that  no 
arrangement  made  with  the  first  attaching  creditors  could 
interfere  with  the  rights  of  the  plaintiffs  in  such  consequent 
writs. 

2ndly.  That  the  assignment  which  was  executed  by  Wilson 
at  Hamilton  did  not  pass  the  property,  for  want  of  registry, 
or  of  immediate  and  continued  change  of  possession;  and 
that  the  resulting  trust  in  favour  of  Wilson  himself  made  it 
void. 

It  was  left  to  the  jury  to  say,  whether  the  assignment  by 
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Wilson  to  the  plaintiff  was  made  honestly  and  in  good  faith 
to  secure  a debt  actually  due ; and  they  found  in  favour  of 
the  plaintiff. 

M.  C.  Cameron  obtained  a rule  nisi  for  a new  trial,  on  the 
law  and  evidence. 

Freeman , Q.  C.,  shewed  cause.  C.  L.  P.  A.  1856,  secs. 
43,  47,  49,  57  were  referred  to. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  some  points  in  the  case  the  evidence  is  rather  obscure, 
but  in  regard  to  the  bona  jides  of  the  assignment,  under  which 
the  plaintiff  claims,  we  see  no  reason  for  doubt — so  far  that 
it  seems  satisfactorily  made  out  that  there  was  at  the  time  a 
large  debt  honestly  due  by  Wilson  to  the  plaintiff. 

Then  it  also  appears  that  this  was  not  a case  in  which  any 
thing  should  turn  upon  the  provisions  of  the  Chattel  Mortgage 
act,  for  it  cannot  be  said  that  Wilson  continued  in  possession 
after  executing  the  assignment ; on  the  contrary,  he  had  left 
the  province  some  time  before,  having  apparently  abandoned 
the  possession  of  his  goods  ; and  after  executing  the  assign- 
ment he  immediately  departed  again  from  the  province, 
leaving  the  plaintiff  to  do,  with  regard  to  the  possession  of 
the  goods,  whatever  he  thought  proper ; and  the  plaintiff  did 
take  upon  himself  the  management  of  the  property,  which 
continued  to  be  disposed  of  under  his  direction,  until  the 
sheriff  came,  in  October,  1857,  and  seized  the  goods,  and 
shut  up  the  shop,  assuming  a right  to  do  so  by  virtue  of  the 
attachment  against  Wilson’s  goods  sued  out  by  McFarlane, 
which  was  placed  in  his  hands  in  October,  1857. 

We  cannot,  we  think,  hold  that  a necessity  existed  for 
registering  the  assignment ; and  that  being  the  case,  the 
fourth  clause  of  the  Chattel  Mortgage  act,  which  requires  a 
full  description  of  the  goods,  by  which  they  may  be  readily 
known  and  distinguished,  to  be  inserted  in  the  mortgage  or 
bill  of  sal£,  does  not  in  our  opinion  apply  to  this  assignment. 
If  it  had  applied,  we  should  have  been  obliged,  we  think,  to 
hold  this  assignment  void  for  the  want  of  that  description. 

Looking,  however,  at  the  contents  of  the  assignment,  can 
we  or  can  we  not  hold  that  there  is  that  upon  the  face 
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of  it  which  made  it  so  ' clearly  objectionable  on  the  ground 
of  actual  or  legal  fraud  that  the  jury  were  bound  to  pronounce 
it  fraudulent  ? 

It  was  left  to  them  to  determine  upon  the  point  of  fraud, 
as  the  proper  course  is  in  such  cases,  and  they  upheld  the 
assignment.  Now  was  such  a finding  wrong  upon  the  evi- 
dence l It  seems  to  us  that  there  is  much  on  the  face  of 
this  assignment  to  create  suspicion.  It  specifies  nothing  as 
to  the  amount  of  the  plaintiff  s debt,  while  it  assigns  every 
thing  that  Wilson  was  possessed  of  to  pay  a debt  of  unnamed 
amount,  and  which,  for  all  that  the  rest  of  the  world  could 
know,  might  either  be  large  enough  to  make  the  assignment 
fair  and  reasonable,  or  so  small  as  to  make  it  much  the  con- 
trary. Then  all  the  personal  property  that  Wilson  owned, 
his  stock  in  trade,  lioushold  goods,  furniture,  chattels  of 
every  l^ind,  and  all  the  debts  due  to  him,  were  by  this  instru- 
ment made  over  to  his  father  in  law,  the  plaintiff,  with 
authority  to  sell  and  to  pay  all  the  surplus  of  proceeds  above 
the  unnamed  and  unknown  debt  due  to  the  plaintiff  into  the 
hands  of  Wilson  himself.  There  is  no  schedule  of  goods  or 
of  debts  assigned,  nor  any  information  of  their  value? 
which  can  enable  creditors  to  see  how  much  has  been  tied 
up,  on  the  pretence  of  securing  the  debt  to  Howell. 

We  think  such  an  assignment  ought  not  to  be  upheld,  for 
if  it  were,  then,  under  pretence  of  securing  a debt  of  a few 
hundred  pounds,  a property  worth  many  thousands  may  be 
put  out  of  the  reach  of  legal  process,  and  the  goods  turned 
into  money  to  be  remitted  to  the  absconding  debtor,  while 
all  his  other  creditors  remain  unsatisfied. 

In  our  opinion  there  should  be  a new  trial,  with  costs  to 
abide  the  event ; and  this  independent  of  the  question  raised, 
whether  the  goods  could  be  assigned  by  Wilson,  under  the 
circumstance  of  their  having  been  attached  at  the  suit  of 
Buchanan,  Harris  &;  Co.,  and  of  their  having  been  made  sub- 
ject, as  is  assumed,  to  the  second  attachment  sued  out  by 
McFarlane.  The  Absconding  Debtor  Act  contains  no  express 
provision  as  to  what  is  to  be  done  in  such  a case  with  the 
property  of  the  absconding  debtor,  when  the  creditor  at 
whose  suit  it  was  first  attached  fails  in  his  action,  or  is 
60  xvi,  u.c.  Q.B. 
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satisfied  his  debt.  Without  going  further  into  that  point  at 
present,  I must  say  it  is  my  impression,  that  under  the  cir- 
cumstances of  this  case,  when  the  first  debt  had  been  ar- 
ranged, and  the  goods  restored  to  the  possession  of  the  party, 
before  any  other  attachment  came,  such  second  attachment 
did  not  disable  the  debtor  from  disposing  of  them. 

Rule  absolute. 


Ferris  v.  The  Grand  Trunk  Railway^Company. 

Railway  company — Horse  getting  on  track  from  highway — 20  Vic.  clu  12,  s.  16. 

In  an  action  against  a railway  company  for  not  erecting  fences  and  cattle 
guards,  whereby  the  plaintiff’s  horse  got  on  the  track  and  was  killed, 
there  was  evidence  to  shew  that  the  horse  escaped  from  the  plaintiff ’s 
field  into  the  street  within  half  a mile  of  the  railway,  and  thence  upon 
the  track. 

Held,  that  if  so  the  plaintiff  was  precluded  from  recovering  by  the  20  Vic., 
ch.  12,  sec.  16,  though  the  horse  was  not  killed  at  the  very  point  of 
intersection. 

This  was  an  action  against  the  defendants  for  neglecting 
to  put  up  fences  and  make  cattle  guards,  in  consequence  of 
which  the  plaintiff’s  horse  got  upon  the  railway,  and  was 
killed. 

Flea.— >-13 ot  guilty,  by  statute. 

At  the  trial,  at  Kingston,  before  Draper,  C.  J.,  it  was 
proved  that  the  plaintiff’s  lot  of  land,  No.  36,  in  the  fifth 
concession  of  Pittsburg,  had  a public  road  along  its  west 
side,  which  crossed  the  railway.  There  were  cattle  guards 
at  the  crossing. 

On  the  29th  of  October  last  the  plaintiff’s  horse  got  out 
of  his  field  from  defects  in  his  fences,  in  the  night,  and  got 
into  the  road,  and  off  that,  as  the  jury  found,  upon  the  rail- 
way. There  was  no  certain  proof  of  the  manner  in  which 
he  got  upon  the  railway,  or  at  what  point  on  the  railway  he 
was  struck ; but  it  appeared  to  a person  who  saw  him  lying 
dead  by  the  side  of  the  railway  next  morning,  that  the 
horse  had  been  on  the  west  side  of  the  cross  road,  and  that 
he  was  carried  by  the  locomotive  eastward,  over  both  of  the 
cattle  guards,  and  killed.  The  fences  of  the  field  in  which 
the  horse  had  been  left  were  found  to  be  low,  some  of  the 
rails  being  down  at  a point  on  the  cross  road  half  a mile 
distant  from  the  intersection  with  the  railway. 
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It  was  left  to  the  jury  to  say  whether  the  horse  escaped 
from  the  plaintiffs  field  by  defect  of  his  fences ; whether  he 
had  got  across  the  cattle  guards,  and  was  on  the  railway 
track  on  either  side  of  the  cross  road ; or  whether  he  was 
on  the  railway  track  between  the  cattle  guards  when  he  was 
struck  ; and  to  assess  the  value  of  the  horse. 

The  jury  could  not  find  how  the  horse  got  out  of  the  pas- 
ture, but  that  he  had  crossed  one  of  the  cattle  guards,  and 
was  on  the  railway  beyond  it  when  he  was  struck  by  the 
train  ; and  they  found  the  value  of  the  horse  to  be  £22  10s. 
Leave  was  reserved  to  the  defendant  to  move  for  a nonsuit, 
on  the  ground  that  by  the  late  act  20  Vic.,  ch.  12,  sec.  16,  or 
as  the  law  stood  before  that  act,  the  plaintiff  was  disabled 
from  recovering. 

The  case  was  in  fact  undefended  at  the  trial,  being  called 
in  its  order  on  the  second  day  of  the  assizes,  before  the  de- 
fendants’ counsel  and  witnesses  were  in  attendance. 

Bell  obtained  a rule  nisi  to  enter  a nonsuit,  pursuant  to 
leave  reserved,  or  for  a new  trial  on  the  law  and  evidence. 

Head  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  objected  that  the  declaration  was  not  supported  by 
any  evidence  as  respects  the  alleged  want  of  fences  to  the 
railway  track,  or  want  of  cattle  guards,  and  there  seems  in- 
deed to  be  an  absence  of  proof  of  those  material  allegations. 

1.  There  was  no  proof  that  the  fences  of  the  railway  com- 
pany were  defective,  or  that  there  was  not  proper  cattle 
guards,  so  that  the  plaintiff  has  not  established  that  the  loss  he 
has  suffered  arose  from  the  neglect  he  complained  of ; and 
that  certainly  was  necessary  to  be  shewn,  in  order  to  sustain 
his  action,  for  no  negligence  or  improper  conduct  is  com- 
plained of  in  driving  the  train. 

2ndly.  If  we  are  to  take  it  that  the  horse  came  along  the 
cross  road  upon  the  railway,  then  what  is  the  effect  in  this 
case  of  20  Vic.,  ch.  12,  sec.  16  ? I think  the  effect  of  it  is  to 
disable  the  owner  of  cattle,  &c.,  to  recover  for  any  animal 
that  has  got  on  the  railway  track  from  a cross  road,  contrary 
to  the  act,  even  though  it  may  not  have  been  killed  at  the 
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very  point  of  intersection,  for  such  animal  has  got  on  the 
track  by  being  allowed  to  be  at  large  on  the  highway  con- 
trary to  the  act  of  parliament,  and  was  therefore  unlawfully 
on  the  track  ; the  consequence  of  which  is, "that  the  company 
would  not  be  liable  for  what  happened  to  him,  unless  it  arose 
from  wilful  misconduct  or  negligence  in  the  conduct  of  their 
trains.  We  think  a nonsuit  should  be  entered. 

Rule  absolute. 


Meyer  et  al.  v.  Hutchinson  et  al. 

Promissory  Note — Damages. 

A note  made  here,  payable  in  New  York,  but  not  there  only,  is  not  within 

the  12  Vic.  eh.  76,  sec.  3,  so  as  to  entitle  the  holder  to  four  per  cent. 

damages  on  protest  for  non-payment. 

The  plaintiffs  sued  defendants  as  indorsers  of  a promissory 
note  made  by  Kynder  and  Charles  worth,  at  Toronto,  on  the 
22nd  of  October,  1857,  promising  to  pay  to  defendant 
Hutchinson,  or  order,  at  the  Merchantile  Bank,  in  New  York 
City,  564  dollars  and  41  cents,  with  cash  rate  of  exchange. 

At  the  trial,  at  Toronto,  before  Richards , J.,  it  appeared 
that  the,  note  was  duly  presented  at  the  Merchantile  Bank,  in 
New  York,  and  protested  for  non-payment.  The  plaintiff 
claimed  four  per  cent,  damages  under  the  statute,  as  upon  a 
foreign  note,  and  leave  was  reserved  to  move  to  increase  the 
verdict  upon  the  note,  by  adding  such  damages. 

S.  M.  Jarvis  obtained  a rule  nisi  accordingly ; to  which 
Me  Michael  shewed  cause. 

Robinson;  C.  J.  delivered  the  judgment  of  the  court. 

We  cannot  hold  that  this  note,  being  made  in  Upper  Can- 
ada, payable  in  New  York,  but  not  in  New  York  “only, 
and  not  otherwise,  or  elsewhere,”  is,  by  reason  of  its  being 
made  payable  in  New  York,  within  the  the  third  clause  of  our 
statute  12  Vic.,  ch.  76,  so  as  to  give  the  holder  a right  to 
four  per  cent,  damages  upon  its  being  protested  for  non-pay- 
ment. 

In  this  case,  and  the  other,  of  the  Royal  Bank  of  Liver- 
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pool  v.  Whittemore  et  al  (a),  we  have  considered  the  judg- 
ment given  in  the  Court  of  Common  Pleas,  Ross  v.  Winans 
(5  C.  P.  185),  hut  do  not  find  that  it  bears  on  the  point 
raised  in  either  of  the  cases  now  before  us. 

Rule  discharged. 


Jones  v.  Tile  Provincial  Insurance  Company. 

The  declaration  stated  that  defendants,  in  consideration  of  £28  paid  to  them 
as  the  premium  of  insurance  of  £1500  on  certain  property  described  in  the 
plaintiff’s  application,  promised  to  insure  him  against  loss  by  fire  to  the 
amount  of  £1500  until  notified  to  the  contrary,  subject  to  the  conditions 
of  the  policy — that  is,  the  policy  usually  issued  by  defendants  in  like 
cases  : that  the  property  was  destroyed  by  fire,  and  although  the  plaintiff 
had  done  all  things  necessary  on  his  part,  yet  defendants  had  not  paid 
him  the  sum  insured. 

Held  bad,  the  action  for  non-payment  of  the  money  not  being  maintainable 
without  a policy  under  defendants’  corporate  seal. 

Declaration:  That  the  defendants  on  the  sixth  day  of 
October,  1 857,  in  consideration  of  £28  2s.  6d.,  paid  to  them 
by  the  plaintiff,  being  the  premium  of  insurance  upon  <£1500, 
assured  to  him,  the  plaintiff',  for  one  year,  from  the  day  and 
year  last  aforesaid,  on  property  described  in  his,  the  plaintiff  s 
application,  dated  the  day  and  year  last  aforesaid,  did 
promise  and  agree  to  and  with  the  plaintiff  to  insure  him 
against  loss  or  damage  by  fire  on  the  said  property,  to  the 
amount  of  the  said  sum  of  £1500,  until  notified  to  the  con- 
trary, subject  to  the  conditions  of  the  policy  (meaning  the 
policy  usually  issued  by  the  defendants  in  like  cases.)  And 
the  plaintiff  saith,  that  the  property  described  in  the  said 
application  was  a certain  flouring  mill,  with  frame  buildings 
thereto  attached,  belonging  to  the  plaintiff,  situate  in  the  town- 
ship of  Yonge,  in  the  county  of  Leeds,  and  more  particularly 
described  in  big  said  application.  And  the  plaintiff  further 
saith,  that  after  the  said  day  and  year  last  aforesaid,  and 
before  the  expiration  of  the  said  year,  the  said  property,  then 
still  being  the  property  of  the  plaintiff,  was  burnt  and 
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destroyed  by  fire;  and  although  the  plaintiff*  from  the  time  of 
the  making  of  the  said  agreement  hitherto  hath  well  and 
truly  observed,  performed,  fulfilled,  and  kept  all  the  condi- 
tions precedent  on  the  part  of  the  plaintiff*  to  be  observed, 
performed,  fulfilled  and  kept,  according  to  the  true  intent 
and  meaning  of  such  usual  policy  as  aforesaid,  and  the  con- 
ditions thereof;  and  although  the  plaintiff  was  never  previous 
'to  the  said  burning  and  destruction  of  the  said  property, 
notified  to  the  contrary,  but  that  he  was  insured  as  aforesaid, 
and  although  all  things  have  been  done  and  happened  to 
entitle  the  plaintiff  to  receive  of  and  from  the  defendants 
the  said  sum  of  £1500,  insured  by  them  as  aforesaid,  yet 
the  defendants  have  not  paid  the  plaintiff*  the  said  last  men- 
tioned sum  of  money,  or  any  part  thereof. 

Demurrer — that  the  plaintiff*  shews  no  right  to  recover, 
and  seeks  to  recover  a claim  under  an  insurance  not  shewn 
to  have  been  made,  and  not  made,  under  the  corporate  seal 
of  said  defendants ; nor  does  it  shew  that  they  could  make 
such  a contract  as  therein  stated,  otherwise  than  under  their 
corporate  seal. 

J.  Duggan  for  the  demurrer. 

Sherwood,  Q.  C.,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  was  stated  in  the  argument  that  this  is  not  the  case  of 
a renewal  insurance  for  which  a policy  had  before  issued,  but 
the  application  was  for  an  original  insurance,  and  the  pre- 
mium being  paid  no  policy  had  yet  issued. 

We  are  not  under  the  impression  that  this  would  make  any 
substantial  difference,  though  the  plaintiff  may  appear  to  be 
under  greater  difficulty  in  sustaining  an  action  like  the 
present  when  no  policy  had  ever  been  granted  upon  the  risk, 
than  where  there  had  been  one  upon  the  same  risk,  which 
had  expired,  and  the  premium  had  been  paid  for  renewal. 

No  authority  has  been  cited  that  can  sustain  this  action, 
and  we  have  no  doubt  that  we  cannot  support  it.  If  no 
policy  has  issued,  but  the  plaintiff  can  prove  an  agreement 
to  insure,  in  which  the  terms  have  been  so  fully  settled  by 
the  parties,  that  nothing  remains  to  be  done  but  to  deliver 
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the  policy,  then  the  assured  may  have  a remedy  at  law  in 
an  action  for  not  delivering  the  policy,  or  he  may  be  relieved 
in  equity. 

The  subject  is  best  discussed  in  Ajigell’s  treatise  on  fire 
and  life  insurance,  in  his  third  chapter. 

The  plaintiff  in  this  case  has  declared  as  if  the  property 
was  in  effect  assured  by  reason  of  the  payment  of  the  pre- 
mium, and  of  defendants’  parol  promise  to  insure,  for  he 
states  as  the  breach,  not  that  the  defendants  did  not  execute 
a policy,  but  that  they  did  not  pay  the  loss. 

It  seems  that  the  plaintiff’s  best  remedy  would  be  in 
equity,  under  the  circumstances  of  this  case,  but  we  are  per- 
suaded that  no  authority  can  be  shewn  for  sustaining  an 
action  in  this  form  against  an  incorporated  company,  for  it 
assumes  that  the  company  can  actually  bind  themselves  in  a 
contract  for  insurance  made  by  parol. 

Judgment  for  defendants  on  demurrer. 


Kingsmill  v.  Weller. 

Bond  to  indemnify  sheriff for  not  selling  under  ji.  fa. — Recovery  against  him 
in  county  court — Plea , that  by  'paying  he  prevented,  an  appeal — Evidence. 

A sheriff  sued  upon  a bond  of  indemnity  given  him  by  defendant  for  not 
selling  goods,  alleging  a verdict  and  judgment  against  him  in  the  county 
court,  which  he  had  been  obliged  to  pay.  Defendant  pleaded,  that  he 
had  defended  the  action  for  the  plaintiff,  and  moved  for  a new  trial,  which 
was  refused  : that  he  then  gave  a bond  to  appeal,  according  to  the  stat- 
ute, and  applied  to  the  judge  to  certify  the  proceedings,  but  the  plain- 
tiff (defendant  in  that  action),  without  notice  to  defendant,  and  against 
his  will,  paid  the  money,  by  means  whereof  defendant  was  prevented 
from  prosecuting  the  appeal,  and  from  procuring  a stay  of  proceedings 
on  the  execution.  It  appeared  that  no  bond  had  been  given  until  the 
fifth  day  after  the  judgment  was  entered,  and  that  the  judge  of  the 
county  court  had  on  that  ground  refused  to  interfere. 

Held,  that  the  plea  was  not  proved,  for  the  appeal  was  not  prevented  by 
the  plaintiff'  ’s  payment,  as  alleged,  but  by  the  entry  of  judgment. 

Quaere,  whether  it  formed  a good  defence. 

The  sheriff  of  the  counties  of  Lincoln  and  Welland  had 
seized  certain  goods  under  a Ji.  fa.  from  the  county  court  in 
a suit  of  Wells  et  al.  v.  The  Grand  Trunk  Telegraph  Com- 
pany, as  being  the  property  of  the  defendants  in  that  suit ; 
but  the  defendant  in  the  present  action,  Weller,  claimed  the 
goods  seized  as  his,  and  gave  his  bond  to  save  harmless  and 
indemnify  the  plaintiff,  Kingsmill,  from  and  against  all 
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damages,  verdicts,  actions,  suits  and  causes  of  action,  and 
from  and  against  all  judgments,  executions,  claims,  demands, 
loss,  damage,  costs  and  charges,  which  he  should  at  any  time 
thereafter  be  put  to  in  consequence  of  his  not  selling,  and 
returning  nulla  bona  to  the  writ. 

The  plaintiff  sued  in  this  action  upon  this  bond,  setting 
out  the  condition,  and  assigned  as  a breach  that  defendant 
did  not  save  harmless,  &c.,  but  that  an  action  being  brought 
against  this  plaintiff  for  an  alleged  false  return  of  nulla  bona, 
a verdict  was  rendered  against  him  for  £25  3s.  10d., 
and  judgment  was  thereon  obtained  for  £36  13s.  Id.  for 
damages  and  costs,  upon  which  execution  issued,  and  the 
plaintiff  was  obliged  to  pay,  and  did  pay,  &,c.,  and  that  the 
defendant  had  not  saved  him  harmless  and  indemnified  him, 
&c. 

The  defendant  pleaded,  that  after  Kingsmill  was  sued  for 
a false  return,  he,  the  defendant,  did,  at  the  request  of  the 
plaintiff,  the.  said  Kingsmill,  undertake  the  defence  of  the 
action,  and  that  after  verdict  and  before  judgment,  the 
defendant,  on  behalf  of  the  said  plaintiff,  moved  for  a new 
trial,  on  certain  grounds  stated  : that  his  application  was 
refused:  that  the  chattels  seized  under  the  fi.  fa.  were 
proved  at  the  trial  to  belong,  and  did  in  fact  belong  to  this 
defendant,  and  were  not  liable  to  seizure  under  the  writ  : 
that  this  defendant  was  dissatisfied  with  the  decision  of  the 
county  court  upon  the  application  for  a new  trial,  and  did, 
according  to  the  statute,  give  a bond  with  two  sureties,  who 
justified,  conditioned  to  abide  by  the  judgment,  and  pay  the 
damages  and  all  the  costs  of  the  suit,  and  of  the  appeal  in 
case  the  judgment  should  be  affirmed  ; and  did  thereupon, 
acting  for  the  present  plaintiff  in  the  defence  of  that  action^ 
move  the  judge  of  the  county  court  to  certify  the  proceed- 
ings, in  order  to  appeal  to  the  Court  of  Queen’s  Bench, 
which  said  application  was  made  before  the  payment  by  the 
defendant  in  the  declaration  mentioned,  and  before  the  next 
term  of  the  Queen’s  Bench  after  the  said  decision  : that  the 
defendant  was  about  to  set  down  the  same  matter,  which  the 
judge  should  have  certified,  for  argument  at  the  next  term 
of  the  Queen’s  Bench,  according  to  the  statute,  of  all  which 
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that  plaintiff  had  notice : that  this  defendant  had  no  notice 
of  the  execution  having  issued  against  the  plaintiff,  Kings- 
mill ; and  that  the  plaintiff,  Kingsmill,  after  the  said  appli- 
cation, and  before  the  judge  had  certified,  and  before  the 
next  term  of  the  Queen’s  Bench,  and  without  notice  to  the 
defendant,  and  against  his  will,  paid  the  money  in  the  decla- 
ration mentioned,  and  by  means  thereof  the  defendant  was 
prevented  from  prosecuting  his  appeal,  and  from  procuring 
proceedings  upon  the  execution  to  be  stayed ; and  so,  he 
concluded,  the  plaintiff  was  damnified  of  his  own  wrong, 
and  without  any  default  or  breach  of  the  condition  on  the 
part  of  the  defendant. 

The  plaintiff  took  issue  on  this  plea. 

At  the  trial,  at  Niagara,  before  McLean,  J.,  it  appeared 
that  the  case  of  Wells  v.  Burgoyne  was  tried  in  July,  1857. 
Judgment  was  given  on  the  23rd  of  October,  discharging 
the  rule  nisi  for  a new  trial : execution  issued  on  the  28th 
of  October,  1857,  and  was  returned  on  the  29th  by  the 
coroner  “ money  made.”  On  the  28th  of  October,  at  three 
P.M.,  the  judge  of  the  county  court  received  the  first  informa- 
tion of  an  intended  appeal,  but  no  bond  was  presented  ; and 
the  judge,  being  obliged  to  leave  home  on  the  29th,  went  to 
St.  Catharines,  and  did  not  return  home  till  the  31st,  when  he 
found  that  judgment  had  been  signed,  and  execution  issued 
at  the  closing  of  the  clerk’s  office  on  the  28th  of  October, 
the  fifth  day  after  the  judgment  had  been  given  that  it  was 
desired  to  appeal  from.  After  the  judgment  was  entered 
the  judge  of  the  county  court  thought  he  could  not  interfere, 
and  said  he  would  not  have  interfered  if  a proper  bond  had 
been  then  presented  to  him. 

On  the  3rd  of  November  an  appeal  bond  was  brought  to 
him,  but  the  judge  declined  to  interfere.  The  bond  was  not 
executed  by  the  plaintiff  till  the  3rd  of  November,  and  it  was 
not  till  that  time  that  notice  was  given  to  this  plaintiff  of  an 
intention  to  appeal. 

The  money  was  paid  by  the  deputy  sheriff,  and  without 
the  knowledge  of  the  plaintiff,  so  far  as  was  proved,  and  a 
witness  swore  that  he  thought  the  deputy  sheriff  was  aware 
of  an  intention  to  appeal  against  the  judgment. 

61  xvi.,  u.  c.  Q.B. 
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The  learned  judge  told  the  jury  that  the  evidence  appeared 
to  him  to  prove  that  the  appeal  was  not  prevented  by  the 
payment  of  the  amount  of  the  verdict,  as  the  plea  alleged, 
but  by  the  fact  that  the  judgment  was  entered,  and  that,  in 
the  opinion  of  the  judge  of  the  county  court,  after  such  entry 
the  application  came  too  late.  The  jury  thereupon  found  a 
verdict  for  the  plaint  iff,  and  assessed  the  damages  at  £40  2s.  7d. 

Patterson  obtained  a rule  nisi  for  a new  trial,  on  the  law 
and  evidence,  and  for  misdirection.  He  contended  that  the 
entry  of  judgment  would  not  have  precluded  the  appeal  if 
the  plaintiff,  Kingsmill,  had  not  paid  the  money ; and  that 
it  should  have  been  left  to  the  jury  to  say  whether  the  plain- 
tiff, either  by  himself  or  his  deputy, knew  of  the  defendant’s 
intention  to  appeal,  and  of  his  proceedings  for  that  purpose. 
Also,  that  the  plaintiff  should  have  given  notice  to  defen- 
dant of  his  intention  to  pay  the  money,  or  of  the  fact  of 
an  execution  having  issued.  He  cited  8 Vic,  ch.  13,  sec. 
57  ; 12  Vic.,  ch.  66,  sec.  11. 

W.  Eccles  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  the  plea  was  not  proved,  for,  as  the  learned 
judge  at  the  trial  remarked,  it  was  not  the  payment  of  the 
money  by  the  plaintiff  under  the  compulsion  of  an  execution 
that  prevented  the  appeal,  but  the  fact  that  the  learned 
judge  of  the  county  court  refused  to  certify  the  proceedings 
in  order  to  an  appeal,  because  judgment  had  been  entered 
before  such  an  application  had  been  made  to  him  as  the  law 
requires,  and  because  he  considered  that  he  could  not  on 
that  account  comply  with  the  application.  The  appeal  did 
in  fact  fall  through,  not  from  anything  done  or  omitted  by 
the  plaintiff,  as  pleaded,  but  from  the  failure  af  a proceed- 
ing which  the  defendant  had  taken  upon  himself  to  carry 
through. 

Without  determining  therefore  whether  the  plea,  if  proved, 
would  have  constituted  a good  defence,  it  was  in  fact  not 
proved ; and  we  must  therefore  discharge  this  rule  for  a 
new  trial,  for  the  plaintiff  was  properly  allowed  to  recover. 

Rule  discharged. 
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Martin  v.  Arthur. 

Sale  of  land  subject  to  mortgage — Promise  to  indemnify  against  mortgage — 
Declaration — Practice  in  demurrer . 

Declaration , that  in  consideration  that  the  plaintiff  would  sell  and  convey 
to  defendant  certain  lands  for  £275,  which  were  then  subject  to  a mort- 
gage for  £700,  defendant  promised  to  pay  off  said  mortgage,  and  save  the 
plaintiff  harmless  therefrom  : that  in  pursuance  of  said  agreement  the 
plaintiff  then  sold  and  conveyed  said  lands  to  defendant  : that  the  defen- 
dant not  having  saved  harmless  the  plaintiff  from  said  mortgage,  and  the 
sum  of  £123  being  due  thereon,  the  plaintiff  was  obliged  to  pay  it,  of 
which  the  defendant  had  notice,  but  hath  not  repaid  the  same  to  the 
plaintiff,  or  indemnified  him  for  such  payment. 

Held,  good,  on  demurrer. 

Where  there  is  a demurrer  to  a plea,  and  exceptions  are  taken  to  the  de- 
claration, if  the  plaintiff  on  argument  abandons  the  demurrer,  the  court 
will  not  give  judgment  on  the  exceptions.  See  note  at  the  foot  of  next 
page. 

The  second  count  of  the  declaration  alleged,  that  in  con- 
sideration that  the  plaintiff  would  sell  and  convey  to  defen- 
dant certain  lands  and  premises  at  and  for  the  sum  of  £275, 
which  said  lands  and  premises  were  then  subject  to  a certain 
mortgage  to  secure  the  payment  of  £700  with  interest,  pay- 
able in  manner  and  at  the  times  therein  set  forth,  he,  the 
said  defendant,  then  promised  and  agreed  to  pay  off  and  dis- 
charge the  said  mortgage,  and  to  save  harmless  and  indem- 
nify the  said  plaintiff  from  all  claims  and  demands  in  respect 
thereof  ; and  in  pursuance  of  the  said  agreement,  he,  the  said 
plaintiff,  then  sold  and  conveyed  to  defendant  the  said  lands 
so  subject  to  the  said  mortgage : that  the  defendant  not 
having  saved  harmless  and  indemnified  the  plaintiff  against 
the  said  mortgage,  and  the  sum  of  £123  10s.  being  due  and 
unpaid  thereon,  he,  the  plaintiff,  on  the  tenth  day  of  August, 
1856,  was  compelled  and  obliged  to  pay,  and  did  pay  the 
said  sum  of  £123  10s.,  being  then  due  and  payable  by  vir- 
ture  of  the  said  mortgage,  whereof  the  defendant  had  notice  ; 
nevertheless  the  defendant,  disregarding  his  said  promise, 
hath  not  as  yet  repaid  to  the  plaintiff  the  said  sum  of  £123 
10s.,  or  any  part  thereof,  nor  in  any  manner  indemnified  him 
on  account  of  having  paid  the  same,  although  requested  by 
the  plaintiff  so  to  do,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  does  neglect  and  refuse  so  to  do. 

Defendant  demurred  to  this  count,  marking  as  the  points 
of  law  intended  to  be  argued,  that  the  said  count  shews  no 
sufficient  consideration  for  the  making  of  the  said  alleged 
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promise  by  the  defendant,  and  that  the  said  promise  is  void 
under  the  statute  of  frauds  for  not  being  in  writing,  and 
that  the  said  count  does  not  shew  any  legal  cause  of  action 
against  the  defendant,  nor  shew  any  money  paid  to  any  one 
who  had  a right  to  receive  the  same. 

Hector  Cameron , for  the  demurrer,  cit’ed  Chy.  Pig.  I.  152. 

C.  Robinson,  contra. 

There  was  also  a demurrer  to  defendant’s  plea  to  the  first 
count  of  the  declaration,  and  notice  of  exceptions  to  that 
count,  .but  this  demurrer  was  given  up  by  the  plaintiff  on 
argument. 

Robinson,  C.  J. — The  demurrer  to  the  first  plea  was  given 
up  on  the  argument,  and  there  is  therefore  no  longer  a ques- 
tion about  the  sufficiency  of  the  first  count,  to  which  alone 
that  plea  was  an  answer.  Judgment  on  that  demurrer  is 
given  for  the  defendant,  (a). 

As  to  the  second  count,  it  is  sufficient  in  my  opinion.  If 
a writing  were  necessary  in  order  to  prove  such  an  under- 
taking as  is  there  alleged,  on  the  ground  that  it  is  a con- 
tract concerning  land,  still  it  is  never  necessary  to  state  in 
the  declaration  that  the  promise  was  in  writing,  though  it  is 
otherwise  when  such  a contract  is  relied  upon  in  a plea. 
The  plaintiff  on  the  trial  must  prove  a valid  promise.  There 
is  a sufficient  consideration  stated  for  the  undertaking  sued 

O 

upon. 

McLean,  J. — The  plaintiff  abandoned  the  demurrer  to 
defendant’s  plea,  and  the  issue  is  taken  upon  the  declaration 
by  that  plea,  so  that  the  defendant  cannot  now  attack  the 
count  of  the  declaration  to  which  his  plea  is  an  answer.  The 
only  matter  for  consideration  therefore  is  the  demurrer  to 
the  second  count. 

As  to  the  first  objection,  that  the  count  shews  no  suffi- 

(a)  Note. — The  defendant’s  counsel  suggested  that  he  was  entitled  to  judg- 
ment that  the  first  count  was  bad,  or  at  least  to  have  it  adjudged  whether 
it  was  good  or  bad,  but  the  court  held  that  when  the  plaintiff  gave  up  the 
demurrer  to  the  plea  in  answer  to  that  count,  that  entitled  defendant  to 
judgment  on  that  demurrer,  without  going  into  the  question  of  the  suffici- 
ency of  the  count,  which  the  plaintiff  thus  admitted  was  well  answered. 
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cient  consideration  for  the  defendant’s  promise,  I am  at  a 
loss  to  see  how  it  can  be  urged.  The  count  states  the  con- 
sideration to  be  the  sale  and  conveying  to  the  defendant  of 
a certain  parcel  of  land  subject  to  a mortgage,  and  the 
plaintiff  alleges  that  he  did  sell  and  convey  the  premises  to 
the  defendant,  and  that,  though  defendant  promised  to  pay 
the  mortgage,  as  the  same  became  due,  he  failed  to  do 
so,  and  the  plaintiff  has  been  obliged  to  pay  the  amount. 
There  is  surely  ample  consideration  expressed  in  the  count 
for  the  defendant’s  promise. 

Then  as  to  the  promise  being  void  for  not  being  in  writing, 
there  is  nothing  on  which  to  ground  such  an  objection.  The 
promise  may  be  in  writing,  though  not  so  stated  in  the  decla- 
ration, and  it  was  not  incumbent  on  the  plaintiff  to  allege 
that  the  promise  was  in  writing.  It  is  not  necessary  now 
to  discuss  the  question  whether  the  alleged  promise,  even 
if  it  were  admitted  to  be  a verbal  promise,  would  be  sufficient 
to  sustain  the  action. 

As  to  the  last  objection,  the  plaintiff  complains  that  de- 
fendant did  not  indemnify  him  and  save  him  harmless  from 
the  payment  of  a certain  sum  of  money  according  to  his 
promise,  and  that  the  plaintiff  was  in  consequence  obliged 
to  pay,  and  did  pay,  the  amount  of  an  instalment  on  the 
mortgage.  On  that  allegation  the  defendant  can  take  issue, 
and  the  plaintiff  will  have  to  prove  payment  to  a person 
entitled  to  receive  the  money,  or  he  cannot  compel  defend- 
ant to  pay  him. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Judgment  for  the  plaintiff  on  demurrer. 


Beemer  v.  The  Anchor  Insurance  Company. 

Policy  of  insurance — Right  of  action  by  assignee. 

An  assignee  of  a policy  of  insurance  cannot  sue  on  it  in  his  own  name, 
although  the  company  agree  thereby  to  indemnify  the  assured  and  his 
assigns. 

The  plaintiff1  declared  on  a policy  of  insurance  against 
fire,  for  £500,  granted  by  defendants  to  one  Spraker,  alleg- 
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ing  that  Spraker,  at  the  time  of  making  the  policy,  was 
owner  of  the  premises  insured,  “ and  continued  so  until  he 
conveyed  and  assured  the  said  premises  unto  the  said  plain- 
tiff, and  assigned  the  said  policy  of  insurance  unto  the  said 
plaintiff,  by  assignment  bearing  date  the  twenty-sixth  day  of 
October,  1857 ; and  the  said  plaintiff,  being  so  interested, 
gave  notice  thereof,  and  of  such  assignment  to  the  said 
defendants,  who  consented  thereto,  and  endorsed  the  same 
upon  such  policy ; and  the  plaintiff  further  says,  that  he, 
the  plaintiff,  from  and  after  the  said  assignment  to  him  of  said 
policy,  and  until  the  loss  and  damage  hereinafter  mentioned, 
was  interested  in  the  said  insured  premises  as  the  owner  of 
the  same.”  The  declaration  then  alleged  the  destruction  of 
the  premises  by  fire,  and  non-payment  to  the  plaintiff. 

Defendants  demurred,  on  the  ground  that  the  policy,  being 
in  the  nature  of  a chose  in  action,  could  not  be  sued  upon 
by  an  assignee  thereof  in  his  own  name. 

Maclennan,  for  the  demurrer.  D.  B.  Bead , contra. 

Fenner  v.  Meares,  2 W.  Bl.  1269  ; Duer  on  Insurance, 
53  ; Master  v.  Miller,  4 T.  R.  342;  Johnson  v.  Codings, 
1 East  104;  Weston  v.  Barker,  12  Johns.  280;  Compton 
v.  Jones,  4 Cow.  13,  were  cited  on  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  averment  in  this  declaration  of  any  statutory 
provision  binding  upon  us,  which  allows  the  insured,  in  case 
of  assignment  of  the  interest  insured  and  of  the  policy, either 
with  or  without  the  consent  of  the  company,  to  sue  in  his 
own  name  in  a court  of  law  ; and  certainly  upon  the  princi- 
ples of  the  common  law,  knowing  no  more  of  the  case  than 
appears  on  the  record,  the  action  is  not  maintainable  in  the 
name  of  the  assignee. 

In  Angell’s  Treatise  on  Insurance,  ch.  9,  secs.  211,  212, 
215,  the  law  on  this  point,  as  it  respects  policies  of  insurance 
against  fire,  is  particularly  discussed,  and  is  laid  down  as 
we  have  stated  it.  The  fact  that  by  the  policy  granted  to 
Spraker  the  defendants  engaged  to  indemnify  him  and 
his  assigns,  does  not  alter  the  case  as  regards  the  formal 
objection,  that  at  common  law  a chose  in  action  cannot  be 
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assigned.  It  is  the  common  case  of  bonds  and  covenants  to 
pay  money,  which  usually  bind  the  party  to  pay  to  the  other 
or  his  assigns,  but  yet  the  action  must  be  brought  in  the 
name  of  the  original  obligee  or  covenantee. 

Mr.  Angell  shews  us  that  in  some  cases  in  American  courts 
the  assignee  of  the  interest  and  of  the  policy  has  been  al- 
lowed to  sue  in  his  own  name,  not  upon  the  original  cove- 
nant, but  upon  an  express  promise  made  to  him  as  assignee, 
supported  by  the  consideration  of  the  exemption  of  the  un- 
derwriter from  further  liability  to  the  vendor,  and  the  pre- 
mium already  paid  for  insurance  for  a time  not  yet  expired. 
It  has  been  treated  in  such  cases  as  a new  and  valid  contract 
between  the  underwriter  and  the  assignee. 

II  the  authority  of  such  cases  could  be  recognized  as  ap- 
plying not  to  an  action  against  an  underwriter,  but  against 
an  incorporated  company,  yet  they  would  not  avail  in  this 
case,  which  is  not  founded  upon  any  such  new  contract,  but 
expressly  on  the  original  policy. 

Judgment  for  defendants  on  demurrer. 

O 


Regina  v.  Breden  et  al. 

Inquisition — U ncertainty . 

Held,  that  the  inquisition  in  this  case  was  had,  for  the  principal  was  not 
sufficiently  charged  either  with  manslaughter  or  murder  ; and  it  was  un- 
certain which  crime  it  was  intended  to  charge  the  others  as  aiding  in, 
although  they  were  said  to  have  been  present  at  the  “ murder  aforesaid.” 

Cameron,  Q.  C.,  moved  to  quash  an  inquisition,  which  had 
been  removed  into  this  court  by  certiorari,  taken  by  a coroner 
in  the  county  of  Perth,  on  the  body  of  Samuel  Fleming,  on 
the  grounds,  1.  That  it  did  not  charge  the  death  to  have 
arisen  directly  from  the  act  of  Oliver  Breden,  the  party 
charged  with  the  homicide.  2.  That  though  the  said  Oliver 
Breden  was  not  charged  by  the  inquisition  with  murder 
yet  the  said  Richard  Breden  and  Thomas  Breden  were, 
charged  with  aiding  and  abetting  in  the  felony  and  murder 
aforesaid. 

The  jury  found  that  the  said  Samuel  Fleming  came  to  his 


488 


QUEEN’S  BENCH,  EASTER  TERM,  21  VIC. 


death  in  manner  following : that  one  Oliver  Breden,  late  of 
the  township  of  Wellesley,  in  the  county  of  Waterloo,  farmer, 
with  force  and  arms,  at  the  township  of  Mornington,  in  the 
county  aforesaid,  on  the  7th  day  of  May,  &c.,  in  and  upon 
the  said  Samuel  Fleming,  in  the  peace  of  God  and  of  our 
said  Lady  the  Queen  then  and  there  being,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  make  an  assault ; 
and  that  the  said  Oliver  Breden,  with  a certain  rifle  of  the 
value  of  twenty  shillings,  &c.,  in  and  upon  the  right  shoulder 
and  chest  of  him,  the  said  Samuel  Fleming,  did  then  and 
there  shoot  and  kill.  One  rifle  ball  did  pierce  the  said 
shoulder  and  chest  of  him,  the  said  Samuel  Fleming,  of 
which  shooting  and  killing  he,  the  said  Samuel  Fleming,  did 
then  and  there  instantly  die.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Oliver  Breden 
him,  the  said  Samuel  Fleming,  in  manner  and  by  the  means 
aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  shoot  and  kill,  against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  say,  that  Richard  Breden,  late  of  Mornington,  in  the 
county  aforesaid,  farmer,  and  Thomas  Breden,  of  the  town- 
ship of  Wellesley,  in  the  county  of  Waterloo,  farmer,  at  the 
time  of  the  doing  and  committing  of  the  felony  and  murder 
aforesaid , were  present,  aiding,  abetting,  assisting,  comfort- 
ing and  maintaining  the  said  Oliver  Breden  to  shoot  and  kill 
the  said  Samuel  Fleming  in  manner  aforesaid ; and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  Thomas  Breden  and  Richard  Breden  him  the  said  Sam- 
uel Fleming,  in  manner  and  by  the  means  aforesaid,  felo- 
niously, and  wilfully,  and  of  their  malice  aforethought,  did 
aid  and  abet  him,  the  said  Oliver  Breden,  against  the  peace 
of  our  Sovereign  Lady  the  Queen,  her  Crown  and  dignity. 
In  witness  whereof,  &c. 

The  evidence  shewed  that  Oliver  Breden  was  putting  up 
a shanty  upon  land  which  he  claimed  some  right  to,  and 
that  apprehending,  from  threats  which  had  been  used,  that 
Fleming  and  others,  upon  some  claim  of  right  on  the  part 
of  Fleming,  would  come  to  prevent  him,  the  three  Bredens 
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had  provided  themselves  with  fire-arms;  and  that  after  some 
altercation  between  Oliver  Breden  and  Samuel  Fleming, 
during  which  Oliver  Breden  ordered  Fleming  to  depart, 
and  Fleming  by  force  was  proceeding  to  pull  down  the 
shanty,  Oliver  Breden  struck  him  several  times  with  a rifle 
on  the  hand,  and  at  length  shot  him.  There  seemed  to  be 
a determination  on  the  part  of  Fleming  to  persevere,  what- 
ever violence  might  be  offered  to  him,  while  the  Bredens 
seemed  resolutely  determined  to  prevent  him.  Fleming 
brought  a number  of  men  with  him,  who  were  present  when 
he  received  the  wound,  of  which  he  died  instantly. 

R.  A.  Harrison  shewed  cause,  and  cited  18  Vic.,  ch.  92, 
sec.  6 ; Jervis  on  Coroners,  207. 

Cameron,  Q.  C.,  contra,  cited  Baker  on  Coroners,  21,  22. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  inquisition  is  very  incorrectly  framed  as  regards 
Oliver  Breden,  the  principal  in  the  first  degree.  It  does 
not  charge  as  precisely  and  directly  as  is  necessary  in 
criminal  pleadings  that  the  rifle  was  loaded.  There  is  a 
want  of  grammatical  connexion  in  the  sentence : the  fact  is 
left  to  be  inferred  from  a very  indistinct  statement.  Then 
the  language  is  such  as  makes  the  inquisition  neither  amount 
to  a proper  charge  of . manslaughter  or  murder.  The  omis- 
sion of  the  word  “ murder  ” is  a fatal  and  substantial  defect 
in  an  inquisition  intended  to  charge  the  crime  of  murder, 
and  the  statement  that  the  defendant  did  the  act  wilfully, 
and  of  his  malice  aforethought,  is  inconsistent  with  a charge 
of  manslaughter. 

As  regards  the  other  two  defendants,  Richard  and  Thomas 
Breden,  it  is  uncertain  whether  the  intention  of  the  inquisi- 
tion is  to  charge  them  with  being  principals  in  the  second 
degree  in  murder  or  in  manslaughter,  for  in  no  part  of  the 
charge,  so  far  as  it  regards  Oliver  Breden,  is  the  act  termed 
murder,  and  yet  the  other  two  defendants  are  charged  with 
being  present  at  the  “ murder  aforesaid.”  They  are  not 
charged  with  being  present  and  aiding  the  other  to  commit 
the  offence  of  manslaughter,  and  they  could  not  be  legally 
charged  with  being  present  and  aiding  the  other  in  comuiit- 
62  xvi,  u.c.  Q.B. 
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ting  murder,  because  Oliver  Breden  is  not  charged  with 
murder ; that  is,  not  sufficiently  charged  with  murder. 

I n my  opinion  the  inquisition  must  be  quashed. 


Wood  v.  Closter. 

Arbitration — Revocation — 7 W.  IV.,  ch.  3,  sec.  29 — C.  L.  P.  A.  sec.  97. 

Declaration  on  a bond  of  submission  to  arbitration,  setting  out  an  award 
made,  and  alleging  non-performance.  Plea,  that  defendant,  before  the 
award,  revoked  the  submission  ( not  saying  by  an  instrument  under  seal. ) 
Replication,  that  the  bond  was  executed  after  the  passing  of  the  Common 
Law  Procedure  Act,  1856  ; that  it  contained  nothing  to  shew  that  the 
parties  intended  that  it  should  be  made  a rule  of  court  : that  the  revo- 
cation in  the  declaration  and  plea  metinoned  is  the  same  ; wherefore,  and 
by  force  of  the  statute,  the  arbitrators  were  empowered  to  proceed  with 
the  reference,  notwithstanding  such  revocation,  and  did  proceed,  although 
defendant  did  not  attend.  Rejoinder,  that  although  the  bond  was  exe- 
cuted after  the  Common  Law  Procedure  Act,  and  contains  no  provision 
that  it  should  not  be  made  a rule  of  court,  yet  neither  the  bond  nor  con- 
dition was  at  the  commencement  of  this  suit,  nor  at  the  time  of  the  revo- 
cation mentioned  in  the  plea,  a rule  of  court,  or  in  any  way  exempted 
from  the  effect  of  the  said  revocation. 

.Held,  on  demurrer  to  the  rejoinder,  that  both  the  plea  and  rejoinder  were 

bad. 

ficm'ble,  that  the  restraint  upon  revocation  without  leave  of  the  court  or  a 
judge,  provided  by  7 W.  IV.,  ch.  3,  sec.  29,  is  now  extended  by  the 
Common  Law  Procedure  Act,  sec.  97,  to  all  submissions  which  do  not 
■‘.•Mit&in  words  purporting  that  they  are  not  to  be  made  a rule  of  court. 

The  declaration  alleged,  in  substance,  that  the  defendant  by 
his  bond  became  bound  to  the  plaintiff  in  £100,  conditioned  for 
th  < - s ubmission  to  the  arbitration  and  award  of  Charles  Simons, 
David  Hanna,  and  Daniel  Trummer,  of  all  differences  : that 
tin*  arbitrator's  having  taken  upon  themselves  the  burthen  of 
such  arbitration,  and  the  plaintiff  and  defendant  having 
appeared  before  them,  and  produced  and  submitted  their 
evidence,  and  the  said  arbitrators  being  duly  proceeding  with 
the  -onsideration  thereof,  and  with  the  reference  ; yet  the 
defendant,  without  the  leave  of  any  court  or  judge,  and 
against  the  will  of  the  plaintiff  and  the  said  arbitrators,  and 
before  the  time  for  making  their  award  had  elapsed,  and  with 
tie.-  intention  of  revoking  the  power  of  the  said  arbitrators 
to  e bitrate  and  award  as  aforesaid,  delivered  to  each  of  the 
said  arbitrators  a notice  in  writing,  concerning  the  premises, 
signed  with  the  proper  signature  of  the  defendant,  but  not 
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under  seal,  which  notice  was  in  the  words  and  figures  ta  l- 
lowing, that  is  to  say  : 

“ To  Daniel  Trnmmer,  David  Hanna,  and  Charles  Simon  s. 
Esquires, — Take  notice  that  I do  hereby  revoke  your  powers 
as  arbitrators,  under  the  submission  made  to  you  by  Robert 
Wood  and  myself,  in  writing. 

“ Dated  at  Hullsville,  this  28th  day  of  September,  A.  1 

1857. 

“ Christopher  O.  Closter. 

And  thereupon  the  said  arbitrators  in  a due  and  sufficient 
manner  notified  the  defendant  of  the  time  and  place  of  their 
then  next  meeting : that  they  would  close  the  arbitration 
thereat;  and  requiring  the  defendant  to  attend  then  and 
there  with  all  further  proofs  and  witnesses,  if  any,  which  Lie 
might  wish  to  tender  or  submit  to  such  arbitrators  concerning 
the  matters  in  difference  above  mentioned;  and  the  defendant 
designedly  omitting  so  to  do,  with  the  intention  of  thereby 
deterring  and  preventing  the  said  arbitrators  from  making 
their  award  in  that  behalf,  the  said  arbitrators,  having  duly 
considered  all  the  evidence  tendered  to  them,  made  and 
published  their  award,  and  thereby,  amongst  other  matters, 
awarded  that  the  defendant  should  pay  to  the  plaintiff,  < >r 
his  order,  the  sum  of  four  hundred  dollars  within  one 
month  after  the  publication  of  such  award,  and  notice 
thereof  in  writing  given  to  the  defendant ; and  that  the 
defendant  should  pay,  or  cause  to  be  paid  to  the  plaintiff,  rhe 
sum  of  fifty-three  dollars  in  full  satisfaction  of  all  costs  of 
the  said  arbitration  and  award;  and  that  the  defendant  shoo  id, 
within  one  month  next  ensuing  the  date  of  such  award . < x- 
ecute  unto  the  plaintiff  a general  release  of  all  actions. 
for  or  by  reason  of  anything  up  to  the  date  of  the  aforesaid 
bond  of  submission ; and  although  the  defendant  had  sm*.h 
notice  in  writing  of  the  said  award,  and  its  publication. 
was  above  contemplated,  and  although  the  plaintiff'  in  aJJ 
respects  well  and  truly  observed,  performed,  and  kept  every 
matter  and  thing  by  him  to  be  observed,  performed,  and  kept, 
concerning  the  premises;  yet  the  defendant  had  neglected 
and  refused  to  perform  the  said  award,  and  to  observe,  per- 
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form,  or  keep  the  condition  of  the  said  writing  obligatory  on 
the  defendant’s  part. 

Plea,  that  after  the  making  of  the  submission  in  the  dec- 
laration mentioned,  and  before  the  making  of  the  award  also 
set  forth  in  the  said  declaration,  the  defendant  revoked  the 
authority  of  the  said  arbitrators,  appointed  under  and  by 
virtue  of  the  said  submission,  and  thereby  discharged  them 
from  making  any  award  in  the  premises. 

Replication , that  the  bond  of  submission  in  the  declaration 
mentioned  was  made  and  executed  as  therein  mentioned, 
and  since  the  passing  of  the  Common  Law  Procedure  Act, 
1856,  and  since  the  same  came  into  operation,  and  that  such 
bond  of  submission  is  within  the  provisions  of  that  statute, 
and  the  statutes  in  such  case  made  and  provided  : that 
neither  the  said  bond  of  submission,  nor  any  condition 
thereof,  contains  any  word  or  words  purporting  that  the 
plaintiff  or  defendant,  the  parties  thereto,  or  either  of  them, 
intended  that  it  should  not  be  made  a rule  of  court,  and  that 
the  alleged  revocation  of  the  authority  of  the  arbitrators  to 
award,  which  is  in  such  plea  mentioned,  is  the  very  same 
identical  attempt  to  revoke  the  power  of  the  arbitrators  which 
is  in  the  declaration  mentioned,  and  not  any  other  or  differ- 
ent matter  or  proceeding  ; wherefore,  and  by  force  of  the  sta- 
tute in  such  case  made  and  provided,  the  said  arbitrators  were 
empowered  to,  and  did  proceed  with  the  reference,  notwith- 
standing such  alleged  revocation,  and  did  award,  as  in  the  de- 
claration mentioned,  although  the  defendant  did  not  after- 
wards attend  the  reference;  and  the  plaintiff  further  says, 
that  the  defendant  in  the  manner  above  mentioned  broke  tho 
condition  of  the  said  bond  for  the  submission  by  the  defendant 
to  the  arbitration,  decision  and  award  of  the  said  arbitrators, 
in  manner  and  form  as  in  the  declaration  is  alleged. 

Rejoinder,  that  although  true  it  is  that  the  bond  of  sub- 
mission in  the  declaration  mentioned  was  made  and  executed 
as  therein  mentioned,  and  since  the  passing  of  the  Common 
Law  Procedure  Act,  1856,  and  since  the  same  came  into 
operation , and  though  neither  the  said  bond  of  submission* 
nor  any  condition  thereof  contain  any  word  or  words  pur- 


WOOD  V.  CLOSTER. 


493 


porting  that  the  plaintiff  or  defendant,  the  parties  thereto, 
or  either  of  them,  intended  that  it  should  not  he  made  a rule 
of  court,  yet  neither  the  said  bond  of  submission,  nor  any 
condition  thereof,  was  at  the  time  of  the  commencement  of 
this  suit,  nor  at  the  time  of  the  revocation  of  the  authority 
of  the  arbitrators  mentioned  in  the  said  plea,  a rule  of  court, 
or  in  any  way  exempt  from  the  force  and  effect  of  the  said 
revocation. 

Demurrer , assigning  for  causes,  that  the  plaintiff  sues 
upon  the  bond  of  submission  for  breach  of  the  condition 
thereof,  which  condition  is  to  submit  the  matters  in  difference 
to  the  said  arbitrators,  as  well  as  to  abide  by  and  perform 
the  award  they  should  make  ; therefore  what  defendant 
relies  upon  as  a revocation  of  the  said  submission  is  a breach 
of  the  condition  of  the  bond  declared  upon,  as  much  as  the 
non-performance  of  the  award,  assuming  it  to  be  not  in  fact 
revoked,  can  be.  Also,  that  as  well  at  common  law,  irrespective 
of  the  statutes,  as  by  the  statute  in  such  case  made  and 
provided,  the  submission,  being  by  deed,  could  not  be  revoked 
by  such  mere  parole  matter  as  the  defendant  supposes.  Also, 
that  the  particular  enactment  contained  in  the  twenty-ninth 
section  of  the  statute  7 W.  IV.,  ch.  3,  upon  which  the  plaintiff 
in  his  replication  particularly  relies,  being  that  the  power 
and  authority  of  any  arbitrator  appointed  by  any  submission 
to  reference,  containing  an  agreement  that  such  submission 
shall  be  made  a rule  of  court,  shall  not  be  revocable  by  any 
party  to  such  reference,  without  the  leave  of  the  court,  or  by 
leave  of  a judge;  and  the  arbitrator  shall,  and  may,  and  is 
hereby  required  to  proceed  with  the  reference,  notwith- 
standing any  such  revocation,  and  to  make  an  award, 
although  the  person  making  such  revocation  shall  not  after- 
wards attend  the  reference,  and  the  enactment  contained  in 
the  ninety-seventh  section  of  the  Common  Law  Procedure 
Act,  1856,  applying  that  section  to  the  present  case,  shew 
that  the  defendant  by  his  rejoinder  confesses  the  cause  of 
action  and  matters  in  the  plaintiff’s  declaration  and  replica- 
tion contained,  without  avoiding  the  same. 

Joinder  in  demurrer. 
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Martin  for  the  demurrer.  Start  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  is  entitled  to  judgment  on  demurrer,  for  not 
only  is  the  defendant’s  rejoinder  had,  which  is  demurred  to, 
but  his  plea  was  also  insufficient. 

The  defendant  is  sued  upon  a bond,  by  which  he  bound  him- 
self to  submit  to  the  award  of  certain  arbitrators.  The 
plaintiff*  shews  an  award  made,  and  charges  as  a breach  that 
the  defendant  had  not  performed  the  award. 

The  defendant  pleads  as  a defence  that  he  revoked  the 
submission.  If  he  revoked,  or  attempted  to  revoke  it, 
otherwise  than  by  an  instrument  under  seal,  that,  according 
to  the  current  of  authority,  would  be  an  ineffectual  revoca- 
tion, and  he  does  not  state  that  he  did  revoke  by  an  instru- 
ment under  seal. 

Besides,  if  the  defendant  could  have  pleaded,  and  had 
pleaded  a revocation  which  would  have  been  effectual,  that 
revocation  would  in  itself  have  been  a breach  of  the  condition, 
by  which  the  defendant  bound  himself  to  abide  by  the  award, 
and  the  plaintiff  would  have  a good  right  of  action  upon  the 
bond,  in  consequence  of  that  breach  of  condition. 

The  plea  being  bad,  it  is  unnecessary  to  go  into  a consi- 
deration of  the  later  proceedings. 

It  is  well,  however,  to  notice  that  when  we  take  into  view 
the  29th  clause  of  7 W.  IV.,  ch.  3,  and  the  97th  clause  of  the 
Common  Law  Procedure  Act  of  1856,  it  is  evident  that  the 
latter  of  the  two  does  not  in  terms  provide  for  restraining 
the  power  of  revocation  in  those  cases  where  the  submission 
contains  no  consent  that  it  may  be  made  a rule  of  court, 
though  by  putting  such  submission  substantially  on  the 
same  footing  as  those  which  do  contain  the  consent,  provided 
it  is  not  expressed  in  them  that  the  submission  shall  not  be 
made  a rule  of  court,  the  legislature  has,  as  it  may  reason- 
ably be  contended,  enabled  us  to  hold  that  there  is  no  differ- 
ence between  the  two,  in  regard  to  the  prohibition  against 
revoking  without  authoritv  of  a court. 

Judgment  for  plaintiff  on  demurrer. 
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Ruttan  v.  Levisconte. 

Sale  of  Lands — Mortgage  for  purchase  moneg — Effect  of  judgments  and-  exe- 
cutions against  the  purchaser — Lands  acquired  after  fi.  fa.  issued. 

Where  lands  are  conveyed  to  a purchaser,  against  whom  judgments  are 
then  registered,  and  executions  against  lands  in  the  sheriff’s  hands,  and 
a mortgage  is  taken  back  on  the  same  day  for  a balance  of  purchase  money, 
the  judgments  and  executions  attach  before  the  mortgage. 

Per  Burns,  J. — Lands  acquired  while  the  writ  is  in  the  sheriff’s  hands  may 
be  sold  under  it,  if  properly  advertised,  though  they  have  not  been  twelve 
months  owned  by  the  debtor. 

This  was  an  action  of  ejectment,  in  whiffi  a verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on 
the  following  facts  : — 

The  plaintiff  sold  to  the  late  Benjamin  Dougall  all  the 
undivided  fourth  part,  and  the  undivided  fifth  part  of  ano- 
ther fourth  part,  of  all  and  singular  the  tract  of  land  now  in 
the  town  of  Belleville,  composed  of  lot  No.  6 in  the  first 
concession  of  the  township  of  Thurlow,  and  the  broken  front 
thereof,  for  £1,000,  payable  as  follows : that  is  to  say,  £250 
down,  and  the  remaining  £750  in  five  annual  instalments  of 
£150  each,  with  interest,  to  be  secured  on  the  premises  by 
mortgage. 

The  deed  from  plaintiff  to  Dougall  was  executed  at 
Kingston,  and  Mrs.  Dougall  was  to  sign  the  mortgage. 
Mr.  Dougall  brought  the  mortgage  from  Kingston  to  Belle- 
ville, and  executed  it  with  her  at  Belleville.  The  deed  is 
dated  the  25th  day  of  June,  1853,  and  is  registered  the  5th 
day  of  July,  in  the  year  1853,  at  half-past  two,  P.  M. 

The  mortgage  is  dated  the  25th  day  of  June,  in  the  year 

1853,  and  is  registered  the  5th  day  of  July,  1853,  at  half- 
past  one,  p.  M. 

The  defendant  claims  title  to  the  premises  under  a deed 
poll  from  the  sheriff  of  Hastings,  dated  the  18th  of  May, 

1854,  and  registered  on  the  26th  of  May,  1854,  under  writs 
against  the  lands  of  Benjamin  Dougall.  Under  a deed 
of  quit  claim,  executed  by  Benjamin  Dougall  and  his 
wife  to  the  defendant,  dated  the  21st  of  August,  1856. 
and  registered  on  the  19th  of  March,  1857.  Under  a 
deed  of  bargain  and  sale,  dated  the  22nd  of  August,  1856, 
and  registered  on  the  18th  of  November,  1856,  from  the 
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defendant  to  Albert  Lewis  Smith,  of  all  his  interest  in  the 
premises.  Under  a deed  of  bargain  and  sale,  dated  the 
15th  of  September,  1856,  and  registered  on  the  18th  of 
November,  1856,  from  Albert  Lewis  Smith  to  Charles 
George  Levisconte,  by  which  Smith  conveys  to  the  defend- 
ant 63  village  lots,  giving  the  numbers  as  shewn  in  a plan 
registered  on  the  9th  day  of  September,  1856,  and  being 
part  of  lot  No.  6 and  the  broken  front  aforesaid.  Under 
an  indenture  of  mortgage  from  the  defendant  to  Smith  of 
the  lots  last  mentioned,  with  the  proviso  “ That  every  thing, 
in  it  contained  shall  be  absolutely  void,  if  the  defendant  did 
within  two  years  from  the  date  thereof,  pay  off,  discharge, 
and  have  discharged  from  the  books  of  the  registry  office  of 
the  county  of  Hastings,  all  judgments  forming  any  lien  or 
charge  on  lot  No.  6,  in  the  first  concession  of  the  township 
of  Thurlow,  which  are  or  appear  in  the  said  registry  office 
against  the  defendant,  Benjamin  Dcugall,  or  Peter  Ruttan, 
and  shall  within  the  said  time  pay  off  and  have  discharged 
in  the  said  office  a mortgage  by  Benjamin  Dougall  to  the 
plaintiff  (on  which  this  action  is  brought.) 

The  judgments  and  writs  against  Dougall,  as  appears  by 
the  books  in  the  sheriff’s  and  registrar’s  offices,  and  under 
which  the  sale  took  place,  are  as  follows : — 

In  an  action  between  Henry  Eccles  and  Benjamin  Dou- 
gall, under  a fieri  facias  against  Dougall’s  lands,  delivered  to 
the  sheriff  of  the  county  of  Hastings  on  the  5th  day  of  Au- 
gust, 1852  ; and  also  in  an  action  between  the  Marmora 
Foundry  Company  and  the  same  defendant,  by  virtue  of  a 
writ  of  alias  fieri  facias  against  the  lands  also  delivered  to 
the  said  sheriff  on  the  16th  of  September,  1853  ; also  in 
an  action  between  the  Law  Society  of  Upper  Canada  and 
the  same  defendant,  by  virtue  of  a writ  of  fieri  facias  de 
terns  against  the  said  defendant  Dougall,  delivered  to  the 
sheriff'  aforesaid,  on  the  9th  day  of  September,  1852,  were 
seized  and  sold  at  public  sheriff’s  sale  the  interest  the,  said 
defendant  had  in  part  of  lot  No.  6 in  the  first  concession  of 
the  township  of  Thurlow,  after  being  duly  advertised  by 
the  said  sheriff,  to  Charles  George  Levisconte,  the  defendant 
in  this  suit,  at  the  price  of  £450,  as  the  highest  bidder  for 
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the  said  lands,  and  a sheriff’s  deed  of  the  said  defendant 
Dougall’ s interest  in  the  said  land  was  duly  executed  and 
delivered  to  the  said  Charles  George  Levisconte. 

In  each  of  the  said  three  suits  against  the  said  Dougall 
was  registered  a certificate  of  judgment  in  the  office  of  the 
county  of  Hastings.  In  the  suit  “ Eccles  v.  Dougall,  it  was 
registered  on  the  10th  of  October,  1853  ; in  the  suit,  The 
Marmora  Foundry  Company  v.  Dougall,  on  the  15th  of 
March,  1851 ; in  the  suit,  The  Law  Society  of  Upper 
Canada  v.  Dougall,”  on  the  20th  of  August,  in  the  year 
1852. 

M.  R.  Vankoughnet,  for  defendant,  cited  Potts  v.  Meyers, 
14  U.  C.  R.  499. 

Smith,  Q.  C.,  contra. 

Robinson,  C.  J. — It  appears  that  the  real  estate  in  ques- 
tion was  sold  to  Levisconte  by  the  sheriff  under  executions 
which  issued  upon  judgments  that  had  been  entered  and 
registered  before  the  late  Benjamin  Dougall  received  a 
conveyance  of  the  estate  from  the  plaintiff,  and  were  still 
in  force  when  that  conveyance  was  executed. 

The  only  question  therefore  is  whether,  as  Dougall,  on  the 
same  day  that  he  took  the  title, — though,  as  we  must  infer 
from  the  statement,  some  hours  afterwards, — gave  back  a 
mortgage  to  the  plaintiff,  the  grantor,  on  the  same  estate,  to 
secure  £750,  the  unpaid  portion  of  the  purchase  money, 
(£250  having  been  paid  down),  he  should  be  held  to  have 
been  so  seized  of  the  estate  as  that  the  judgments  then  in 
force  attached  upon  it. 

I think  the  law  would  not  in  this  case  regard  the  fraction 
of  the  day  that  intervened  between  the  execution  of  the  deed 
to  Dougall  and  his  giving  back  the  mortgage,  and  that  the 
effect  would  be  the  same  as  if  all  had  been  done  at  one  sitting. 

Even  so,  however,  the  judgment  of  this  court,  in  Potts  v. 
Meyers  (14  L.  C.  R.  499),  in  which  I had  the  misfortune  to 
differ  from  my  brothers,  must  govern  us,  as  I understand 
my  brothers  to  adhere  to  that  decision  ; and  the  judgment 
of  the  court  is  therefore  that  a verdict  be  entered  for  the 
defendant. 

63  & 64 
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Burns,  J. — It  does  not  appear  to  me  that  the  registration 
of  the  three  judgments  mentioned  in  the  case  affect  the 
plaintiff’s  title  as  mortgagee  in  any  way.  One  of  them  ap- 
pears to  have  been  registered  some  time  after  the  plaintiff 
registered  his  mortgage,  namely,  on  the  10  th  day  of  Octo- 
ber, 1853,  and  the  other  two  as  follows,  one  on  the  15th  of 
March,  1851,  and  the  other  on  the  20th  day  of  August, 
1852,  but  the  registration  of  itself  confers  no  title. 

The  plaintiff’s  mortgage  is  dated  the  25th  of  June,  1853, 
and  registered  on  the  5th  of  July,  1853,  and  one  of  the 
writs  of  ji.  fa.  against  lands  was  placed  in  the  sheriff’s 
hands  on  the  1 6th  day  of  September,  1853,  and  of  course 
the  writ  cannot  touch  the  plaintiff’s  title  as  mortgagee  in 
any  way,  and  any  sale  the  sheriff  made  to  satisfy  that  writ 
must  be  void.  The  other  two  writs  being  placed  in  the  she- 
riff’s hands,  as  follows,  viz.,  the  first  on  the  5th  of  August, 
1852,  and  the  other  on  the  9th  of  September,  1852,  the 
question  is  whether  the  lands  acquired  byr  the  judgment 
debtor  by  the  conveyance  to  him  of  the  25tn  of  June,  1853, 
were  liable  to  seizure  and  sale  on  the  24th  of  May,  1854. 

Two  questions  present  themselves.  1.  Whether  land  pur- 
chased by  the  judgment  debtor  during  the  currency  of  a 
( writ  against  his  lands,  but  for  which  land,  instead  of  paying 
the  purchase  money  in  full,  he  pays  a part,  and  to  secure 
the  remainder  he  executes  a mortgage  upon  the  same  lands 
some  hours  after  he  has  received  the  conveyance  to  himself 
in  fee,  are  liable  to  the  writs  of  execution  in  the  hands  of 
the  sheriff  at  the  time  of  purchase.  2.  Whether  the  sheriff 
can  sell  lands  which  are  acquired  after  the  writ  placed  in 
his  hands,  within  twelve  months  from  the  time  when  the 
lands  would  be  liable  to  seizure. 

With  regard  to  the  first  question,  I must  say  I think  by 
the  plaintiff  executing  a conveyance  tranferring  the  legal 
title  to  the  judgment  debtor,  he  subjected  the  property  to 
the  legal  effect  of  the  executions  then  in  the  sheriff’s  hands, 
and  I do  not  think  he  acquired  back  the  legal  title  by  means 
of  the  mortgage  shortly  after  executed  to  him,  so  that  it 
would  exclude  the  writs  attaching  in  the  mean  time.  This, 
however,  is  merely  in  a legal  point  of  view,  and  there  really 
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is  very  little  use,  as  it  appears  to  me,  in  our  being  asked  to 
consider  a question  in  this  court  which  can  be  of  no  practical 
use  to  the  parties,  for  without  doubt  the  plaintiff  would  have 
a good  remedy  in  equity  to  charge  the  estate  by  way  of  lien 
for  the  remainder  of  the  unpaid  purchase  money,  to  the  ex- 
clusion of  the  judgment  creditors. 

The  second  question  is  one  of  importance  as  a matter  of 
practice  on  ji.  fas.  against  lands.  The  second  section  of  43 
Geo.  III.,  ch.  1,  enacts,  ‘that  the  writ  against  lands  and  tene- 
ments shall  not  be  made  returnable  in  less  than  twelve  months 
from  the  teste  thereof,  nor  shall  the  sheriff  expose  the  same 
to  sale  within  less  than  twelve  months  from  the  day  on 
which  the  writ  shall  have  been  delivered  to  him.”  Does  this 
mean  that  lands  liable  to  be  sold  upon  a writ  must  be  lands 
in  the  hands  of  an  execution  debtor  at  the  time  the  writ  is 
placed  in  the  hands  of  the  sheriff,  or  does  it  mean  that  lands 
acquired  subsequently  may  be  sold  immediately  after  the 
expiration  of  the  twelve  months,  provided  the  sheriff  has 
advertised  the  lands  the  required  time ; or  does  it  mean 
this— that  although  the  land  would  be  liable  to  seizure  dur- 
ing the  currency  of  the  writ,  yet  the  sheriff  must  hold  the 
writ  over  it  for  twelve  months  before  he  could  sell  ? The 
first  writ  of  ji.  fa.  would  expire  on  the  5th  of  August,  1853, 
and  the  other  on  the  9th  of  September,  1853.  The  twelve 
months  from  the  time  the  debtor  acquired  the  land  would 
expire  on  the  25th  of  June,  1854.  The  sale  was  made  on 
the  24th  of  May,  1854.  The  best  construction  I can  put 
upon  the  act  is,  that  the  writ  being  returnable  at  the  distance 
of  more  than  twelve  months  from  the  teste  thereof,  and  the 
sale  not  being  less  than  twelve  months  from  the  time  of  the 
delivery  to  the  sheriff,  provided  the  necessary  advertisements 
be  given  as  directed  by  2 Geo.  IV.,  ch.  1,  sec.  20,  is  correct, 
and  the  land  liable.  No  question  is  made  with  respect  to 
any  irregularity  in  respect  of  notices,  but  what  appears  is, 
that  the  lands  in  question  first  became  liable  to  the  execu- 
tion the  25th  of  June,  1853,  and  were  sold  oil  the  24th  of 
May,  1854 ; and  the  point  is  whether,  though  the  writ  be 
right  as  to  its  return,  and  the  time  which  it  should  lie  in  the 
sheriff’s  office  had  expired,  was  such  sale,  being  within  twelve 
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months  from  acquiring  the  title,  a proper  sale  of  the  lands. 
The  owner  does  not  complain,  but  a person  who  claims  the 
lands  does  complain.  Many  years  ago  this  court  held  that 
it  was  not  necessary  that  an  alias  writ  of  Ji . fa.  against  lands 
should  be  made  returnable  at  a period  of  more  than  twelve 
months  from  its  being  issued,  or  that  it  should  be  in  the 
sheriff’s  office  more  than  twelve  months.  Nickall  v.  Craw- 
ford (Tay.  Rep.  376.)  The  effect  of  that  decision  necessa- 
rily is,  that  it  was  not  necessary  that  the  title  which  the 
sheriff  was  to  expose  for  sale  under  the  writ,  must  be  subject 
to  the  same  writ  of  execution  upon  which  the  sale  was  to 
be  effected  for  a period  of  twelve  months. 

The  judgment  should,  therefore,  be  in  favour  of  the  de- 
fendant. 

McLean,  J.,  concurred. 

Judgment  for  defendant. 


The  Municipality  of  the  Township  of  London  v.  The 
Great  Western  Railway  Company. 

Great  Western  Railway — Action  against  for  taxes — Pleading — Want  of  Notice. 

16  Vic.,  ch.  182,  secs.  8 , 21. 

The  declaration  stated  that  a tax,  amounting  to  £128,  was  duly  assessed 
against  the  defendants  for  the  year  1856,  of  which  they  had  due  notice, 
yet  defendants,  although  said  sum  had  been  duly  demanded  of  them, 
refused  to  pay  the  same.  f 

Defendants,  as  to  £6  15s.  5d.,  pleaded  payment  into  court,  and  except  as 
to  that  sum,  that  the  assessors  for  the  year  did  not  deliver,  or  transmit 
by  post  to  any  station  or  office  of  defendants,  a notice  of  the  total  amount 
at  which  they  had  assessed*  defendant’s  real  property  in  the  municipality, 
distinguishing  the  value  of  the  land  occupied  by  the  road  and  the  value 
of  all  defendant’s  other  real  property. 

Held,  a good  defence. 

The  declaration  alleged  that  a tax,  amounting  to  £128 
12s.  lid.,  was  duly  assessed  against  the  defendants  in  and 
for  the  township  of  London,  for  the  year  1856,  of  which  the 
defendant  had  due  notice,  yet  the  defendants,  although  the 
said  sum  of  £128  12s.  lid.  had  been  duly  demanded  of  them, 
had  refused  or  neglected  to  pay  the  same,  whereby  an  action 
has  accrued  to  the  plaintiffs  to  recover  the  said  sum  so  as- 
sessed against  the  defendants  as  aforesaid,  with  interest 
thereon,  as  a debt  due  to  the  said  township  of  London, 
which  the  municipal  council  of  the  said  township  of  London, 
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being  the  plaintiffs  in  this  cause,  were  entitled  to  recover, 
with  interest;  and  the  plaintiffs  claimed  the  said  sum  of 
£128  12s.  lid.,  with  interest  thereon,  amounting  to  £8, 
making  the  aggregate  sum  of  £136  12s.  lid.,  which  the 
plaintiffs  claimed. 

Pleas. — 1.  Except  as  to  the  sum  of  £6  15s.  5d.,  parcel, 
&c.,  that  the  defendants  never  were  indebted  as  alleged. 

2.  Except  as  to  the  sum  of  £6  15s.  5d.,  parcel,  &c., 
that  the  assessor  or  assessors  for  the  said  municipality  of 
the  plaintiffs,  for  the  year  1856,  did  not  deliver,  or  transmit 
by  post  to  any  station  or  office  of  the  defendants,  a notice  of 
the  total  amount  at  which  they  had  assessed  the  real  pro- 
perty of  the  defendants  in  the  said  municipality,  distinguish- 
ing the  value  of  the  land  occupied  by  the  road,  and  the  value 
of  all  other  property  of  the  Company. 

3.  As  to  the  sum  of  £6  15s.  5d.,  payment  into  court. 

The  plaintiffs  demurred  to  the  second  plea,  assigning  as 
grounds,  that  it  is  not  stated  that  the  defendants  duly  trans- 
mitted, for  the  year  1856,  a statement  to  the  clerk  of  the 
plaintiffs,  describing  the  value  of  all  the  real  property  of  the 
plaintiffs,  other  than  the  roadway,  and  also  the  actual  value 
of  the  land  occupied  by  the  road  in  the  said  municipality  of 
the  township  of  London,  according  to  the  average  value  of 
land  in  the  locality;  and  also  that  the  defendants  do  not 
deny  that  they,  the  defendants,  were  notified  by  the  assessor 
or  assessors  of  the  assessment  in  the  declaration  m entioned 
they  only  deny  having  been  notified  by  the  said  assessor  or 
assessors  in  a particular  manner,  and  accordingly  the  defen- 
dants should  have  applied  for  revision  of  their  assessment 
and  are  not  entitled  now  to  set  up  the  defence  in  the  said 
plea  set  forth.  And  also  because  the  said  defendants,  by 
the  payment  of  the  sum  of  £6  15s.  5d.  into  court,  admit 
their  liability  to  pay  the  plaintiffs  some  amount,  and  such 
being  the  case,  that  amount,  it  is  submitted,  can  only  be  de- 
termined by  the  assessors  roll  of  the  said  municipality  for 
the  year  1856,  as  finally  passed.  And  that  the  said  plea, 
if  it  is  a good  plea  at  all,  is  a plea  in  bar  of  the  plaintiffs’ 
action,  whereas  the  defendants,  by  payment  into  court  as 
aforesaid,  admit  a prima  facie  cause  of  action  on  behalf  of 
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the  plaintiffs,  and  seek  to  reduce  the  amount  of  their  claim 
only.  And  also  that  the  plaintiffs  in  their  declaration  aver 
due  notice  to  the  defendants  of  the  said  assessment  for  the 
year  1856,  which  the  defendants  do  not  deny  in  the  said 
plea,  their  said  plea  being  a plea  neither  in  bar  nor  in  con- 
fession and  avoidance. 

Elliott  for  the  demurrer.  Irving  contra. 

The  clauses  of  the  statute  cited  are  referred  to  in  the 
judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  order  to  entitle  a municipality  to  sue  for  a tax  imposed 
in  the  ordinary  manner  upon  resident  ratepayers  (and  by 
the  8th  clause  of  the  Assessment  Law,  16  Vic.,  ch.  182 
Railway  Companies  are  always  to  be  assessed  for  their  real 
estate  as  if  they  were  resident)  they  must,  we  think,  be  able 
to  shew  that  they  have  done  what  would  be  necessary  to 
entitle  them  to  distrain  by  warrant  for  the  same  tax,  if  the 
party  had  goods  that  might  be  seized,  except  perhaps  that 
there  would  be  no  occasion  for  making  the  previous  demand 
mentioned  in  the  42nd  clause. 

And  neither  by  distress,  nor  by  the  action  under  the  45th 
clause,  can  a ratepayer,  we  think,  be  compelled  to  pay  a 
tax  of  which  such  notice  has  not  been  given  to  him  as  the 
law  has  provided,  in  order  to  give  him  the  opportunity  to 
appeal  under  the  26th  and  subsequent  clauses.  We  do  not 
mean  to  say  that  the  plaintiffs  in  such  an  action  are  bound 
to  set  forth  in  their  declaration  that  they  have  given  such 
notice  as  the  law  requires  before  the  assessment  roll  was 
finally  completed — that  may  perhaps  be  assumed  till  the 
contrary  is  shewn— but  it  must  be  open  to  the  defendant  to 
deny  that  such  notice  was  given,  and  to  put  the  plaintiffs  to 
the  proof  of  it. 

The  plaintiffs  have  averred  in  their  declaration  that  a tax 
of  £128  12s.  lid.  was  duly  assessed  against  the  defendants 
for  the  year  1856,  of  which  the  defendants  had  notice. 
That  does  not  necessarily  mean  more  than  that  some  time 
before  the  action  was  brought,  and  for  all  that  appears  after 
the  assessment  roll  had  been  completed,  and  the  time  for 


MUNICIPALITY  OF  LONDON  V.  GREAT  WESTERN  R.  W.  CO.  503 


appeal  had  passed,  the  defendants  had  due  notice  that  such 
a tax  was  assessed  against  them.  But  whatever  it  may  have 
meant,  the  defendants  have  in  their  plea  denied  that  the 
assessors  for  1856  did  that  which  the  twenty-first  clause  of 
f he  act  makes  it  their  duty  to  do  in  case  of  all  railway  com- 
panies, i.  e.,  “ deliver  at,  or  transmit  by  post  to  any  station 
or  office  of  the  company,  a notice  of  the  total  amount  at 
which  they  have  assessed  the  real  property  of  the  company 
in  their  municipality  or  ward,  distinguishing  the  value  of  the 
1 and  occupied  by  the  road,  and  the  value  of  all  other  real 
property  of  the  Company.” 

If  the  plaintiffs  have  not  done  so,  they  are  not  in  a posL 
tion  to  sue  for  the  tax.  And  the  21st  clause  makes  it  clear, 
by  its  reference  to  the  23rd  clause,  that  the  notice  which  is 
to  be  thus  given  must  be  given  before  the  completion  of  the 
roll.  It  would  otherwise  be  of  little  use  to  the  party. 

Unless  the  due  notice  mentioned  in  the  declaration  must 
be  taken  to  mean  such  a notice,  it  would  be  an  averment  of 
no  consequence.  If  it  does  mean  that,  then  the  defendants 
of  course  are  at  liberty  to  traverse  it,  as  they  have  done  in 
their  plea. 

The  plaintiffs  object  that  the  defendants  should  have 
shewn  in  their  plea  that  they  did  what  the  same  21st  clause 
makes  it  incumbent  on  them  to  do — namely,  that  they  had 
some  time  in  the  year  transmitted  to  the  clerk  of  the  muni- 
cipality such  a statement  of  their  real  property  in  the  muni- 
cipality, and  its  value , as  that  clause  of  the  act  requires. 

We  suppose  that  information  is  called  for  in  order  to 
facilitate  the  business  of  the  assessors,  though  it  can  hardly 
be  meant  to  be  binding  upon  them  either  as  to  quantity  or 
value  ; and  no  doubt  it  ought  to  have  been  sent,  and  perhaps 
may  have  been ; but  admitting  that  we  should  infer  that  it 
was  not  sent,  since  the  defendants  have  not  stated  it,  still 
that  could  not  authorise  the  assessors  or  the  municipality  to 
impose  any  amount  they  chose,  and  enforce  it  without  hav- 
ing given  notice  of  the  amount  required  by  law  in  time  to 
allow  of  an  appeal. 

We  do  not  think,  therefore,  that  the  plea  is  bad  for  not 
containing  the  averment  suggested. 
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The  plaintiffs  have  further  objected  to  the  plea,  that  by 
submitting  to  a sum  of  £6  15s.  5d.  as  due  for  the  year  1856, 
the  defendants  have  admitted  a rate  legally  made,  and  so 
cannot  set  up  a want  of  notice  ; but  upon  consideration  it  is 
plain  there  is  no  force  in  that  objection,  because  if  the  Com- 
pany have  received  a notice  of  £6  15s.  5d.  as  being  the  rate, 
and  afterwards  found  that  £128  was  demanded  of  them, 
they  could  only  plead,  as  they  have  done,  that  the  plaintiffs 
had  not  transmitted  to  them  a notice  of  the  total  amount  at 
which  they  had  assessed  their  property. 

In  our  opinion  the  plea  is  sufficient,  but  the  plaintiffs  may 
apply  for  leave  to  take  issue  upon  it,  or  reply  to  it  specially. 

Judgment  for  defendants  on  demurrer. 


Morley,  Administratrix  of  Morley,  v.  The  Great 
Western  Railway  Company. 

IS  ew  trial  granted  for  excessive  damages,  in  an  action  brought  by  an  ad- 
ministratrix, under  10  & 11  Vic.,  ch.  6,  to  recover  damages  for  the  death 
of  the  intestate,  caused  by  a railway  accident. 

This  was  an  action  under  the  statute  10  & 11  Vic.,  ch.  6, 
by  the  plaintiff,  as  administratrix  of  John  Morley,  on  behalf 
of  his  widow  and  five  children,  which  children  were  of  differ- 
ent ages,  from  one  month  to  twelve  years,  brought  to  recover 
compensation  for  the  loss  of  his  life  by  the  railway  accident 
on  the  Desjardins  Canal  bridge,  in  March,  1857. 

The  defendants  allowed  judgment  to  go  by  default,  and 
damages  were  assessed  at  Merrittsville,  before  McLean , J., 
at  £5,000,  to  be  distributed  £500  to  his  widow,  and  the  rest 
in  equal  sums  among  his  infant  children. 

It  appeared  that  the  deceased  was  a blacksmith  by  trade, 
and  had  invented  an  improved  plough,  for  which  he  obtained 
a patent,  and  since  his  death  his  widow  had  obtained  a patent 
for  another  improvement  in  ploughs  made  by  him. 

He  was  about  thirty -five  years  of  age,  a healthy  man, 
likely  to  live  many  years,  careful  and  industrious.  It  was 
sworn  that  he  had  for  the  last  year  or  two  sold  about  four 
or  five  hundred  ploughs,  on  each  of  which  he  made  a profit 
of  about  six  dollars,  whether  above  all  expenses  of  disposing 
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of  them  was  not  explained.  He  had  realised  a small  pro- 
perty, and  was,  in  the  opinion  of  several  witnesses,  likely  to 
have  accumulated  wealth,  from  his  attention  to  business,  his 
ability  to  invent,  and  his  good  character. 

Cameron , Q.  C.,  obtained  a rule  nisi  for  a new  trial,  on 
the  ground  that  the  damages  were  excessive. 

Freeman , Q.  C.,  shewed  cause,  and  cited  Smith  v.  Wood- 
fine,  1 C.  B.  (N.  S.)  660  ; Theobald  v.  The  Railway  Pas- 
sengers’ Assurance  Company,  18  Jur.  583. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  patents  which  the  deceased  had  obtained  for  an  im- 
proved plough  would  of  course  continue  to  benefit  his 
family,  by  such  use  as  his  representatives  might  make  of 
them. 

The  learned  judge  who  tried  this  cause  is  of  opinion  that 
the  verdict  is  outrageously  excessive  in  point  of  amount,  and 
should  not  be  allowed  to  stand.  We  confess,  though  we  are 
reluctant  to  interfere  in  such  cases,  where,  so  far  as  we  can 
see,  neither  the  court  nor  jury  have  any  standard  very 
precise  or  satisfactory,  by  which  they  can  measure  the 
damages,  yet  we  think  we  should  ill  discharge  our  duty  if 
we  did  not  provide  for  this  case  undergoing  the  considera- 
tion of  another  jury. 

We  shall  say  nothing  more  upon  it  at  present,  as  the  case 
will  have  to  be  again  tried. 

We  observe  that  in  a very  late  case  in  England,  of  Frank- 
lin v.  South  Eastern  Railway  Company  (31  L.  T.  Rep.  154) 
the  Court  of  Exchequer,  where  they  admitted  that  the 
plaintiff  had  a claim  to  compensation  under  the  act,  granted 
a new  trial,  because  they  thonght  the  damages  excessive, 
under  the  circumstances,  though  the  verdict  was  for  £75 
only.  We  refer  also  to  Dalton  v.  South  Eastern  Railway 
Company,  in  the  Common  Pleas  (31  L.  T.  Rep.  152),  in 
which  the  court  also  struck  out  damages  which  were  ex- 
cessive, and  approved  of  the  decision  of  the  court  in  Frank- 
lin v.  The  same  defendants. 

Rule  absolute,  on  payment  of  costs. 
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Hugo  v.  The  Great  Western  Railway  Company. 

Covenant  to  maintain  crossings — Actions  thereon — Lease  of  the  land  by  plain- 
tiff— Pleadings. 

To  an  action  on  a special  agreement  for  not  maintaining  proper  crossings  for 
the  plaintiff,  whose  lands  had  been  separated  by  the  railway,  and  for  not 
keeping  up  the  cattle  guards  and  fences  connected  with  such  crossings, 
defendants  pleaded  that  the  agreement  was  executed  by  them  for  the 
benefit  of  the  plaintiff,  his  executors,  administrators,  and  assigns,  for  the 
time  being  the  occupants  of  said  land,  and  that  during  the  whole  con- 
tinuance of  the  grievances  complained  of,  one  J.  T.  and  others,  were 
possessed  to  their  own  use,  and  to  the  exclusion  of  the  plaintiff,  of  said 
land  on  each  side  of  the  railway,  for  divers  terms  of  years,  under  leases 
executed  by  the  plaintiff  before  the  commencement  of  said  grievances. 
Held,  no  defence. 

The  first  count  of  the  declaration  charged,  in  substance,  that 
by  certain  articles  of  agreement  made  between  the  defendants 
and  the  plaintiff — after  reciting  that  the  defendants,  in  the 
construction  of  their  road,  had  taken  a portion  of  the  lands 
of  the  plaintiff,  being,  &c.,  and  that  the  said  road  so  crossed 
the  lots  as  to  separate  the  land,  leaving  portions  thereof  on 
each  side  of  the  same,  and  that  the  Company  would,  among 
other  things,  build  and  put  up  a good  and  sufficient  bridge, 
crossing,  or  passage-way  under  the  said  railroad,  and  make 
proper  and  sufficient  fences  on  each  side  of  the  line  of  the 
route  of  their  railroad,  and  keep  up  the  said  fences — the  said 
defendants  did  covenant  and  agree  to  and  with  the  plaintiff, 
that  they  would  build  a good  and  sufficient  bridge,  crossing, 
or  passage-way  under  the  said  railroad,  at  or  near  the  pre- 
sent farm  road,  and  that  they  would  put  up  good  and  suffi- 
cient fences,  and  would  maintain  the  same  during  the  con- 
tinuance of  the  said  corporation,  the  said  crossing  or  passage- 
way to  be  so  constructed  and  formed  as  would  afford  the 
said  plaintiff  all  reasonable  convenience  and  accommodation 
for  teams  and  waggons,  loaded  and  unloaded,  to  pass  and 
repass  the  same ; yet  that,  although  defendants  afterwards 
constructed  their  road  across  said  lots  and  built  the  crossing, 
they  did  not  maintain  the  same  so  as  to  be  of  reasonable 
convenience  for  teams,  &c.,  to  pass  and  repass  the  same  ; and 
although  the  defendants  put  up  fences  along  each  side  of  the 
line  of  their  said  railroad,  yet  they  did  not  build  good  and 
sufficient  fences,  nor  maintain  the  same,  according  to  their 
said  covenant. 

The  second  count  alleges,  that  by  virtue  of  certain  other 
articles  of  agreement  between  the  defendants  and  plaintiff* 
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the  defendants  did  covenant  to  maintain  in  good  and  suffi- 
cient manner  two  surface  crossings  and  their  approaches, 
then  lately  made  over  their  said  railway,  for  the  use  of  the 
said  plaintiff’s  said  farm,  and  also  that  they  would  keep  up 
and  maintain  in  a good  and  sufficient  manner  the  cattle- 
guards,  gates  and  fences  connected  with  the  said  crossings, 
yet  that  they  had  not  kept  and  maintained  in  a good  and 
sufficient  manner  the  said  surface  crossings  and  their  ap- 
proaches, nor  the  cattle-guards,  gates,  and  fences  connected 
with  the  said  crossings,  according  to  their  said  covenant. 

Defendants  pleaded  that  the  said  respective  articles  of 
agreement,  in  the  said  first  and  second  counts  respectively 
mentioned,  were,  and  purported  to  be  executed  by  the  de- 
fendants for  the  benefit  of  the  plaintiff,  his  executors,  admin- 
istrators and  assigns,  for  the  time  being  the  occupants  of  the 
said  lots  of  land  in  the  said  articles  of  agreement  respect- 
ively mentioned,  and  that,  during  the  whole  continuance  of 
the  said  grievances  in  the  said  first  and  second  counts  of  the 
plaintiff’s  declaration  respectively  mentioned,  one  John 
Taylor,  and  other  persons,  respectively,  were  respectively 
possessed  to  the  use  of  themselves,  the  said  John  Taylor  and 
such  other  persons,  and  of  their  respective  executors,  admin- 
istrators and  assigns,  and  to  the  exclusion  of  the  plaintiff, 
of  the  whole  of  those  parts  of  the  said  lots  of  land  in  the 
plaintiff’s  declaration  mentioned  which  lie  on  each  side  of 
the  defendants’  railroad,  for  divers  terms  of  years,  by  virtue 
of  divers  deeds  of  demise  by  the  said  plaintiff  before  the 
commencement  of  the  said  grievances  duly  made  and  executed. 

The  plaintiff  demurred  to  this  plea,  as  being  no  answer  to 
his  right  to  recover. 

H.  A.  Harrison  for  the  demurrer. 

Gwyrme , Q.  C.,  contra,  cited  Spencer’s  case,  1 Sm.  Lea. 
cas.  22. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  plea  in  our  opinion  is  no  defence  to  the  action. 
Though  this  may  be  a covenant  running  with  the  land,  being 
for  the  erection  and  maintenance  of  fences  and  a bridge,  which 
would  benefit  the  occupant  of  the  estate,  yet  it  would  only 
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run  in  favour  of  the  assignee  of  the  same  estate  or  interest 
which  was  in  the  covenantee  ; in  other  words,  the  assignee 
of  the  fee.  (Addison  on  Contracts,  972.) 

Taylor,  according  to  the  plea,  was  only  assignee  of  a term 
of  years,  and  even  that,  for  all  that  appears,  may  have  ex- 
pired before  this  action  was  brought. 

Judgment  for  plaintiff  on  demurrer. 


Harvey  v.  Wallace. 

Pleading — False  representation — Scienter . 

The  plaintiff  declared  that  defendant — by  falsely  pretending  aud  represent- 
ing to  the  plaintiff,  that  if  the  plaintiff  would  go  with  his  vessel  to  Willie’s 
bay,  for  the  purpose  of  carrying  a load  of  defendant’s  wood  thence  to 
Oobourg,  he  would  be  able,  by  reason  of  the  depth  of  water  in  said  bay,  to 
approach  within  a convenient  distance  from  the  shore,  and  load  the  wood 
on  his  vessel  with  scows — induced  the  plaintiff  to  go  with  his  vessel  to 
the  said  bay  for  that  purpose,  and  to  incur  great  expense,  &c.,  whereas 
the  depth  of  water  was  not  sufficient,  &c. 

Held,  on  motion  in  arrest  of  judgment,  1.  That  the  declaration  was  sufficient, 
without  averring  that  defendant  knew  of  the  want  of  water.  2 That  it 
sufficiently  appeared  that  defendant  induced  the  plaintiff  to  go  for  the 
wood  by  his  false  representation,  though  no  contract  to  carry  was  stated. 

This  was  a Division  Court  suit  removed  into  this  court  by 
certiorari . 

The  plaintiff  declared,  for  that  the  defendant — in  conside- 
ration that  the  plaintiff  would  go  with  his  vessel  to  Willie’s 
Bay,  and  would  carry  on  the  said  vessel,  for  reward,  from 
Willie’s  Bay  to  Cobourg,  a cargo  of  wood  of  defendant’s, 
lying  on  the  shore  of  said  bay — undertook  and  promised  that 
there  would  be,  when  the  plaintiff’s  vessel  should  arrive  at 
the  said  bay,  a sufficient  depth  of  water  in  the  said  bay  to 
enable  the  plaintiff  to  take  his  said  vessel  within  a convenient 
distance  of  that  part  of  the  shore  where  the  said  wood  was 
lying,  and  also  to  enable  the  plaintiff  to  load  the  said  wood 
on  scows  at  the  shore,  and  take  the  scows  so  laden  to  the 
said  vessel : that  the  plaintiff  went  with  his  vessel  to  Willie’s 
Bay,  for  the  purpose  of  carrying  the  said  wood  therefrom  to 
Cobourg,  and  was  ready  and  willing  so  to  do,  but  that  there 
was  not  a sufficient  depth  of  water  in  the  said  bay  to  enable 
the  plaintiff  to  bring  his  said  vessel  within  a convenient 
distance  of  the  said  shore,  or  to  load  the  said  wood,  &c.,  (as 
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above)  by  reason  whereof  the  plaintiff  was  prevented  from 
receiving  the  wood,  and  was  put  to  great  loss  and  expense, 
&c.,  &c. 

In  a second  count,  the  plaintiff  complained  that  the  defen- 
dant— by  falsely  pretending  and  representing  to  the  plaintiff 
that  if  the  plaintiff  would  go  with  his  vessel  to  Willie’s  Bay 
for  the  purpose  of  carrying  the  wood  (as  in  the  other  count) 
the  plaintiff  would  be  able,  by  reason  of  the  depth  of  water 
in  the  said  bay,  to  approach  with  his  vessel  to  a convenient 
distance  from  the  shore,  where  the  wood  was  lying,  and 
would  be  able  to  approach  the  shore  with  scows,  and  load  the 
scows  with  the  said  wood,  and  take  the  same  to  his  vessel- — 
induced  the  plaintiff  to  go  with  his  vessel  to  Willies  Bay  for 
the  purpose,  &c.,  and  to  incur  great  expense  in  hiring  and 
paying  men  to  work  the  said  vessel,  &c.,  whereas  the  depth 
of  water  in  the  said  bay  was  not  sufficient  for  the  said  pur- 
pose. A common  count  was  added  for  work  and  labour. 

Pleas:  1.  Non-assumpsit,  to  the  first  count.  2.  To  the 
first  count,  that  there  was  a sufficient  depth  of  water  in  the 
bay  to  enable  the  plaintiff  to  take  his  vessel,  &c.  (following 
the  declaration).  3.  To  the  second  count,  not  guilty.  4. 
To  the  same  count,  that  the  plaintiff  could  have  approached 
with  scows,  and  loaded  them  with  wood,  &c.,  (following  the 
declaration).  5.  To  the  common  count,  not  indebted. 

The  plaintiff  took  issue  on  the  pleas. 

At  the  trial  a general  verdict  was  given  for  the  plaintiff 
for  £6. 

Cameron,  Q.  C.,  obtained  a rule  nisi  to  arrest  the  judg- 
ment. He  cited  Fowler  v.  Benjamin,  1G  U.  C.  R.  174. 

C.  S.  Patterson  shewed  cause,  and  cited  Evans  v.  Col- 
lins, 3 Q.  B.  78,  note ; Taylor  v.  "Ashton,  11  M.  & W.  401  ; 
Randell  v.  Trimen,  25  L.  J.  (C.  P.)307;  Clapham  v.  Shillito, 
1 Beav.  146. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  argument  the  defendant’s  counsel  objected  only 
to  the  sufficiency  of  the  second  count. 

As  to  the  want  of  a scienter : this  we  must  consider,  is 
not  the  case  of  an  alleged  false  representation  respecting  the 
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character  and  circumstances  of  a third  party,  or  on  any 
occasion  in  which  the  interests  of  the  person  making  the 
representation  were  not  concerned.  The  count  objected  to 
gives  us  sufficiently  to  understand  that  the  defendant  desired 
the  plaintiff  to  take  his  schooner  into  Willie’s  Bay,  and  bring 
from  thence  to  the  defendant  a quantity  of  wood,  stated  by 
the  defendant  to  be  lying  upon  the  shore  of  the  bay. 

It  would  naturally  suggest  itself  to  the  plaintiff*  that  it  was 
necessary  to  know  whether  his  vessel  could  be  brought  near 
enough  to  the  shore  to  admit  of  his  taking  in  the  wood  with 
reasonable  convenience, and  as  the  defendant  may  be  supposed 
to  know  on  what  part  of  the  shore  of  the  bay  his  wood  was 
lying,  the  plaintiff  would,  as  we  may  suppose,  enquire  of  the 
defendant  what  the  fact  was  in  that  respect.  If  he  did  so 
enquire,  it  then  became  the  dut}r  of  the  defendant  not  only  to 
make  no  statement  on  that  point  which  he  knew  to  be  false, 
but  it  was  his  duty  also  to  be  careful  that  he  did  not  mislead 
the  plaintiff,  by  taking  upon  himself  to  make  such  a state- 
ment as  he  did  not  know  to  be  true.  In  other  words,  he 
was  not  at  liberty,  in  the  position  in  which  he  stood,  to  make 
a statement  at  random,  and  thereby  induce  the  plaintiff  to 
go  up  with  his  vessel,  relying  on  the  knowledge  which  he 
would  naturally  suppose  the  defendant  must  have,  as  to  the 
nature  of  the  shore  and  the  facility  of  loading  the  wood  into 
a vessel  at  that  particular  point.  The  harm  to  the  plaintiff 
was  the  same  if  the  defendant  misled  him  by  pretending  to 
know  what  he  did  not  know,  as  if  he  had  misled  him  by 
falsely  stating  that  to  be  true  which  he  knew  to  be  false ; 
and  a material  point  is,  that  the  representation  was  made  in 
order  to  induce  the  plaintiff  to  undertake  a service  for  the 
defendant’s  benefit.  What  might  have  been  the  case  if  it 
had  appeared  upon  the  trial  that  the  defendant  had  done  his 
best  to  inform  himself,  and  honestly  stated  what  he  believed 
to  be  true,  we  need  not  now  inqure.  This  is  after  verdict} 
and  we  cannot  assume  that  the  defendant  had  such  an  excuse 
to  shew.  He  is  found  guilty  of  falsely  representing,  &c. 

It  is  sufficiently  averred,  we  think,  in  substance,  that  by 
such  false  representation  the  defendant  induced  the  plaintiff 
to  take  his  vessel  to  Willie’s  Bay,  to  bring  down  wood  for 
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the  defendant,  though  it  is  not  stated  in  terms  that  any 
special  contract  was  made  between  the  parties  for  the  carry- 
ing the  wood.  The  declaration  is  not  so  carefully  framed  as 
to  leave  no  ground  for  special  demurrer,  but  we  think  after 
verdict  we  can  sufficiently  gather  from  it  that  the  plaintiff 
was  induced  by  the  defendant  to  take  his  vessel  to  the  bay 
for  the  wood ; in  other  words,  took  it  there  at  his  request, 
on  his  service,  and  on  his  assurance ; and  not  finding  the 
depth  of  water  to  be  such  as  the  defendant  had  represented 
it  to  be,  he  was  thereby  disappointed,  and  put  to  consider- 
ble  loss  from  not  being  able  to  approach  the  shore,  and  load 
the  wood  conveniently. 

In  our  opinion  the  rule  should  be  discharged. 

Rule  discharged. 


Humphries  v.  Burton. 

Dower — Evidence  of  assignment. 

Held , that  upon  the  evidence  in  this  case,  stated  below,  the  jury  were  justified 
in  finding  that  the  tenant  had  assigned  dower  before  action  brought. 

Pleas,  1.  Tout  temps  prist.  2.  An  assignment  of  dower 
before  action.  A demand  of  dower  was  served  on  the  17th 
of  September,  1856,  and  this  action  was  brought  on  the  18th 
of  May,  1857. 

The  jury  found  for  the  tenant. 

C.  S.  Patterson  moved  for  a new  trial,  on  the  evidence. 

Wallbridge,  Q.  C,  shewed  cause. 

The  facts  of  the  case  are  fully  stated  in  the  judgment. 

Robinson,  C.  J. — The  costs  only  are  at  stake,  for  the  plea 
of  tout  temps  prist  admits  the  right  to  dower,  except,  indeed, 
that  the  issue  on  the  second  plea  being  found  for  the  tenant, 
it  is  established  by  the  record  that  the  widow  has  had  her 
dower  assigned  to  her,  and  it  would  be  inconsistent  that  she 
should  have  judgment  notwithstanding  for  her  dower,  as  if 
no  such  issue  had  been  found  in  her  favour. 

The  evidence  left  it  doubtful  whether  the  tenant,  when  lie 
offered  to  give  up  to  the  widow  one- third  part  of  the  house 
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and  lot,  had  not  annexed  a condition  that  she  must  occupy 
in  person.  That  of  course  could  not  be  treated  as  an  offer  to 
do  what  the  law  requires,  but  the  case  seems  to  have  gone 
fairly  to  the  jury,  and  they  found  that  what  had  been  done 
amounted  to  an  actual  assignment  of  dower.  We  do  not 
think  we  can  say  on  the  evidence  that  the  finding  was  wrong, 
for  it  was  proved  that  the  tenant,  to  the  satisfaction  of  the 
agent  who  on  the  demandant’s  behalf  demanded  dower,  set 
off  one-third  of  the  land,  and  a portion  of  the  house,  and  de- 
clared his  willingness  that  she  should  occupy  accordingly, 
and  gave  to  the  agent  the  key  of  her  part  of  the  house,  which 
was  given  to  the  defendant.  If  the  jury  had  been  convinced 
that  the  tenant  insisted  on  the  widow  occupying  in  person, 
that,  or  any  other  condition  being  annexed  to  the  assignment, 
would  have  made  it  a void  act.  It  did  not  require  any  more 
formal  assignment  by  deed  or  otherwise  than  seems  to  have 
taken  place  here.  If  the  demandant,  therefore,  desires  to 
enter  into  possession  of  the  portion  of  the  land  and  house 
which  it  was  sworn  was  allotted  to  her,  and  finds  her  right 
denied,  or  her  occupation  by  herself  or  her  tenant  obstructed, 
she  will  have  her  remedy  for  a new  assignment,  in  conse- 
quence of  such  eviction. 

The  premises  are  of  small  value,  and  the  husband  had 
alienated  the  land  before  he  died,  which  makes  the  case  a 
hard  one.  The  tenant  seems  to  have  shewn  a disposition  to 
do  without  an  action  whatever  could  be  legally  and  fairly 
demanded  of  him,  and  we  are  of  opinion  that  we  should  not 
interfere.  It  certainly  does  not  seem  to  be  a case  in  which 
the  demandant  had  any  reason  to  expect  her  costs.  We 
therefore  do  not  interfere,  but  discharge  the  rule. 

McLean,  J. — This  action  was  brought  to  recover  dower 
in  a village  lot  in  the  village  of  Percy,  which  had  been 
alienated  by  Israel  Humphries,  the  demandant’s  husband, 
before  any  buildings  were  erected  on  it. 

It  appeared  in  evidence  that  when  dower  was  demanded 
in  the  premises  the  tenant  expressed  his  readiness  to  assign 
dower,  and  that  he  and  the  demandant’s  agent  actually 
measured  certain  portions  of  the  house  and  ground  to  be 
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enjoyed  by  the  demandant  as  her  dower,  and  her  agent 
received  and  took  away  a key  of  a room  which  was  assigned 
as  a part  of  the  dower.  For  the  portion  thus  assigned  to  the 
demandant  the  tenant  offered  her  agent  to  pay  a rent  of  £3 
per  annum,  but  he  asked  £5.  Subsequently  he  informed 
the  tenant  that  the  demandant  would  take  the  rent  which  had 
been  offered ; but  the  tenant  then  declined  to  give  it,  and 
said  the  demandant  might  occupy  the  premises  herself,  and 
urged  that  she  would  have  to  put  up  partitions  to  separate 
her  portion  from  the  other  part  of  the  house,  and  that  she 
would  personally  have  to  occupy  the  premises.  There  was, 
however,  no  condition  attached  to  the  assignment  of  dower 
when  it  was  made,  whatever  may  have  been  the  expectation 
as  to  its  occupancy,  and  there  was  no  evidence  that  the 
tenant  at  any  time  refused  to  let  the  demandant  into  posses- 
sion, or  any  one  claiming  under  her ; but  if  he  had  done  so, 
that  would  be  an  interruption  in  the  enjoyment  of  the 
dower  which  could  not  interfere  with  his  plea  of  dower  assign- 
ed. For  such  an  interruption  the  demandant  would  have  a 
remedy  at  law,  but«she  cannot,  after  dower  has  been  actually 
assigned,  sue  for  what  she  has  received.  The  jury  have,  after 
hearing  the  evidence,  found  for  the  tenant. 

. The  right  of  demandant  to  dower  being  admitted  on  the 
pleadings,  she  can  enforce  her  right  at  any  time  hereafter, 
should  the  tenant  attempt  to  withdraw  from  the  arrangement 
heretofore  made  ; but  the  dower  being  demanded  in  a house 
erected  by  the  tenant  with  his  own  means,  and  the  case  being 
for  a hard  and  rigid  enforcement  of  a strict  legal  right,  and 
this  application  involving  only  a question  of  costs,  the  cir- 
cumstances are  not  such  as  to  require  any  interference  with 
the  verdict  of  the  jury,  merely  to  afford  another  opportunity 
for  the  demandant  to  recover  costs,  which  by  the  verdict  of 
the  jury  appear  to  have  been  unnecessarily  incurred. 

Burns,  J.,  concurred. 

Rule  discharged. 
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Frazer  v.  Wright. 

Covenant  to  teach  and  board — Liability  of  heir  thereon. 

The  plaintiff  declared  against  defendant,  as  heir  of  W.,  upon  an  indenture 
by  which  he  alleged  that  W.  in  her  life-time  covenanted  with  the  plain- 
tiff to  teach  and  find  board  and  lodging  for  her  during  a specified  period, 
and  that  in  the  event  of  her  death,  her  heirs,  executors,  and  administra- 
tors, should  perform  the  covenant. 

Held  bad,  for  1.  By  the  form  of  the  covenant  the  heir  was  not  bound  ; 
and  2.  Upon  such  a contract,  being  one  of  apprenticeship,  he  could  not 
be  made  liable. 

Declaration,  for  that  whereas  Rachel  Wright  in  her 
life-time,  whose  heir  the  defendant  is,  to  wit,  on  the  11th  of 
March,  1848,  by  her  certain  indenture  and  agreement  in 
writing,  sealed  with  her  seal,  and  now  shewn  to  the  court 
here,  covenanted  and  agreed  to  and  with  the  said  Elizabeth 
Frazer,  that  she  would  teach  and  instruct  her,  or  cause  her 
to  be  taught  and  instructed,  to  read  and  write,  and  that  she 
would  find  or  cause  to  be  found  for  her,  the  said  Elizabeth 
Frazer,  meat,  drink,  washing,  lodging  and  clothing,  and  all 
other  necessaries  fit  and  convenient  for  the  said  Elizabeth 
Frazer,  the  plaintiff,  from  the  said  11th  of  March,  1848, 
until  the  24th  of  May,  1860.  And  the  plaintiff  avers  that 
the  said  Rachel  Wright,  by  the  said  indenture  or  agreement 
covenanted,  that  in  the  event  of  her  death,  then  that  her 
heirs,  executors  and  administrators,  should  teach  and  in- 
struct the  plain  tiff,  or  cause  her  to  be  taught  and  instructed 
to  read  and  write,  and  find  or  cause  to  be  found  for  her, 
the  plaintiff,  meat,  drink,  washing,  lodging  and  clothing, 
and  all  other  neecssaries  fit  and  convenient  for  her,  the 
plaintiff’s  support  and  maintenance  for  and  during  the 
said  period.  And  the  plaintiff  avers  that  the  said  Rachel 
Wright,  on  the  2nd  of  February,  1850,  died  intestate,  and 
seized  of  lands  and  tenements  in  Upper  Canada,  which  the 
defendant  inherited  as  such  heir  at  law,  and  who  immediately 
after  the  death  of  the  said  Rachel  Wiight  acquired  the  said 
lands  end  tenements  as  his  own  property  by  inheritance  as 
aforesaid,  and  from  thence  and  is  still  possessed  and  owner  of 
the  same  ; and  the  plaintiff  avers  that  the  defendant  is  the 
heir  at  law  of  the  said  Rachel  Wright.  And  the  defendant, 
since  the  death  of  the  said  Rachel  Wright,  has  not  taught 
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and  instructed  the  plaintiff  to  read  and  write,  nor  found,  nor 
caused  to  be  found  for  her,  the  plaintiff,  meat,  drink, washing, 
lodging  and  clothing,  and  all  other  necessaries  fit  and  con- 
venient for  the  plaintiff,  according  to  the  said  indenture  and 
agreement,  nor  any  part  thereof:  and  the  defendant,  since 
the  death  of  the  said  Rachel  Wright,  has  hitherto  wholly 
refused,  and  still  doth  refuse  to  teach  and  instruct  the  said 
plaintiff  to  read  and  write,  or  to  cause  her  to  be  taught  and 
instructed,  or  to  find  or  cause  to  be  found  for  her,  the  plain- 
tiff, meat,  drink,  washing,  lodging  and  clothing,  and  all 
other  necessaries  fit  and  convenient  for  the  said  plaintiff,  ac- 
cording to  the  said  indenture  and  agreement,  and  wholly  re- 
fuses so  to  do. 

Demurrer — The  material  objections  taken  were,  that  the 
defendant  being  heir  at  law,  is  not  bound  as  such  on  any 
covenant  of  his  ancestor.  That  as  the  defendant  is  not  ex- 
pressly named  in  the  said  covenant  of  the  said  Rachel  Wright, 
upon  which  the  breach  in  the  declaration  is  assigned,  he  is 
not  liable  on  the  same. 

S.  Richard s,  for  the  demurrer,  cited  Co.  Lit.  209  a\  Wins, 
on  Exrs.  4th  Ed.  1467;  Com.  Dig.  “Pleader,”  E.  2;  Bac. 
Abr.  “Heir  and  Ancestor.” 

MclnUjre,  contra,  cited  Wilson  v.  Knubley,  7 East  130; 
Farley  v.  Briant,  5 N.  & M.  46  ; Sickles  v.  Asselstine,  10  U. 
C.  R.  203  ; Vankoughnet  v.  Ross,  7 U.  C.  R.  248  ; Bl.  Com. 

II.,  243. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment on  this  demurrer. 

In  the  first  place,  the  covenantor  did  not  bind  her  heirs — 
that  is,  did  not  covenant  for  her  heirs — she  only  bound  her- 
self that  in  the  event  of  her  death,  her  heirs,  executors,  &c., 
should  teach  and  instruct  the  plaintiff,  and  find  and  provide 
her  necessaries,  &c. 

In  the  next  place,  this  is  an  indenture  of  apprenticeship, 
though  not  in  any  particular  trade  or  craft.  It  contemplates 
service  to  be  rendered,  and  instruction  and  board,  & c.,  con- 
current with  such  service.  Rachel  Wright  could  not  impose 
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upon  the  heir,  or  upon  any  one,  the  duty  of  teaching  the 
plaintiff,  or  of  maintaining  her. 

There  is  no  question  here  about  any  charge  upon  the  land 
of  Rachel  Wright  for  the  support  of  the  plaintiff,  for  there 
is  no  such  charge  created.  The  plaintiff  sues  for  damages 
as  if  the  defendant’s  ancestor  could  make  him  liable  to 
answer  in  damages  for  not  teaching  and  instructing,  and 
supporting  the  plaintiff,  but  that  we  take  to  be  a kind  of 
liability  which  the  heir  could  not  be  subjected  to. 

Such  a contract  as  that  sued  upon  must,  we  think,  like 
other  contracts  of  apprenticeship,  he  held  to  be  dissolved  by 
the  death  of  either  party.  The  heir  cannot  be  bound  to  ac- 
cept or  teach  the  apprentice,  nor  would  the  apprentice  be 
bound  to  go  to  the  heir  .to  be  instructed,  or  to  live  with  him. 

There  were  other  objections  taken  to  the  declaration, 
which  we  do  not  think  it  necessary  to  discuss. 

J udgment  for  defendant  on  demurrer. 


Todd  v.  Cain,  et  al. 

Deed — Estoppel — Want  of  seal  to  patent . 

Held . confirming  Doe  McGill  v.  Shea,  2 U.  C.  R.  483,  that  the  deed  in  this 
case,  given  by  the  grantee  of  the  crown  before  the  patent  had  issued, 
being  similar  to  the  deed  in  question  there,  could  not  operate  by  estoppel. 
The  want  of  a seal  to  a patent  when  produced  at  the  trial  is  not  a fatal 
objection,  if  it  is  clear  upon  inspection  that  it  has  once  been  sealed. 

Ejectment  for  lot  6,  and  the  west  half  of  lot  7,  in  the  5th 
concession  of  West  Flamboro’. 

At  the  trial,  at  Hamilton,  before  Hag  arty,  J.,  the  plaintiff 
claimed  under  the  following  chain  of  title : 

1.  A patent  to  Thomas  Miller,  dated  18th  August,  1801. 
It  was  objected  by  defendant’s  counsel  that  there  was  no 
seal  to  this  patent,  and  no  evidence  that  it  had  ever  been 
sealed. 

2.  A deed  from  Thomas  Miller  to  William  Dixon,  dated 
6th  February,  1797,  to  which  it  was  objected  that  Miller  had 
then  no  right  to  convey,  the  patent  not  having  yet  issued, 
and  that  the  conveyance,  from  the  nature  of  it  (being  similar 
to  that  granted  by  the  same  person,  and  set  out  in  the  case 
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of  Doe  McGill  v.  Shea,  2 U.  C.  R.  483)  could  not  operate  by 
estoppel,  as  it  contained  no  proper  operative  words,  and 
shewed  on  the  face  of  it  that  Miller  did  not  profess  to  have 
a legal  title. 

3.  A deed  made  on  the  18th  of  June,  1802,  by  William 
Dickson  to  Isaac  Todd. 

4.  By  devise  from  Isaac  Todd. 

On  the  21st  of  July,  1843,  William  Dickson  had  also  con- 
veyed to  this  plaintiff  by  way  of  confirming  his  title. 

Various  objections  were  taken  to  the  proof  of  title  from 
Isaac  Todd,  which  it  is  unnecessary  to  mention,  as  the  judg- 
ment does  not  proceed  upon  them. 

The  learned  judge  was  inclined  to  consider  some  of  the 
objections  fatal.  He  thought  that  Miller’s  deed  could  not 
operate  by  estoppel,  and  he  doubted  whether  the  patent 
being  without  a seal  could  properly  be  received  as  proof  of  a 
patent,  without  some  evidence  to  shew  that  it  had  once  had 
a seal. 

The  plaintiff  therefore  accepted  a nonsuit,  with  leave  to 
move  against  it. 

Crooks  obtained  a rule  nisi  accordingly.  He  cited  Doe 
dem.  Hennesy  v.  Myers,  2 O.  S.  434;  2 Kay  and  Johns,  205; 
Crofts  v.  Middleton,  27  L.  T.  Bep.  114;  Doe  Starling  v. 
Prince,  15  Jur.  632 ; Webb  v.  Austin,  7 M.  & Gr.  701;  2 Sm. 
Lea.  Cas.  513. 

Read  shewed  cause,  and  cited  Doe  Irvine  v.  Webster,  2 U. 
C.  R.  238 ; Doe  McGill  v.  Shea,  lb.  483. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  deed  executed  by  Miller,  in  February,  1797,  before 
any  patent  had  issued  for  the  lot,  was  of  the  same  nature  as 
the  deed  made  by  him  about  the  same  time  to  William  Dickson, 
Esquire,  of  another  lot  of  land  in  Flamboro,  which  is  set 
forth  in  the  statement  of  the  case  of  Doe  dem.  McGill,  v. 
Shea  (2  U.  C.  R.  483);  and  in  our  opinion  we  must  hold  in 
this  case,  as  we  did  in  that,  that  such  an  instrument  could 
not  operate  by  way  of  estoppel,  and  for  the  reasons  given  in 
that  case,  and  that  Miller  having  in  fact  no  legal  interest  at 
the  time  could  convey  none  by  the  deed.  The  title  there- 
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fore  fails  at  the  outset,  and  no  confirmation  attempted  to  be 
set  up,  under  any  deed  given  by  Mr.  Dickson  after  the 
patent  had  issued,  could  be  of  any  service,  unless  he  had  in 
the  meantime  acquired  a better  title  himself,  which  it  does 
not  appear  he  had. 

We  do  not  think  the  circumstance  of  the  patent  having 
no  seal  when  produced  would  have  been  fatal,  if  the  patent 
had  issued  before  Miller  made  his  deed  to  Dickson,  for  it  was 
quite  clear  upon  inspection  that  the  patent  had  once  been 
sealed,  though  the  seal  had  been  detached.  Into  the  other 
objections  it  is  not  necessary  to  enter. 

Rule  discharged. 


Hogle  v.  Hogle. 

Slander — Perjury — Arrest  of  judgment. 

Words  imputing  to  the  plaintiff  the  having  taken  a false  oath,  but  not  in 
any  judicial  proceeding,  or  on  any  occasion  where  it  would  be  an  offence 
in  law,  are  not  actionable. 

Bat  where  the  jury  on  such  a charge  gave  £2  IO3.  damages,  the  court  re- 
fused a new  trial  in  order  to  give  defendant  his  costs,  but  arrested  the 
judgment. 

The  declaration  charged  that  defendant  falsely  and  mali- 
cously  spoke  and  published  of  the  plaintiff  the  words  follow- 
ing: “Stephen  Hogle  Hogle”  (meaning the  defendant)  “ was 
going  to  put  David  Hogle”  (meaning  the  plaintiff)  “through 
for  taking  a false  oath.” 

And  in  another  count,  that  defendant  falsely  and  mali- 
ciously spoke  the  words  following  of  the  plaintiff : “ David 
Hogle  took  a false  oath,  he  ” (meaning  the  defendant)  “could 
prove  it.” 

The  declaration  contained  no  explanation  as  to  the  occa- 
sion or  proceeding  in  which  the  supposed  false  oath  was 
charged  to  have  been  taken. 

Flea,  Not  guilty. 

At  the  trial  at  Belleville,  before  Draper,  C.  J.,  it  appeared 
that  defendant  was  uncle  to  the  plaintiff.  He  had  accused 
the  plaintiff  of  having  improperly  possessed  himself  of  a 
watch  that  had  belonged  to  a relation  of  his  who  had  died. 
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This  was  only  in  conversation  with  other  persons  ; the  defen- 
dant had  made  no  charge  with  a view  to  prosecution. 

The  plaintiff,  in  order  to  satisfy  defendant,  and  relieve 
himself  from  the  imputation,  went  voluntarily  before  a justice 
of  the  peace,  and  swore  to  an  affidavit  in  which  he  stated 
that  the  watch  was  not  the  watch  that  belonged  to  his 
deceased  uncle,  but  had  been  purchased  by  the  plaintiff’s 
father,  at  Toronto ; and  denied  that  he  had  obtained,  or  had 
seen  his  uncle’s  watch.  The  plaintiff  was  sworn  to  this 
affi  lavit  at  his  own  request,  and  left  it  with  the  magistrate. 
The  learned  Ohief  Justice  told  the  jury,  that  if  they  were 
satisfied  that  the  words  spoken  related  to  this  affidavit  they 
did  not  impute  the  crime  of  perjury,  and  defendant  should 
be  acquitted.  They  found  for  the  plaintiff,  and  £2  103. 
damages. 

Header  son,  obtained  a rule  nisi  for  a new  trial  on  the  law 
and  evidence,  or  to  arrest  the  judgment.  He  cited  Holt  v. 
Scholefield,  6 T.  R.  691  ; Half  v.  Weedon,  8 D,  & E.  140; 
Hawkes  v.  Ilawkey,  8 East  431 ; Rex  v.  Marsden,  4 M.  & 
8.  184 ; Roberts  v.  Camden,  9 East  93. 

G Hare  shewed  cause,  and  cited  Hoare  v.  Silverlock,  12 
Q.  B.  630;  8 Scott,  N.  R.  9 ; Griffiths  v.  Lewis,  7 Q.  B.  61  ; 
Hinkinson  v.  Bilby,  16  H.  & W.  412;  Wakley  v.  Healey, 
18  L.  J.  (C.  P.)  211  ; Brown  v.  Smith,  17  Jur.  807  ; C.  L. 
P.  A.  1856,  sec.  110. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  there  was  no  room  afforded  by  the  evidence  for  sur- 
mising that  the  words  spoken  had  reference  to  any  thing 
else  than  the  exculpating  affidavit  made  before  the  justice  of 
the  peace,  the  defendant  would  seem  to  have  been  entitled 
to  move  to  have  the  plaintiff  nonsuited  at  the  trial.  To 
grant  a new  trial  would  be  only  leading  to  further  costs  and 
litigation  to  no  purpose,  so  far  as  the  plaintiff  is  concerned  ; 
and  as  to  the  defendant,  he  stands  on  no  favourable  ground, 
certainly,  for  although  the  words  which  he  spoke  were  not 
in  themselves  actionable,  and  were  not  shewn  to  have  been 
spoken  in  relation  to  an  occasion  that  would  make  them  a 
legal  slander,  yet  they  conveyed  a disgraceful  imputation,  for 
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which  it  does  not  appear  that  there  were  any  ground.  We 
shall  nob  therefore  grant  a new  trial,  merely  with  a view  to 
give  him  the  costs,  for  the  jury  were  properly  directed,  and 
the  ends  of  justice  will  be  better  obtained  by  arresting  the 
judgment,  as  we  are  moved  to  do.  We  have  no  doubt  that 
the  words  as  s t forth  in  the  declaration  are  not  actionable, 
for  the  taking  of  a false  oath  is  not  an  offence  in  law,  unless  it 
be  in  a judicial  proceeding,  or  on  some  other  lawful  occa- 
sion on  which  it  has  been  made  an  offence  by  law  to  swear 
falsely;  and  that  the  110th  clause  of  the  Common  Law  Pro- 
cedure Act  does  not  help  the  plaintiffs  case. 

Rule  absolute  to  arrest  judgment. 

Carroll  v.  Berryman  et  al. 

Recognizance — Delay — Pleading . 

Delay  in  issuing  a C *.  Sa.,  to  fix  the  bail,  cannot  be  pleaded  in  bar  to  an 
action  against  them  on  the  recognizance. 

Declaration  against  defendants  on  a recognizance  of 

o o 

bail  entered  into  by  them  for  one  Fowler,  in  an  action 
brought  against  him  by  the  plaintiff  in  this  court,  alleging  a 
judgment  recovered  against  him,  which  he  had  not  paid,  nor 
rendered  himself. 

Flea. — That  no  writ  of  Ca.  Sa.  was  duly  sued  or  prosecuted 
out  of  the  said  court  against  the  said  Fowler  upon  the  said 
judgment,  and  duly  returned  in  the  said  court,  according 
to  the  practice  of  the  said  court. 

Replication. — -That  after  the  recovery  of  said  judgment, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
a writ  of  Ca.  Si.  (setting  it  out)  was  sued  out  by  the  plaintiff 
on  said  judgment,  delivered  to  the  sheriff,  and  returned  non 
est  inventus. 

Demurrer. — That  the  writ  of  Ca.  Sa.  set  out  in  the  re- 
plication does  not  appear  to  have  been  issued  until  long 
after  the  time  within  which,  by  the  practice  of  the  said 
court,  the  same  should  have  been  issued  for  the  purpose  of 
fixing  the  bail,  and  that  the  said  replication  shews  sufficient 
delay  in  the  issuing  of  said  C>'\  Sa.  to  discharge  the  defen- 
dants from  liability. 

Bee  her,  Q.  C.,  for  the  demurrer.  Prince,  contra,  cited 
Ch.  Arch.  Prac.  822,  823. 


SILLS  V.  HUNT  KT.  AL. 


521 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  must  he  judgment  for  the  plaintiff'  on  this  demurrer. 
There  is  no  time  within  which  a Ca.  Sa.  must  be  taken  out 
in  order  to  fix  the  bail,  and  in  general  any  time  given  to  the 
principal,  or  any  unreasonable  delay  in  proceeding  against 
him,  can  only  afford  ground  for  applying  to  the  court  to 
stay  proceedings.  It  is  not  matter  that  can  be  pleaded  in 
bar  of  the  recognizance. 

Judgment  for  the  plaintiff*  on  demurrer. 


Sills  v.  Hunt  et  al. 

Replevin — Second  replevin  of  same  goods — Contradictory  evidence — Inconsis- 
tent verdict * — Verdict  against  a wrong  doer — New  trial  rejnsed. 

H.  owned  certain  land,  off  which  the  plaintiff  in  this  case  had  wrongfully 
cut  and  carried  away  a number  of  oak  staves,  and  left  them  upon  the 
bank  of  a creek  not  far  off.  H.  replevied,  describing  the  number  of 
staves  in  the  writ  as  10, £00,  and  the  bailiff  under  it  seized  all  that  were 
lying  together  on  the  bank,  believing  them  to  be  about  7,000,  leaving  out 
only  a small  number  that  were  scattered.  H.  then  sold  to  defendant  all 
the  staves  thus  replevied,  and  afterwards  the  plaintiff  took  out  a writ  of 
replevin  against  defendants  for  6,000  staves,  and  under  it  seized  that 
number  from  the  staves  so  sold.  Both  actions  of  replevin  were  tried  at 
the  same  assizes,  and  in  that  brought  by  H. , which  was  disposed  of  first, 
the  jury  found  that  only  2,730  of  the  staves  belonged  to  him  as  having 
been  cut  on  his  land. 

On  the  trial  of  this  case,  it  was  sworn  that  the  number  of  staves  on  the  bank 
when  the  first  writ  was  executed  exceeded  15,000,  and  the  plaintiff  gave 
evidence,  to  shew  that  most  of  the  staves  then  there  had  not  been  cut  on 
H.  ’s  land.  It  appeared,  however,  that  a considerable  quantity  had  been 
shipped  and  sent  off  by  persons  in  privity  with  the  plaintiff : but  the 
evidence  on  these  points  was  contradictory. 

The  jury  were  directed  to  ascertain  how  many  staves  had  been  taken  from 
H.’sland,  as  to  which  the  verdict  in  the  other  case  was  not  conclusive, 
and  that  as  defendants  claimed  only  as  his  vendees,  the  plaintiff  was  tn- 
tled  to  a verdict  for  any  others  that  there  might  have  been.  They  found, 
however,  for  defendants,  and  the  court  refused  to  interfere,  holding  that 
the  plaintiff  having  been  clearly  a wrong-doer  in  trespassing  on  H.’s 
land,  was  not  entitled  to  consideration. 

Replevin,  for  6000  staves. 

Pleas — 1.  Non  de.tinent . 

2.  That  the  staves  were  not  the  property  of  the  plaintiff. 

At  the  trial  at  Sarnia,  before  Robinson , (J.  J.,  it  appeared 
that  Mr.  Henderson,  the  plaintiff  in  a suit  of  Henderson  v. 
Sills,  tried  before  this  at  the  same  assizes,  owned  lots  20 
and  22,  in  the  5th  concession  of  Sombra,  from  off*  which  Sills 
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had  wrongfully  cut  a number  of  oak  trees,  and  made  them 
into  staves,  and  drew  them  down  to  Bear  Greek,  on  lot  num- 
ber 18,  and  laid  them  on  the  bank. 

Henderson,  hearing  of  the  trespass,  sent  his  agent  to 
replevy^  and  the  bailiff  seized,  as  he  swore,  all  that  were 
lyingon  the  bank,  except  about  one  thousand  or  less,  which 
were  in  small  piles  on  lot  18,  to  which  Henderson  had  no 
claim,  and  which  were  lying  near  the  stumps  of  the  trees 
from  which  they  had  been  made  upon  that  lot.  Not  knowing 
what  number  of  staves  were  upon  the  bank,  but  meaning  to 
claim  all  except  the  small  piles,  the  agent  reckoned  the 
supposed  quantity  according  to  the  number  of  trees  which 
he  found  had  been  lately  cut  on  Henderson’s  lots,  20  and 
22,  and  taking  the  common  average  number  of  staves  which 
such  trees  would  produce.  By  this  estimate  he  made  the 
number  of  staves  10,900,  which  number  he  had  inserted  in  the 
writ  of  replevin,  supposing  it  to  be  necessary  to  state  some 
certain  quantity.  The  bailiff  swore  that  under  the  writ  he 
seized  all  except  the  small  piles  mentioned,  and  his  impres- 
sion was  that  there  were  about  7000  seized. 

AJeout  four  weeks  after,  the  plaintiff,  Sills,  took  out  a 
writ  of  replevin  for  6000  staves,  and  had  it  executed  by 
another  bailiff  upon  the  staves  that  were  then  found  still 
lying  on  the  bank  of  the  river. 

In  the  interval  between  the  execution  of  Mr.  Henderson’s 
writ  and  this  writ  sued  out  by  the  plaintiff,  Mr.  Henderson’s 
agent  had  sold  to  the  defandants  in  this  suit,  Hunt  and 
Barter,  the  whole  of  the  staves  replevied  under  the  first 
writ,  and  they  had  culled  them  over,  throwing  out  such  as 
they  considered  not  merchantable,  and  the  bailiff  who  came 
with  the  plaintiff’s  writ  took  out  6000,  the  number  specified 
in  that  writ,  and  some  if  not  all  of  these  must  have  been 
staves  which  had  been  replevied  under  Henderson’s  writ. 
The  number  of  staves  which  were  on  the  bank  when  the  first 
writ  was  executed  were  estimated  by  different  witnesses  at 
from  15  to  18,000. 

The  first  writ  directed  only  10,900  to  be  replevied,  but 
the  bailiff  seized  them  all,  imagining  the  quantity  to  be  less 
than  was  specified  in  the  writ. 
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Upon  the  trial  of  the  replevin  case  of  Henderson  v.  Sills, 
the  jury  found  that  2,730  only  of  the  staves,  and  no  more, 
were  the  property  of  Mr.  Henderson,  as  having  been  cut  off 
his  lots  20  and  22. 

When  Sills  replevied  the  G000  named  in  his  writ,  he 
founded  his  claim  upon  the  assertion  that  of  the  large  lot  of 
staves  which  had  been  drawn  to  the  bank  of  the  river  on  lot 
18,  and  were  lying  there  when  the  bailiff*  came  with  the  first 
writ,  the  larger  quantity  had  been  cut  by  him,  not  on  Mr. 
Henderson’s  land,  but  on  lots  19  and  21,  in  the  same  con- 
cession, which  he  affirmed  belonged  to  one  Potts,  from  whose 
agent  he  had  bought  the  trees. 

A witness  was  called,  who  swore  that  he  was  agent  for 
Potts,  and  as  such  had  sold  to  Sills  the  oak  trees  on  these 
lots  ; and  other  witnesses  were  called,  who  swore  that  they 
had  hauled  the  staves  cut  by  the  plaintiff*  on  those  lots  to  the 
banks  of  the  river,  where  they  were  mixed  with  other  staves 
which  Sills  had  cut  upon  Henderson’s  land. 

The  evidence  was  not  clear  : nd  precise  as  to  the  number 
of  staves  that  had  been  cut  on  the  several  lots  of  land,  or  as 
to  the  whole  number  that  were  upon  the  bank  when  the  first 
bailiff*  came,  or  as  to  what  had  become  of  the  whole  of  thoso 
that  were  replevied  under  the  first  writ,  and  whether  the 
first  bailiff*  had  replevied  all  that  he  found  on  the  bank,  with 
the  small  exception  already  spoken  of,  or  any  and  what 
number  less  than  the  whole. 

It  was  proved  that,  including  what  Hunt  and  Barter  had 
thrown  aside  as  culls,  about  4,009  or  5,000  were  still  on  the 
bank,  a considerable  quantity  having  been  shipped  by  a man 
named  Clancy,  and  others  in  privity  with  the  plaintiff*  Sills, 
who  had  absconded  from  the  country,  and  none  having  been 
removed  by  these  defendants. 

The  objection  was  taken  at  the  trial  that  when  the  plain- 
tiff mixed  the  staves  which  he  had  wrongfully  taken  from 
Henderson’s  land  with  the  other  staves,  if  there  were 
others,  he  by  that  act  gave  a light  to  Henderson  ta  tako 
the  whole  lot,  since  he  could  not  distinguish  his  staves  from 
the  others,  and  could  not  therefore  be  made  a trespasser  by 
taking  any  which  the  plaintiff*,  Sills,  had  thus  wrongfully 
mingled  together. 
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It  was  objected  also  that  the  plaintiff  could  not  legally 
replevy  the  staves  which  had  been  before  replevied  by 
Henderson’s  writ. 

The  learned  chief  justice  told  the  jury,  at  the  conclusion 
of  the  case,  that  admitting  that  the  principle  of  law  referred 
to  might  have  allowed  Henderson  to  claim  all  the  staves, 
because  those  which  came  from  his  land  had  been  wroim- 

O 

fully  mixed  by  Sills  with  the  other  staves  (if  there  were 
other),  yet  it  did  not  appear  that  Henderson  had  in  fact 
claimed  the  whole  lot  as  his,  but  the  writ  he  had  sued 
out  only  authorised  (as  it  was  represented  by  his  counsel) 
10,900  to  be  replevied ; and  if  there  were  more  left  which 
the  bailiff  did  not  seize,  then  it  would  seem  that  the  mixing 
of  those  with  the  staves  replevied  was  the  act  of  the 
defendants,  Hunt  and  Barter,  to  whom  Henderson’s  agent 
had  sold  the  staves  replevied.  They  turned  the  whole  over 
in  culling  them,  and  made  it  impossible  to  distinguish  what 
had  been  before  replevied  and  what  not ; if  indeed  the  first 
bailiff  under  the  first  writ  had  forborne  to  levy  any  but  the 
small  piles  spoken  of,  which  were  lying  separate  from  the 
others. 

He  told  the  jury  that  upon  the  whole  evidence  it  appeared 
likely  that  the  fact  was  not,  as  was  at  first  stated,  that  Hen- 
derson’s bailiff  had  replevied  either  10,900,  the  number 
mentioned  in  the  writ,  or  the  exact  number  of  7000,  which 
the  bailiff  seemed  to  consider  he  had  replevied  out  of  a much 
larger  number,  but  that  he  actually  had  replevied  all  except 
the  small  piles  which  were  piled  on  lot  18,  near  the 
stumps  of  trees  from  which  they  had  been  made  ; for  Mr. 
Henderson’s  agent  swore  that  he  claimed  all,  with  the  ex- 
ception of  the  small  piles,  as  having  been  cut  on  Mr.  Hen- 
person’s  lots,  and  directed  all  to  be  replevied,  assuming  that 
the  number  would  be  about  that  in  the  writ,  though  it  seemed 
that  there  were  more  on  the  ground  : that  then  it  was  to  be 
considered  that  that  writ  only  gave  authority  to  replevy 
10,900,  and  that  any  number  that  there  might  be  beyond 
that  could  not  be  treated  as  being  held  by  virtue  of  the  writ ; 
and  further,  that  on  the  trial  of  the  action  of  Henderson  v. 
Sills,  which  followed  that  proceeding  by  replevin,  the  jury 
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had  just  determined  that  Mr.  Henderson’s  claim  was  re- 
stricted to  2730,  as  being  the  full  number  that  had  been  cut 
from  off  his  land.  But  the  finding  of  that  jury  was  not  binding 
upon  the  jury  in  the  present  case,  because  it  was  merely  a 
verdict  on  which  no  judgment  had  yet  been  entered,  and 
never  might  be,  and  besides  the  action  was  between  other 
parties. 

He  told  the  jury  that  the  question  for  them  to  consider 
was,  what  number  had  been  cut  from  Mr.  Henderson’s  lots, 
for  whatever  that  number  was,  he  had  no  right  to  sell  more 
to  the  defendants  in  this  action,  and  as  between  him  and 
Sills  the  remainder  must  be  held  to  belong  to  Sills;  and 
therefore,  if,  taking  out  of  the  whole  lot  as  many  as  were 
really  Henderson’s,  there  should  remain  any  number  beyond, 
they  would  be  the  property  of  Sills,  for  which  the  learned 
Chief  Justice  thought  he.  might  recover  in  this  action. 

The  jury  brought  in  a verdict  for  the  defendants. 

Prince  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
evidence,  and  because  the  verdict  was  contrary  to  the  judges 
charge. 

McCrae  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  jury  probably  took  an  unfavourable  view  of  .the  con- 
duct of  the  plaintiff  in  the  matter,  and  may  have  doubted,  as 
I confess  I did  at  the  trial,  whether  the  story  of  Sills  having 
cut  a large  portion  of  the  staves  off  Pott’s  lots  by  authority 
of  his  agent  was  strictly  correct,  or  was  a mere  pretence  to 
cover  trespasses  which  had  been  committed  on  Henderson’s 
land  to  a larger  extent  than  he  was  able  to  prove.  And  they, 
perhaps,  considered  that  at  all  events  what  Sills  had  shipped 
were  fully  as  many  as  he  had  any  honest  title  to. 

The  statute  of  this  province  IS  Vie.,  ch.  118,  restraining 
parties  from  replevying  goods  which  are  already  in  the  cus- 
tody of  the  law,  was  not  discussed  at  the  trial  nor  on  the 
argument  of  this  rule.  If  it  were  material  under  the  facts 
to  consider  it,  we  should  have  to  refer  to  the  case  of  Craw- 
ford v.  Thomas,  determined  in  the  Court  of  Common  Pleas 
(7  C.  P.  G3.)  Here  it  could  not  be  said  that  more  staves 
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than  10,900  were  in  legal  custody  under  the  first  writ,  be- 
cause the  writ,  as  it  was  conceded,  only  gave  authority  to 
replevy  that  number,  and  if  there  was  a larger  quantity,  I 
did  not  see  that  the  plaintiff  would  be  prevented  from  reple- 
vying them,  when  the  defendants  shewed  their  intention  to 
keep  all. 

But  altogether  the  case  was  one  which  presented  many 
difficulties.  I did  not  see  how  justice  could  be  done,  under 
the  singular  circumstances  of  the  case,  in  any  other  manner 
than  by  making  the  plaintiff’s  right  to  recover  depend  upon 
the  question  of  fact,  whether  there  were  in  fact  more  staves 
brought  out  by  the  plaintiff*  to  the  bank  of  the  river  than 
had  been  cut  off  Mr.  Henderson’s  land.  If  there  had  been, 
it  was  clear  that  such  other  staves  could  not  belong  to  Hen- 
derson, and  could  not,  therefore,  be  legally  sold  by  him  to 
the  defendants,  who  claim  only  as  purchasers  from  him. 
Whether  there  were  on  the  bank  of  the  river  a larger  num- 
ber than  Henderson  had  replevied  was  not  cleaily  made  out 
though,  if  the  testimony  of  some  of  the  witnesses  could  be 
relied  upon,  there  must  have  been.  Under  the  charge  given 
by  me  to  the  jury,  they  must  have  understood  that  if  they 
were  satisfied  there  were  more  staves  in  the  defendants’  pos- 
session than  had  been  taken  from  Mr.  Henderson’s  land, 
they  should  give  a verdict  for  the  surplus  to  the  plaintiff, 
because  proving  possession  alone  was  sufficient  to  maintain 
the  plaintiff’s  right  against  persons  who  had  no  right.  I 
told  the  jury  they  could  not  give  the  plaintiff  a verdict  for 
more  than  6,000  staves,  but  for  any  number  within  that  they 
should  find  in  his  favour,  if  they  were  satisfied  they  had  not 
come  off  Henderson’s  land. 

We  infer  from  the  verdict  that  the  jury  seeing  that  the 
plaintiff  had  shipped,  or  authorised  others  to  ship,  a largo 
quantity  of  the  staves  after  the  first  writ  of  replevin  was 
executed,  were  satisfied  that  if  he  did  come  lawfully  by  any 
staves,  the  quantity  which  he  did  honestly  acquire  were 
actually  got  and  sent  away  by  him  and  others  in  privity 
with  him  ; and  that  they  were  unwilling  to  incur  the  risk  of 
doing  injustice  to  others,  by  trusting  very  implicitly  to  the 
testimony  of  some  of  his  witnesses. 
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The  evidence  at  the  trial  did  not  give  me  any  more  fa- 
vourable impression  of  the  plaintiff’s  case  than  the  jury 
took,  though  I thought  it  right  to  say  that  his  witnesses 
seemed  to  establish  his  light  to  a verdict  for  an  uncertain 
quantity. 

On  the  whole  we  do  not  set  aside  the  verdict.  A wrong- 
doer, such  as  the  plaintiff  was  clearly  enough  shewn  to  be, 
may  fairly  be  left  to  take  his  chance  of  the  verdict  of  a jury, 
where  there  is  no  question  of  law  involved,  and  no  complaint 
of  misdirection. 

It  appeared  upon  the  evidence  given  in  this  case,  and  in 
an  action  in  the  Common  Pleas  by  Henderson  against  the 
plaintiff,  that  he  had  no  scruples  about  taking  timber  wher- 
ever he  could  find  it. 

Rule  discharged. 


Wood  et  al.  v.  Stevenson. 

Cheque — Set  off — Pleading. 

To  an  action  on  the  cheque  by  the  bearer  against  the  maker,  defendant 
pleaded  that  the  cheque  was  given  to  one  B.„  who  had  always  been  the 
lawful  holder  thereof,  and  that  the  plaintiffs  held  the  same  as  his  agents; 
that  it  was  given  for  bills  of  exchange  drawn  by  B.  on  H.<&  Co.,  and 
since  overdue  and  dishonoured,  whereof  B.  bad  notice  : that  the  cheque 
was  held  by  plaintiffs  as  B. ’s  agents,  and  B.  was  liable  to  pay  defendant 
as  drawer  of  said  bills  the  amount  of  said  cheque,  and  defendant  offered 
to  set  off  the  same. 

Held,  on  demurrer,  plea  bad,  for  not  alleging  that  the  bills  were  dishonoured 
before  the  commencement  of  the  suic. 

The  plaintiff  declared  that  the  defendant  and  one  Conyng- 
ham  C.  Taylor,  who  is  now  out  of  the  jurisdiction  of  this 
court,  on  the  14tli  of  March,  1857,  by  their  order  for  the  pay- 
ment of  money,  directed  to  the  Bank  of  British  North 
America,  required  them  to  pay  to  the  bearer  £450  8s.  9d., 
and  the  plaintiffs  became  the  bearers,  and  the  said  order 
was  duly  presented  for  payment,  and  was  dishonoured, 
whereof  the  defendants  had  due  notice,  but  did  not  pay  the 
same. 

Defendant  pleaded  that  the  said  order  was  given  by  him 
end  the  said  Conyngham  C.  Taylor  to  one  R.  II.  Brett,  and 
the  said  R.  11.  Brett  has  always  been  the  lawful  holder  of 
the  said  order,  and  that  the  plaintiffs  now  hold  and  have 
always  held  the  same  as  the  agents  of  the  said  R.  H.  Brett : 
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that  the  said  order  was  given  in  consideration  and  exchange 
for  bills  of  exchange  drawn  by  the  said  R.  H.  Brett  on 
Messrs.  Haley  & Co.,  in  England,  and  since  overdue  and 
dishonoured,  whereof  the  said  R.  H.  Brett  had  notice,  and 
the  said  R.  H.  Brett  is  now  liable  to  pay  that  amount  on  the 
said  bills  of  exchange  to  the  defendant,  and  the  said  check 
is  now  held  by  the  said  plaintiffs  as  agents  for  the  said  R. 
H.  Brett,  and  the  said  R.  H.  Brett  is  liable  to  pay  to  the 
defendant,  as  drawer  of  the  said  bill,  the  amount  of  the  said 
cheque,  and  the  defendant  is  entitled  to  claim  the  same,  and 
hereby  offers  to  set  off  the  same. 

Tb  this  plea  the  plaintiffs  demurred,  assigning  as  objec- 
tions,— 

1.  That  the  said  plea  attempts  to  set  off*  against  the  plain- 
tiffs’ claim  a debt  due  by  the  said  R.  H.  Brett  to  the  defend- 
ant, and  that  the  said  debt  of  R.  H.  Brett  cannot  be  so  set 
off' in  this  action. 

2.  That  the  said  plea  admits  the  right  of  the  plaintiffs  to 
bring  this  action  in  their  own  names,  and  that  therefore 
only  debts  due  by  the  plaintiff  to  the  defendant  can  be  so 
set  off. 

3.  That  the  said  plea  does  not  allege  that  the  said  debt 
was  due  by  the  said  R.  H.  Brett  to  the  defendant  before  the 
commencement  of  this  suit. 

C.  S.  Patter  son  for  the  demurrer,  cited  Oulds  v.  Harrison, 
10  Ex.  572. 

Me  Michael,  contra,  cited  Emmett  v.  Tottenham,  8 Ex.  884. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  of  no  consequence  to  determine  the  demurrer  in  this 
case  except  as  regards  the  costs  occasioned  by  it,  for  issue 
in  fact  having  been  also  joined  on  the  plea,  it  has  been  found 
in  favour  of  the  plaintiffs,  and  the  verdict  stands. 

But  we  think  the  plea  is  bad,  if  for  no  other  reason,  be- 
cause it  does  not  state  that  the  bills  drawn  on  Haley  and 
Co.  had  been  dishonoured  before  this  action  was  brought. 
Before  they  were  dishonoured  there  could  be  no  claim  against 
Brett  upon  them,  if  the  right  of  set-off  were  in  other  respects 
clear,  and  no  set-off  can  be  pleaded  which  had  not  accrued 
before  the  action  was  brought. 

Judgment  for  plaintiffs  on  demurrer. 
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CORRIGAL  ETAL.,  EXECUTORS  OF  NOURSE,  V.  BOULTON. 

Bond — Venire  facias  to  assess  damages — Suggestion  of  breaches — Amendment. 

Where  in  an  action  on  a bond  non  est  factum  is  pleaded,  and  breaches  as- 
signed in  the  declaration,  semble  that  no  special  entry  of  ven.  fac.  to  as- 
sess damages  is  necessary,  but  if  required  the  court,  under  the  C.  L.  P. 

A.,  sec.  291,  will  allow  it  to  be  made  afterwards. 

Action  on  a bond,  made  by  defendant  to  plaintiffs,  in 
£200,  with  condition  for  the  payment  of  £100  on  the  30th 
of  June,  1856,  by  one  Thomas  Roberts,  averring  that  Ro- 
berts did  not  pay  the  money,  and  that  it  was  still  unpaid. 

Defendant  pleaded,  1.  Non  est  factum,.  2.  A plea  de- 
murred to. 

The  trial  took  place  at  Cobourg,  before  Draper,  C.  J., 
when  a verdict  was  found  for  the  plaintiffs. 

There  was  no  award-  of  venire  facias  on  the  nisi  prius 
record  to  assess  damages  for  breach  of  the  condition,  and  no 
damages  were  in  fact  assessed,  but  leave  was  reserved  to 
move  to  increase  the  damages  to  £100  and  interest. 

C.  S.  Patterson,  for  the  plaintiffs,  obtained  a rule  nisi 
to  shew  cause  why  the  assessment  of  damages  should  not 
be  increased  to  £100,  and  interest  thereon,  pursuant  to 
leave  reserved  at  the  trial. 

Read,  for  defendant,  obtained  a cross  rule  on  the  plain- 
tiffs, to  ^hew  cause  why  a new  trial  should  not  be  granted, 
on  the  ground  that  no  sufficient  assignment  or  suggestion  of 
breaches  under  the  statute  8 & 9 W.  III.,  in  that  behalf, 
was  entered  on  the  nisi  prius  record  at  the  time  of  the  trial. 

Murray  v.  Earl  of  Stair,  2 B.  & C.  92  ; Smith  v.  Bond, 
10  Bing.  125;  Hurst  v.  Jennings,  5 B.  & C.  650;  James 
v.  Thomas,  5 B.  & Ad.  40  ; C.  L.  P.  A.,  1856,  sec.  291, 
were  cited  by  the  plaintiffs,  and 

1 Saund.  58  ; Rose.  Ev.  7th  Ed.  425  ; Quin  v.  King,  1 
M.  & W.  42  ; Chit.  Junr.  Prec.  420 ; Homfray  v.  Rigby,  5 
M.  & S.  60 ; 2 Saund.  147  a,  for  the  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  room  for  an  objection  that  breaches  should 
have  been  suggested,  for  the  condition  of  this  bond  is  set 
out  in  the  declaration,  and  a breach  of  it  charged.  Any 
67  xvi.,  u.  c.  Q.  B. 
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suggestion,  therefore,  was  unnecesssary.  If  there  ought  to 
have  been  upon  the  record  any  particular  entry  of  award  of 
venire  facias  to  assess  damages,  which  we  do  not  see  was 
necessary,  we  give  leave  now  to  the  plaintiffs,  under  the 
291st  clause  of  the  Common  Law  Procedure  Act,  to  make 
such  an  entry ; and  make  absolute  his  rule  nisi  to  increase 
the  assessment  of  damages  to  the  amount  of  £100,  with  the 
interest  due  thereon  ; and  we  discharge  the  defendant’s  rule 
nisi. 


Stevenson  v.  The  Montreal  Telegraph  Company. 

Action  for  negligence  in  sending  telegraphic  message — Liability  for  delay  beyond 
defendants'  line — Measure  of  damages — Fall  in  flour  market. 

Defendants  owned  a telegraph  extending  to  Buffalo  only,  but  in  their 
printed  handbills  they  advertised  their  line  as  “ connecting  with  all  the 
principal  cities  and  towns  in  Canada  and  the  United  States,”  and  they 
received  the  charge  for  transmission  to  places  beyond  their  line.  The 
plaintiff  had  some  flour  in  the  hands  of  N.,  his  agent  at  New  York,  and 
about  3 p.  m.  on  the  23rd  of  November,  delivered  to  defendants  at  Ham- 
ilton the  following  message,  addressed  to  N.,  paying  the  charge  to  New 
York  : “ Am  disposed  to  realize — sell  1500  barrels.”  At  the  time  of  de- 
livering the  message  nothing  was  said  as  to  its  importance,  or  the  neces- 
sity for  immediate  despatch,  and  owing  to  the  defendants’  line  being 
out  of  order  it  was  not  sent  till  after  5 on  the  following  afternoon — being 
Saturday.  The  defendants’  operator  received  it  at  Buffalo,  and  on  the 
same  day  delivered  it  at  the  office  of  the  American  Company  to  transmit 
to  New  York,  paying  their  charge.  It  was  not  received  by  the  plaintiffs 
agent  in  New  York  until  after  business  hours  on  the  26th,  and  in  the 
mean  time  the  price  of  flour  had  fallen  materially.  The  agent,  therefore, 
did  not  sell,  but  held  the  flour  until  the  end  of  December,  and  as  the 
market  had  continued  to  fall,  it  then  realized  nearly  5s.  a barrel  less 
than  could  have  been  obtained  on  the  23rd  or  24th.  In  an  action  against 
defendants  for  negligence  in  transmitting  and  delivering  the  message  at 
New  York,  the  jury  found  for  defendants;  and  on  motion  for  new  trial, 
Held,  that  the  verdict  must  stand,  for  the  only  negligence  shewn  was  in 
delivering  the  message  at  New  York,  and  if  defendants  were  liable  for 
that,  they  would  not  be  answerable  for  loss  caused  by  a fall  in  the  mar- 
ket, but  under  the  evidence  for  nominal  damages  only. 

Per  Robinson,  C.  J.,  and  McLean,  J. — Defendants,  under  the  facts  proved, 
could  not  be  held  liable  for  delay  beyond  their  own  line,  but  were 
bound  only  to  transmit  the  message  to  Buffalo,  and  hand  it  to  the 
American  Company  there,  paying  the  charge  to  New  York. 

Per  Burns,  J. — That  defendants  were  liable  as  upon  an  undertaking  to 
transmit  the  message  to  New  York,  and  deliver  it  there. 

Action  for  negligence  in  not  sending  with  care  and  due 
promptness  a message  by  telegraph  from  Hamilton  to  New 
York,  whereby  the  plaintiff  lost  the  advantage  of  having  a 
sale  of  his  flour  effected  as  directed  by  that  message  to  his 
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agent,  and  suffered  in  consequence  by  a fall  in  the  price  of 
flour  which  immediately  followed. 

The  declaration  contained  two  counts,  in  each  of  which  it 
was  charged  that  the  defendants  received  the  plaintiff’s 
message  to  be  sent  and  conveyed  by  them  to  the  plaintiff ’s 
agent  in  New  York,  by  means  of  the  defendants’  telegraph 
line,  and  other  telegraph  lines  from  Hamilton  to  New  York, 
and  there  to  be  delivered  to  the  plaintiff’s  agent  within  a 
reasonable  time  after  the  defendants  so  accepting  and  re- 
ceiving the  plaintiff’s  message,  for  certain  reward  to  defen- 
dants in  that  behalf. 

The  plaintiff  then  averred  it  to  have  been  the  duty  of  the 
defendants  to  use  proper  care  and  diligence  in  and  about  the 
causing  the  said  message  to  be  sent  by  the  defendants’  line 
and  other  lines  to  New  York,  and  to  cause  it  to  be  there 
delivered  within  a reasonable  time  after  so  accepting  and  re- 
ceiving the  same. 

The  breach  of  duty  was  then  charged — namely,  that  the 
defendants  not  regarding  their  duty,  did  not  use  proper  care 
and  diligence  in  causing  the  message  to  be  transmitted  along 
their  telegraph  line,  and  other  telegraph  lines  between 
Hamilton  and  New  York,  and  in  causing  the  same  to  be 
there  delivered  to  the  plaintiff ’s  agent  within  a reasonable 
time  after  so  receiving  the  same  as  aforesaid,  nor  was  the 
said  message  conveyed  to  New  York  and  delivered  to  the 
plaintiff’s  agent  there  within  a reasonable  time  after  the 
same  was  accepted  and  received  by  the  defendants  for  that 
purpose;  that  for  want  of  such  due  care  and  diligence  of 
the  defendants,  the  message  arrived  too  late ; and  the  de- 
claration then  alleged  the  special  damage  by  reason  of  the 
flour  not  being  sold  by  plaintiff’s  agent  as  soon  as  it  other- 
wise would  have  been. 

The  second  count  was  in  substance  the  same. 

Defendants  pleaded,  1.  Not  guilty.  2.  To  the  first  count, 
traversing  the  acceptance  and  receipt  of  the  message  from 
the  plaintiff  in  manner  and  form,  &c.  3rd.  To  the  same 
count,  an  excuse  for  delay  from  the  wires  being  out  of 
order — and  the  same  two  pleas  to  the  second  count. 

At  the  trial  at  Hamilton,  before  Robinson , 0.  J.,  it  ap- 
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pearecl  that  the  defendants  were  proprietors  of  the  Montreal 
Telegraph  Company,  and  in  their  printed  handbills  they  ad- 
vertised their  telegraph  as  “ connecting  with  all  the  principal 
cities  in  Canada  and  the  United  States. 

In  the  month  of  November,  1855,  the  plaintiff  had  in  the 
hands  of  his  correspondents  at  New  York  1546  barrels  of 
flour.  On  the  22nd  the  agent  wrote  to  him  recommending 
him  to  name  a limit  as  to  prices,  so  that  in  the  event  of  a 
favourable  opportunity  they  might  dispose  of  it.  On  Friday, 
the  23rd,  about  three  o’clock  in  the  afternoon,  the  plaintiff 
delivered  at  defendants’  office  the  following  message  address- 
ed to  the  agents: — “Am  disposed  to  realize — sell  1500  bar- 
rels,” and  paid  them  3s.  3d.,  the  full  price  for  its  transmission 
to  New  York.  Nothing  was  said  then  as  to  the  nature  or 
importance  of  the  communication,  and  no  question  asked  as 
to  the  time  when  it  could  be  sent,  but  it  was  not  received 
by  the  agents  in  New  York,  whose  office  there  was  about 
five  minutes’  walk  from  that  of  the  Telegraph  Company, 
until  a quarter  to  four  in  the  afternoon  of  the  26th — Mon- 
day. It  was  shewn  that  from  the  22nd  to  the  26th  the  price 
of  flour  gradually  fell,  and  the  agent,  when  he  received  the 
message,  did  not  consider  himself  authorised  to  sell  at  the 
prices  then  current,  and  therefore  held  the  flour ; but  the 
market  continued  to  decline  until  the  end  of  December, 
when  the  plaintiff  instructed  him  to  sell  on  the  best  terms 
that  could  be  obtained,  and  it  was  disposed  of  at  nearly  5s. 
per  barrel  less  than  could  have  been  obtained  on  the  23rd  or 
24th.  If  the  message  had  been  received  on  the  morning  of 
the  24th,  the  agent  thought  he  could  have  sold  about  400 
barrels  at  the  prices  current  on  the  23rd. 

For  the  defendants  it  was  proved  that  during  the  greater 
part  of  Friday  and  Saturday  the  line  between  Hamilton  and 
Buffalo  was  out  of  order,  and  the  message  in  question  was 
transmitted  at  5.24  p.m.  on  Saturday  afternoon,  as  soon  as  it 
could  be  sent  under  the  circumstances.  It  might,  one 
witness  said,  have  been  sent  by  Montreal,  but  that  was  only 
done  occasionally  and  in  extreme  cases.  Defendants’  line 
extended  only  to  Buffalo.  The  price  charged  by  them  to  that 
point  was  25  cents,  and  their  operator  there  sent  it  on,  at 
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7.50,  p.m.,  by  the  American  line,  paying  40  cents  from  thence 
to  New  York.  No  evidence  was  given  as  to  the  time  when 
the  message  reached  New  York,  and  no  explanation  of  the 
delay  in  not  delivering  it  to  the  plaintiff’s  agents  before  the 
afternoon  of  the  26th. 

The  learned  Chief  Justice  directed  the  jury  to  find, — 

1.  Whether  there  was  culpable  neglect  in  sending  off  the 
message  from  Hamilton,  and  whether  it  might,  with  due 
care  on  defendants’  part,  have  reached  New  York  in  time  to 
enable  a sale  to  be  made  on  the  24th  or  on  the  26th. 

2.  Whether  its  non-arrival  during  business  hours  on  the 
26th  was  owing  to  any  delay  in  taking  it  to  the  proper  of- 
fice in  Buffalo  for  transmission. 

3.  If  not,  whether  the  American  Company  was  guilty  of 
negligence  in  not  delivering  it  earlier  on  the  26th. 

4.  If  they  were,  then  did  these  defendants  engage  to 
transmit  by  the  American  line,  and  deliver  the  message  in 
New  York,  or  only  to  deliver  it  in  due  course,  with  the  forty 
cents,  to  the  proper  office  in  Buffalo,  leaving  the  plaintiff  to 
take  his  chance  of  how  that  Company  should  deal  with  it. 

And  in  the  event  of  their  finding  for  the  plaintiff,  they 
were  directed  to  assess  the  damages  according  to  the  evi- 
dence given  by  the  plaintiff,  though  the  learned  Chief  Jus- 
tice expressed  it  as  his  impression  that  for  mere  negligence 
defendants  would  not  be  liable  for  loss  caused  by  a fall 
in  the  market.  The  jury  however  found  for  the  defendants 
generally. 

O' Reitly,  Q.  C.,  obtained  a rule  nisi  for  a new  trial  on 
the  law  and  evidence,  and  for  misdirection.  He  cited 
Muschamp  v.  Lancaster  and  Preston  B.  W.  Co.,  2 R.  W. 
Cas.  607  ; Scothorn  v.  South  Staffordshire  R.  W.  Co.,  8 Ex. 
341  ; Watson  v.  Ambergate,  &c.,  R.  W.  Co.,  15  Jur.  448  ; 
Nutting  v.  Connecticut  River  R.  W.  Co.,  1 Gray  502  ; Hood 
v.  New  York  and  New  Haven  R.  W.  Co.,  22  Conn.  Rep.  1, 
502. 

McMichael  shewed  cause. 

Robinson,  C.  J. — We  none  of  us  doubt  that  a Telegraph 
Company,  like  other  incorporated  companies,  if  it  under- 
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takes  for  reward  to  perform  a service  within  the  proper  scope 
of  its  business,  is  bound  to  discharge  the  duty  which  they 
have  undertaken  with  care  and  diligence,  and  with  a reason- 
able degree  of  skill  and  efficiency  ; and  that,  if  they  fail  in 
any  of  these  particulars,  the  person  who  employed  them  can 
recover  from  them  in  a court  of  law  compensation  in  daim 
ages  for  the  injury  which  they  have  occasioned  ; not  always 
indeed  to  the  full  extent  of  what  such  person  may  have  lost, 
but  compensation  for  any  injury  directly  and  naturally  aris- 
ing from  the  Company’s  default,  and  such  as  may  conse- 
quently be  fairly  supposed  to  have  been  within  the  contem- 
plation of  the  parties  when  the  service  was  undertaken. 

Taking  this  view,  then,  we  have  to  consider,  1st.  What 
was  it  that  these  defendants  engaged  to  do  ? 

2nd.  Did  they  fail,  and  in  what  particular,  in  fulfilling 
their  engagement  ? 

3rd.  Is  their  failure  fairly  attributable  to  neglect,  such  as 
should  make  them  legally  liable  ? 

4th.  And  if  so,  on  what  principle  should  the  damages  be 
estimated  ? 

As  to  the  first  point — the  contract.  What  did  the  defen- 
dants engage  to  do  ? I find  no  case  bearing  upon  this  point, 
where  the  principles  of  law  happen  to  have  been  laid  down 
in  regard  to  a telegraph  company.  We  must  take  them,  I 
think,  from  analogy  from  what  has  been  laid  down  in  regard 
to  railway  companies.  I have  looked  through  all  the  Eng- 
lish cases  I can  find  on  this  subject,  down  to  the  case  of 
Collins  v.  The  Bristol  and  Exeter  Railway  Company  (1  H. 
& 517),  decided  in  the  Exchequer  Chamber  ; and  my 

opinion  is  that,  though  the  Montreal  Telegraph  Company 
announced  in  their  handbills  that  pthey  connected  with  all 
the  principal  towns  and  cities  in  the  United  States,  they  did 
not  thereby  declare  that  they  were  connected  with  them  in 
business,  but  only  that  they  had  made  such  arrangements  as 
would  ensure  to  the  public  the  convenience  of  their  messages 
being  taken  up  and  forwarded  to  cities  and  towns  to  which 
the  operations  of  the  Montreal  Telegraph  Company  do  not 
extend.  We  see  scarcely  a railway  in  the  Province,  whe- 
ther the  line  be  long  or  short,  or  a line  of  steamers,  in  re- 
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ference  to  which  it  is  not  announced  by  the  handbills  which 
they  put  out  that  they  connect  with  railways  and  lines  of 
steamers  leading  to  the  various  places  to  which  it  is  known 
that  travellers  chiefly  resort.  Our  Northern  Railway  Com- 
pany, for  instance,  may  inform  the  public  that  they  connect 
with  steamers  in  Toronto  going  to  Kingston,  and  to  Oswego. 
In  respect  to  the  short  Railway  between  Port  Stanley  and 
London,  as  I happened  lately  to  observe,  it  is  announced  in 
handbills  that  it  connects  at  London  with  trains  *which  go 
east  and  west  to  various  points  named,  extending  from  Quebec 
to  the  Mississippi.  Such  advertisements,  in  my  opinion, 
mean  nothing  more  than  that  passengers  carried  upon  the 
line  belonging  to  the  company  which  puts  out  these  hand- 
bills will  find  the  arrangements  such  as  will  prevent  deten- 
tion, and  enable  them  to  pursue  their  journey  promptly  and 
conveniently  to  the  several  points  mentioned. 

It  was  never  imagined  (and  it  would  be  a most  unreason- 
able construction  to  place  upon  the  announcements)  that  the 
company  giving  the  public  such  information  were  thereby 
engaging  upon  their  own  responsibility  to  convey  passengers 
safely  and  without  delay  along  all  the  lines  of  which  they 
make  mention  in  their  handbills. 

Then,  besides  these  handbills,  or  rather  besides  the  heads 
which  appear  upon  the  telegraph  messages,  and  which  are 
intended  to  circulate  the  information  I am  speaking  of, 
there  was  nothing  shewn  at  the  trial  from  which  to  imply  a 
contract,  further  than  that  the  Company  sent  the  message 
from  Hamilton  direct  to  Newman  & Co.  at  New  York,  and 
that  they  took  the  40  cents  on  behalf  of  the  Buffalo  and 
New  York  line  of  Telegraph,  which  was  known  to  be  the 
price,  and  by  which  arrangement  the  convenience  was  se- 
cured to  the  person  sending  the  message  of  having  it  taken 
up  and  continued  along  that  line.  Some  such  arrangement 
as  that  is  indispensable,  or  the  message  must  necessarily 
stop  at  the  end  of  the  Montreal  Telegraph  line,  or  it  would 
have  to  be  directed  to  some  agent  there,  who  would  have  to 
go  to  the  commencement  of  the  other  line,  and  transmit  the 
same  message  there,  which  arrangement  would  be  most  in- 
convenient, and  occasion  delay  and  expense. 
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A traveller  can  continue  his  route  from  one  railway  to 
another,  and  can  pay  as  he  goes  along,  but  the  person  send- 
ing the  telegraph  message  cannot  accompany  it,  and  pay  on 
each  new  line  the  charge  for  carrying  it  further.  To  meet 
the  exigency,  it  appears  the  Montreal  Telegraph  line  took 
from  the  person  sending  a message  to  New  York  from  Ham- 
ilton the  exact  sum  which  a person  going  to  the  office 
would  have  to  pay  at  Buffalo  for  sending  on  the  message 
from  there  to  New  York,  and  this  ensures  it  going  on 
with  that  care  and  despatch  for  which  the  Company  send- 
ing the  message  from  Buffalo  is  responsible. 

I observe  in  one  of  the  English  cases  that  the  arrange- 
ment was  different,  and  the  Company  receiving  the  package 
of  goods  to  be  carried  to  a place  beyond  their  line  had  such 
understanding  with  the  other  Company,  that  their  charge, 
as  well  as  the  charge  for  the  transit  over  the  other  line,  was 
received  at  the  place  to  which  the  goods  were  ultimately 
carried.  The  court  remarked  that  that  shewed  the  latter 
Company  to  be  the  agents  of  the  former,  as  they  received  the 
money  coming  to  them,  and  that  the  first  company  were 
therefore  responsible  for  them,  as  all  employers  are  for  the 
agents  they  employ. 

Here  the  case  is  reversed.  The  Montreal  Telegraph  Com- 
pany received  the  twenty-five  cents  to  be  accounted  for  by 
them  to  the  American  Company,  and  in  that  respect  were 
not  their  employers,  but  their  agents. 

In  my  opinion,  what  the  defendants  in  this  case  did  had 
not  the  effect  of  making  them  responsible  for  the  punc- 
tual delivery  of  the  message  at  New  York  by  the  servants 
of  the  American  Telegraph  Company  to  the  person  there 
to  whom  it  was  addressed. 

As  to  the  second  and  third  points  in  the  case — whether 
the  defendants  failed  in  fulfilling  their  engagement — I only 
apply  that  question  to  the  defendants  in  reference  to  the 
transmission  along  their  own  line.  It  was  for  the  jury  to 
judge  on  the  whole  evidence  whether  they  were  justly 
chargeable  with  negligence — that  is,  with  ^unreasonable 
delay — considering  the  circumstances  which  were  given  in 
evidence  to  account  for  the  message  not  going  forward  imme- 
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diately.  It  did  not  seem  to  me  tliat  the  conclusion  which 
the  jury  came  to  on  that  point,  acquitting  the  defendants  of 
culpable  neglect,  was  unreasonable,  and  if  we  thought  that 
a verdict  the  other  way  would  have  been  as  well  sustained, 
or  better,  by  the  evidence,  we  should  hardly  grant  a new 
trial  on  that  point,  unless  when  the  neglect  was  obvious, 
and  when  the  consequences  that  could  justly  and  clearly  be 
traced  to  it,  and  for  which  the  defendants  would  be  legally 
liable,  were  of  considerable  amount. 

Then  as  to  the  last  point,  it  strikes  me  that  the  endeavor 
to  make  the  defendants  liable  on  account  of  some  hours  or 
a day’s  delay  on  the  part  of  the  Hew  York  Telegraph 
Company  to  the  damages  that  were  claimed  in  this  action, 
was  one  that  could  not  in  law  be  maintained,  and  certainly 
not  in  reason.  Ho  intimation  was  given  to  the  office  in 
Hamilton  that  the  plaintiff’s  message  was  on  business  of 
great  commercial  importance,  and  requiring  instant  atten- 
tion, so  that  the  failure  of  an  hour  or  two  in  delivering  the 
message  at  Hew  York  from  the  office  to  the  person  to  whom 
it  was  directed  might,  owing  to  fluctuations  in  the  flour 
market,  occasion  a loss  of  many  hundred  pounds. 

The  words  “Am  disposed  to  realize — -sell  1500  barrels/’ 
do  not  seem  to  denote  particular  urgency  as  to  time. 
Would  the  agent  receiving  such  a message  be  liable  in 
damages  if  he  delayed  for  a day  to  act  upon  it  ? Whether 
he  would  or  not  cannot  decide  the  question  as  between 
these  parties. 

To  expect  to  make  the  defendants  liable  on  the  evidence 
given  in  this  case  for  the  difference  in  price  between  the 
time  when  Hewman  & Co.  received  the  message,  and  the 
time  when  they  might  have  got  it,  and  might  have  acted 
upon  it,  would  be  scarcely  more  reasonable,  I think,  than  it 
would  be  to  expect  to  make  the  proprietors  of  the  Cunard 
line  of  steamers  liable  for  the  loss  incurred  by  the  failure  of 
a house  on  which  a bill  was  drawn  from  this  country,  and 
remitted  by  their  steamer,  during  the  delay  of  a day  or  two 
on  the  voyage,  which  by  due  diligence  might  have  been 
avoided ; or  to  make  a railway  company  liable  for  being 
some  hours  behind  time  for  an  accidental  damage  to  a pas- 
34  16  u.  c.  Q.  B. 
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senger,  who  arrived  too  late  to  attend  to  an  important  sale, 
or  to  give  directions  in  some  critical  point  in  his  affairs. 
These  were  damages  not  reasonably  to  he  supposed  to  have 
been  within  the  contemplation  of  the  parties  in  transacting 
the  business  in  question,  and  therefore  not  to  be  recovered, 
except,  perhaps,  when  there  is  something  fraudulent,  or 
wilfully  wrong  on  the  part  of  the  company  failing  in  its 
duty. 

The  rule  nisi  for  a new  trial  should,  in  my  opinion,  be 
discharged. 

Burns,  J. — It  appears  to  me  the  defendants  did  contract 
to  transmit  the  message  the  whole  way  to  New  York,  and 
there  to  be  delivered  to  the  plaintiff ’s  agent,  and  did  not 
merely  contract  to  transmit  the  same  to  the  end  of  their  line 
at  Buffalo,  and  there  cause  the  message  to  be  delivered  to 
the  American  line  for  the  purpose  of  transmission.  The 
cases  of  Muschamp  v.  The  Lancaster  and  Preston  Junction 
Railway  Company  (8  M.  & W.  421),  Watson  v.  The  Amber- 
gate,  Nottingham,  and  Boston  Railway  Company  (15  Jur. 
448),  and  Scothern  v.  The  South  Staffordshire  Railway 
Company  (8  Ex.  341),  sufficiently,  I think,  establish  that 
the  defendants,  by  undertaking  to  forward  messages  to  any 
places  which,  as  a matter  of  fact,  were  beyond  their  own 
line,  in  fact  did  contract  to  do  so,  and  for  the  purposes  of 
the  messages  being  correctly  transmitted  and  delivered  the 
companies  or  persons  into  whose  custody  or  hands  the  mes- 
sages were  delivered  are  in  fact  their  agents  for  the  purpose 
of  completing  the  contract. 

The  defendants  were  paid  for  transmission  of  the  mes- 
sage the  whole  distance  to  New  York,  and  I do  not  look 
upon  the  words  in  their  printed  papers,  which  they  give  to 
persons  desiring  to  send  messages  upon  which  to  write  the 
message,  namely,  “ connecting  with  all  the  principal  cities 
and  towns  in  Canada  and  the  United  States,”  as  being  a 
limitation  of  their  undertaking  to  send  over  their  own  line 
merely,  and  that  they  will  do  their  best  to  have  the  message 
sent  forward  beyond  that.  Such  words  may  sometimes 
have  such  limitation,  but  we  must  always,  I think,  look 
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upon  the  nature  of  the  business  done  by  both  parties,  their 
conduct,  and  all  things  connected  with  it,  to  interpret  the 
meaning.  N ow,  giving  parties  information  that  they  con- 
nect in  the  manner  mentioned  amounts  to  this  : when  a 
person  goes  to  the  office  in  Hamilton,  he  asks,  can  a mes- 
sage by  the  telegraph  be  sent  to  New  York,  and  the  answer 
is  that  it  can,  and  then  the  price  for  sending  is  paid.  It 
amounts  to  no  more  than  that,  as  it  appears  to  me;  and  if 
no  more  took  place  between  the  parties  than  that,  it  would 
be  an  undertaking  to  send  and  deliver  the  message  in  New 
York  to  the  correspondent,  without  inquiring  how  it  is  to 
be  done.  All  communications  are  to  be  strictly  confiden- 
tial, and  that  pro\ision  is  an  agreement  extending  the 
whole  distance,  I should  say.  The  paper  gives  no  informa- 
tion that  the  defendants  may  not  be  the  owners  of  the  line 
of  wires  the  whole  distance  to  New  York,  and  nothing 
appears  upon  the  evidence  to  shew  that  the  plaintiff  may 
not  be  supposed  to  have  thought  the  defendants  had  at 
least  the  control  of  the  line,  so  as  to  send  on  his  message 
the  wffiole  distance,  as  he  paid  for  the  whole  distance. 

I do  not  see  that  there  was  any  negligence  on  the  defend- 
ants’ part  in  not  sending  forward  the  message  before  five 
o’clock  p.  m.  on  Saturday,  the  24th  of  November.  It  has 
been  argued  that  it  was  the  duty  of  the  defendants  either  to 
forward  the  message  by  the  line  by  way  of  Montreal  to  New 
York,  or  that  the  person  in  charge  at  Hamilton  should  have 
informed  the  person  who  delivered  the  message  on  the  23rd 
that  the  wfires  were  out  of  order  to  Buffalo.  As  to  forward, 
ing  the  message  to  Montreal,  and  thence  over  the  American 
Company’s  wires  to  New  York,  it  appears  that  mode  is 
unusual  and  seldom  resorted  to,  and  besides  it  does  not 
appear  what  the  charges  were  by  that  route,  so  that  we  can 
see  whether  the  plaintiff  intended  that  route  to  be  used. 
The  plaintiff  paid  the  price  of  transmission  by  the  Buffalo 
route,  and  I must  take  it  for  granted  that  he  selected  that 
route  in  order  to  communicate  with  his  agents.  Having 
selected  that  route,  it  may  be  asked,  was  there  any  obliga- 
tion on  the  part  of  the  defendants  to  inform  him  on  the 
23rd  of  November  that  their  line  was  then,  at  the  receipt  of 
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the  message,  out  of  order.  I do  not  see  that  any  such  obli- 
gation existed.  The  company  were  hound  only  to  transmit 
as  soon  as  it  could  reasonably  be  done.  We  know,  as  was 
conceded  in  the  argument,  that  the  telegraph  is  a means  of 
communication  extremely  liable  to  be  deranged  or  affected 
by  atmospheric  influences;  that  a communication  may  be 
prevented  one  minute,  and  yet  be  fully  established  the  next; 
that  interruptions  innumerable,  and  which  cannot  be  ac- 
counted for,  may  and  do  occur;  and  therefore  it  appears  to 
me  it  is  not  reasonable  to  expect  that  the  company  is  bound, 
on  every  occasion  when  a person  desires  a communication 
to  be  forwarded,  to  inform  him  that  possibly  the  message 
may  not  be  forwarded  for  some  minutes  or  some  hours.  It 
is  more  reasonable,  I think,  to  cast  the  burthen  or  responsi- 
bility upon  the  persons  presenting  messages  to  be  forward- 
ed, of  enquiring  whether  they  can  be  sent  within  any  par- 
ticular time,  or  of  giving  information  of  the  particular  im- 
portance it  may  be  to  the  party  that  the  message  should  be 
forwarded  without  delay.  For  want  of  such  information 
on  the  28rd  to  the  defendants,  I think  the  plaintiff  must  be 
supposed  to  be  content  third  the  defendants  would  forward 
his  message  without  unnecessary  delay,  and  the  evidence 
shews  they  did  so.  The  message  was  forwarded  at  5 o’clock 
in  the  afternoon,  and  sent  from  Buffalo  to  New  York  at 
half  past  1 P.  M.  on  the  Saturday,  the  24th  of  November, 
and  reached  that  evening,  and  up  to  this  time  I do  not  see 
that  defendants  can  be  charged  with  neglect  of  duty.  The 
message  was  not  delivered  till  late  on  the  Monday  afternoon. 
For  all  that  is  disclosed  upon  the  evidence,  there  was,  I 
think,  negligence  in  that  act,  and  the  plaintiff  would  there- 
fore have  a cause  of  action.  It  appears  that  the  question  of 
negligence  was  left  to  the  jury,  but  they,  taking  a strong 
view  of  the  case  in  the  defendants’ favour,  declined  to  find 
the  facts  specially. 

Suppose,  then,  that  the  jury  should,  in  strictness  of  law, 
have  found  in  the  plaintiff’s  favour,  the  next  question  is 
with  respect  to  the  damages  which  the  plaintiff  should  have 
recovered,  for  unless  we  see  that  the  jury  ought  to  have 
found  substantial  damages  the  court  will  never  disturb  a 
verdict  involving  no  question  of  right,  and  where  there  has 
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been  nomisdirection,  for  the  mere  purpose  of  compelling  the 
jury  to  find  nominal  damages. 

On  this  point  I think  the  learned  Chief  Justice  was  right 
in  telling  the  jury  that  his  impression  was  that  for  mere 
negligence  the  fall  in  the  market  would  not  give  the  plaintiff 
a ground  of  action  of  the  nature  set  up  in  this  case  against 
the  defendants,  unless  the  defendants  had  been  informed  of 
the  object  of  the  message.  They  not  being  flour  dealers 
cannot  be  supposed  to  know  what  the  fluctuations  of  the 
market  may  have  been,  or  whether  flour  then  was  on  the 
decline  or  rise.  The  case  of  Hadley  v.  Baxendale  (9  Ex 
341)  has  laid  down  the  true  rule  upon  the  subject  The 
cases  are  collected  there  which  bear  upon  the  question. 
Trying  this  case  by  the  rule,  it  may  be  asked,  how  is  it 
possible  for  any  one  to  say  that  in  the  contract  to  transmit 
the  message  in  question  to  Hew  York  either  the  rise  or  fall 
of  the  flour  market  entered  into  the  consideration  of  the 
matter,  so  far  as  the  defendants  were  concerned.  It  may 
have  formed  an  ingredient  with  the  plaintiff,  it  is  true,  but 
then,  as  I have  before  remarked,  he  should  have  communi- 
cated that  information  to  the  defendants,  so  that  in  fact  that 
consideration  might  be  said  fairly  to  be  imported  into  and 
form  part  of  the  contract.  The  defendants  could  not  imply 
it  from  the  words  of  the  message  ; and  suppose  when  the 
message  arrived  in  Hew  York  it  was  found  that  the  market, 
instead  of  falling,  was  rising,  how  could  any  one  tell 
whether  the  plaintiff’s  agents  would  or  would  not  have  sold 
the  flour  in  the  face  of  a rising  market,  any  more  than  in  the 
face  of  a falling  market.  It  is  only  mere  conjecture,  and 
we  see  it  proved  in  this  very  case,  as  an  illustration  of  what 
I say,  that  the  parties  declined  fo  sell  in  the  face  of  a 
falling  market  after  the  message  was  received,  and  held  the 
flour  until  January  after.  The  evidence  shews  that  the 
plaintiff’s  agents  thought  they  might  have  sold  some  400 
barrels  on  the  26th  of  Hovember  if  the  message  had  been 
received  in  business  hours,  which  might  have  given  the 
plaintiff  about  $75  more  than  the  price  was  next  day.  There 
was  no  certainty  that  even  400  barrels  could  have  been  sold, 
the  agent  only  thought  perhaps  he  might  have  effected  sales 
to  that  extent.  If  a contract  had  been  entered  into  to 
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deliver  on  any  particular  day  a quantity  of  flour  at  any 
particular  price,  and  the  failure  to  do  it  had  been  caused  by 
the  non-receipt  of  such  a message,  then  the  case  would 
have  presented  some  positive  evidence.  At  present  the 
evidence  presents  merely  a conjectural  view — that  possibly 
the  plaintiff’s  agents  might  on  the  Monday  morning  have 
found  a purchaser  for  some  portion  of  the  flour,  and  also 
that  they  would  have  sold  it  at  the  then  price  in  the  mar- 
ket. It  appears  to  me  quite  impossible  to  establish  from 
such  evidence  what  injury  the  plaintiff  can  or  may  have 
sustained.  The  case  of  Crouch  v.  The  Great  Northern 
Railway  Company  (11  Ex.  742)  confirms  the  former  case  of 
Hadley  v.  Baxendale,  and  establishes  that  in  an  action 
against  a carrier  for  breach  of  duty  in  not  carrying  goods, 
the  carrier  is  not  liable  for  loss  of  business.  Again,  in  the 
case  of  Hamlin  v.  The  Great  Northern  Railway  Company 
(1  H.  & N.  408)  the  Court  of  Exchequer  laid  down  this  rule : 
“ In  actions  for  breaches  of  contract  the  damages  must  be 
such  as  are  capable  of  being  appreciated  or  estimated.  The 
plaintiff  is  entitled  to  nominal  damages  at  all  events,  and 
such  other  damages  of  a pecuniary  kind  as  he  may  have 
really  sustained  as  a direct  consequence  of  the  breach  of 
contract.  Each  case  of  this  description  must  be  decided 
with  reference  to  the  circumstances  peculiar  to  it;  but  it  may 
be  laid  down  as  a rule,  that  generally,  in  actions  upon  con- 
tracts, no  damages  can  be  given  which  cannot  be  stated 
specifically,  and  that  the  plaintiff  is  entitled  to  recover  what- 
ever damages  naturally  result  from  the  breach  of  contract.” 

If  there  had  been  a wilful  transgression  of  duty  I am 
not  prepared  to  say  that  the  jury  might  not  have  given  vindic- 
tive damages,  but  formere  neglectof  dutyin  fulfillingthecon- 
tract  in  this  case,  and  the  evidence  shewing  nothing  specifi- 
cally, nor  any  estimate  of  appreciable  damages  really  sus- 
tained, but  only  a probable  conjecture  or  inference  of  what 
might  have  been  done  if  the  message  had  been  received 
on  the  Monday  morning,  no  more  than  nominal  damages 
could,  I think,  be  obtained,  and  for  this  purpose  the  court 
will  not  set  aside  the  verdict. 

McLean,  J.,  agreed  with  the  Chief  Justice  as  to  the  lia- 
bility of  defendants,  and  concurred  in  discharging  the  rule. 

Rule  discharged. 
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Horseman  et  al.  v.  The  Queen. 

Indictment — Conspiracy — Error. 

Indictment  charging  that  defendants  H.  C.  and  D.  were  township  councillors 
of  East  Nissouri,  and  F.  Treasurer  : that  defendants  intending  to  defraud 
the  Council  of  £300  of  the  moneys  of  said  council,  falsely,  fraudulently, 
and  unlawfully  did  combine  and  conspire  unlawfully  and  fraudulently 
to  obtain  and  get  into  their  hands,  and  did  then,  in  pursuance  of  such 
conspiracy,  and  fpr  the  unlawful  purpose  aforesaid,  unlawfully  meet 
together,  and  fraudulently  and  unlawfully  get  into  their  hands  £300  of 
the  moneys  of  said  council,  then  being  in  the  hands  of  the  said  T.  as  such 
treasurer  as  aforesaid. 

Held, , bad,  on  writ  of  error. 

The  defendants  were  tried  at  the  Court  of  Oyer  and 
Terruiner  held  at  Woodstock  before  Barns , J.,  upon  an 
indictment  for  conspiracy,  which  charged  that  Dennis  Horse- 
man, John  Carr,  and  John  Johns,  on  the  16th  of  January, 
1857,  respectively  held  and  exercised  the  offices  of  town- 
ship councillors  of  the  Township  of  East  Nissouri,  and 
County  of  Oxford,  and  that  one  John  Tay  was  treasurer 
of  the  said  Municipal  Council  of  the  Township  of  Nissouri, 
and  that  the  said  Dennis  Horseman,  John  Carr,  John 
Johns,  and  John  Tay,  being  evil-disposed  persons,  and 
wickedly,  and  maliciously,  and  unlawfully  contriving  and 
intending  to  defraud  the  Municipal  Council  of  the  Township 
of  East  Nissouri,  of  divers  moneys,  to  wit,  of  the  moneys  of 
thesaid  Municipal  Council  of  the  Township  of  East  Nissouri, 
at  the  township  aforesaid,  in  the  county  aforesaid,  falsely, 
fraudulently,  and  unlawfully  did  combine,  conspire,  con- 
federate and  agree  among  themselves,  unlawfully  and 
fraudulently  to  obtain,  acquire,  and  get  into  the  hands  and 
possession  of  them,  the  said  Dennis  Horseman,  John  Carr, 
John  Johns,  and  John  Tay,  and  did  then,  by  and  in  pursu- 
ance of  such  false,  fraudulent,  and  unlawful  combination, 
conspiracy,  confederacy  and  agreement  as  aforesaid,  and  for 
the  wicked,  malicious  and  unlawful  purpose,  contrivance  and 
intent  aforesaid,  unlawfully,  wickedly  and  maliciously,  on 
the  said  16th  of  January,  in  the  year  aforesaid,  did  meet 
together  at  the  township  aforesaid,  in  the  county  aforesaid, 
and  did  then  and  there,  in  pursuance  of  such  false  and 
fraudulent,  and  unlawful  combination,  conspiracy,  con- 
federation and  agreement  as  aforesaid,  and  for  the  wicked 
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malicious,  and  unlawful  purpose,  contrivance,  and  intent 
aforesaid,  fraudulently  and  unlawfully  obtain,  acquire,  and 
get  into  the  hands  and  possession  of  them,  the  said  Dennis 
Horseman,  John  Carr,  John  Johns,  and  John  Tay,  divers 
large  sums  of  money,  amounting  in  the  whole  to  the  sum 
of  £300,  of  the  moneys  of  the  Municipal  Council  of  the 
Township  of  Nissouri  aforesaid,  then  being  in  the  hands 
of  the  said  John  Tay,  as  such  treasurer  as  aforesaid,  to 
the  great  damage  of  the  said  Municipal  Council  of  East 
Missouri,  and  against  the  peace  of  our  lady  the  Queen,  her 
Crown  and  dignity. 

The  defendant  Tay  was  acquitted,  and  the  other  defen- 
dants were  found  guilty,  and  sentenced  to  pay  a fine  of 
£25  each.  They  thereupon  brought  error  in  this  court. 

The  errors  assigned  sufficiently  appear  in  the  judgment. 

Eccles , Q.  C.,  for  the  plaintiffs  in  error,  cited  Regina  v. 
Peck,  9 A.  & E.  686;  Rex  v.  Biers,  1 A.  & E.  327 ; Rex 
v.  Richardson,  1 Moo.  & Rob.  402;  Rex  v.  Fowle,  4 C.&  P. 
592;  Regina  v.  King  et  ah,  7 Q.  B.  782;  Rex  v.  Seward, 

I A.  & E.  706. 

B.  A.  Harrison , contra,  cited  Arch.  Crim.  Pig.  788; 
Rex  v.  Turner,  13  East  230  : Rex  v.  Gill,  2 B.  & Al.  204  ; 
Regina  v.  Gompcrtz,  9 Q.  B.  824;  Sydserff  v.  The  Queen, 

II  Q.  B.  245;  Regina  v.  Rowlands,  17  Q.  B.  671;  12  Vic. 
ch.  81,  sec.  174;  18  Yic.  ch.  92,  sec.  26. 

Robinson,  C.  J. — The  question  is,  whether  thisindicrment 
charges  an  offence.  For  any  mere  formal  defect  it  is 
necessary  that  the  objection  should  have  been  taken  earlier. 

I do  not  think  that  the  indictment  does  sufficiently  charge 
any  offence. 

The  allegation  is,  that  three  members  of  the  Township 
Municipal  Council  (which  we  know  must  be  a majority  ot 
the  whole  council)  intending  to  defraud  the  municipal  coun- 
cil of  their  moneys , &c. 

How,  I do  not  know  how  the  municipal  council  can  be 
said  to  have  moneys.  The  public  money  belongs  to  the 
municipality — that  is,  to  the  incorporated  inhabitants  of 
the  township — notto  the  council,  which  represents  them  and 
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acts  for  them.  The  money  of  the  township  in  the  hands  of 
the  treasurer  is  no  more  the  money  of  the  council  than  the 
money  of  the  province  in  the  hands  of  the  E,eceiver-General 
is  the  money  of  the  Legislative  Assembly,  or  of  the  Legisla- 
ture. Then  the  charge  is,  that  the  three  councillors  and  the 
treasurer,  intending  to  defraud  the  council  of  the  moneys  of 
the  council , conspired  among  themselves  to  get  into  their 
hands  and  possession  : that  is,  to  get  into  the  possesion  of 
a majority  of  the  council  and  of  the  treasurer — something — 
we  are  not  told  what.  The  sense  is  incomplete. 

The  council,  of  which  three  of  the  defendants  form  a ma- 
jority, having  the  control  of  the  disposition  of  the  moneys, 
within  the  law,  and  the  treasurer  the  legal  custody  and 
possession  of  the  moneys,  if  the  indictment  had  charged 
that  the  defendants  conspired  to  get  the  money  into  their 
possession,  what  it  would  have  charged  as  a crime  would 
have  been  the  intention  to  defraud , and  not  evinced  by  doing 
any  thing  unlawful,  or  by  doing  any  thing,  lawful  or  unlaw- 
ful, by  unlawful  means. 

As  the  indictment  stands  in  this  transcript,  the  charge  of 
conspiracy  is  imperfect  and  incomplete,  (perhaps  something 
is  left  out,)  and  this  would  be  a defect  which  cannot  be  sup- 
plied by  what  follows,  which  is  only  the  statement  of  an 
overt  act  in  pursuance  of  the  conspiracy,  which  conspiracy 
must  first  be  sufficiently  alleged. 

And  the  overt  act  is,  that  the  three  councillors  and  the 
treasurer  unlawfully  met  together,  and  unlawfully,  and 
for  the  fraudulent  purpose  aforesaid,  got  into  their  hands 
— that  is,  into  the  hands  of  the  treasurer,  who  should  by 
law  have  all  the  moneys  of  the  municipality  in  his  hands, 
and  of  a majority  of  the  council— three  hundred  pounds  of 
the  moneys  of  the  municipal  council , then  being  in  the 
hands  of  the  defendant  Tay  as  treasurer.  Now,  there  is 
nothing  unlawful  or  wrong  in  the  moneys  of  the  municipality 
(if  the  £300  had  been  called  their  money)  being  in  the 
hands  of  the  treasurer. 

So  that  there  is, 

1st.  No  conspiracy  charged  (if  the  indictment  is  correctly 
copied). 
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2nd.  No  unlawful  act  stated,  because  the  moneys  should 
be  in  the  treasurer’s  hands. 

3rd.  And  no  unlawful  means  of  getting  the  moneys  into 
the  possession  of  the  treasurer  and  the  other  defendants. 

4th.  And,  lastly,  the  treasurer  is  acquitted,  from  which 
we  are  to  assume  that  he  did  nothing  wrong,  whether  be- 
cause  the  other  defendants  only  got  the  money  into  posses- 
sion, and  not  he,  or  because  be  did  not  unlawfully  conspire  to 
get  it  into  his  possession,  but  held  it  lawfully  as  treasurer, 
we  cannot  infer  from  his  acquittal. 

I do  not  see  that  the  indictment  certainly  charges  any 
thing  more  than  an  intent  to  defraud,  without  any  sufficient 
charge  of  a conspiracy  to  defraud. 

Burns,  J. — This  indictment  is  bad  in  two  respects,  with- 
out considering  the  question  as  to  the  want  of  setting  forth 
some  unlawful  means  by  which  the  parties  charged  are 
guilty  of  a conspiracy,  because  one  of  them  is  the  treasurer 
of  the  township  and  the  other  three  are  members  of  the 
council.  The  intent  alleged  against  the  parties  is  to  defraud 
the  municipal  council  of  divers  moneys  of  the  municipal  coun- 
cil of  the  township.  The#  council  is  not  the  corporation,  but 
only  the  governing  body  of  it.  The  money  in  the  hands  of  the 
treasurer  is  the  property  of  the  municipal  corporation— 12 
Vic.,  ch.  81,  sec.  174 — and  the  treasurer  could  pay  away  that 
money  only  on  the  lawful  orders  of  the  municipal  corpora- 
tion thereof.  The  council  has  no  property  in  the  money. 
That  body  is  the  power  by  which  the  corporation  act.  The 
intent  to  defraud  should  have  been  laid  to  defraud  the  muni- 
cipal corporation  of  its  moneys. 

A more  fatal  defect  than  that,  however,  consists  in  the 
charge  of  conspiracy.  In  the  overt  act  charged  it  is  stated 
that  the  parties  met  together  in  pursuance  of  their  conspiracy, 
and  did  obtain  moneys  of  the  township  unlawfully;  but  when 
we  turn  back  to  see  what  the  parties  conspired  to  do,  there 
is  not  one  word  shewing  what  it  was  they  unlawfully  con- 
spired to  accomplish.  The  gist  of  the  charge  consists  in  the 
unlawful  conspiracy.  The  indictment  just  amounts  to  this  : 
the  defendants,  intending  to  defraud  the  council,  conspired 
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to  do  something,  without  saying  what,  and  that  on  the  16th 
of  January,  1857,  they  unlawfully  obtained  the  money  of 
the  council. 

I suppose  they  may  still  be  indicted — that  is,  the  three 
councillors — upon  a properly  framed  indictment. 

McLean,  J.,  concurred. 

J udgment  for  the  plaintiffs  in  error. 


French  v.  Lewis  and  Rowell — The  Great  Western 
Railway  Company,  Garnishees. 

O.  W.  R.  W.  Co. — Bridge  across  the  Humber — Arbitration  under  20  Vic.,  ch. 
146— Claim  by  Mortgagees — Right  to  pay  compensation  awarded  into  court 
under  16  Vic.,  ch.  99,  sec.  27 — Attachment  of  debts — Application  to  Q.  B. 
for  money  paid  into  C.  P. 

The  judgment  debtors  had  leased  from  C.  a lot  of  land  on  the  river  Humber, 
on  which  there  was  a stone  quarry,  and  upon  an  arbitration  under  20 
Vic.,  ch.  146,  the  Great  Western  Railway  Company  were  directed  to  pay 
them  £255,  as  compensation  for  injury  occasioned  to  them  as  such  lessees 
by  the  erection  of  a permanent  railway  bridge  over  the  river.  Before  the 
arbitration  one  of  them,  being  then  the  sole  lessee,  had  mortgaged  to  a 
bnilding  society  his  interest  in  the  land,  and  all  privileges  as  to  quarrying 
stone  contained  in  the  lease  ; and  the  railway  company,  being  notified  by 
the  society  not  to  pay  to  the  judgment  debtors  the  amount  awarded,  paid 
it  into  the  Common  Pleas.  The  judgment  creditors  having  obtained  judg- 
ment in  this  court,  attached  the  claim,  and  asked  to  be  allowed  to  take 
the  money  out  of  court,  or  for  an  order  on  the  company  to  pay  it. 

Held,  1.  That  the  money  being  in  the  Common  Pleas,  this  court  could  not 
interfere  ; but  that  if  they  had  power  to  dispose  of  it,  the  mortgagees 
would  be  entitled  before  the  judgment  creditors. 

Quaere,  whether  the  company  were  authorized  under  the  16  Vic.,  ch.  99,  to 
pay  such  money  into  court.  See  note  (a)  to  page  551. 

Quaere , also,  whether  such  a debt  could  be  attached. 

M.  G.  Cameron,  on  behalf  of  the  judgment  creditors, 
obtained  a rule  on  the  Canada  Permanent  Building  and 
Savings  Society,  and  on  the  garnishees,  to  shew  cause  why 
the  garnishees  should  not  pay  to  the  judgment  creditor, 
French,  the  amount  of  his  debt  recovered  by  the  judgment ; 
or  why  the  judgment  creditors  should  not  be  allowed  to  take 
out  of  court  so  much  of  the  money  paid  in  by  the  garnishees 
as  should  be  sufficient  to  satisfy  the  judgment. 

The  judgment  was  entered  on  the  17th  of  March,  1857, 
for  £310  6s.  lid. 

On  the  12th  of  December,  1857,  the  Great  Western 
Railway  Company  paid  into  the  Court  of  Common  Pleas 
£277  18s.,  as  the  amount  of  an  award  between  the  said 
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Great  Western  Railway  Company  and  Lewis  and  Rowell, 
and  interest  thereon;  and  also  £74  15s.,  being  the  amount 
of  an  award  between  the  Great  Western  Railway  Company 
and  Lewis,  with  interest  thereon. 

On  the  4th  of  October,  1854,  the  Rev.  H.  C.  Cooper, 
Rector  of  Christ’s  Church,  Mimico,  leased  to  Samuel  Lewis 
certain  glebe  lands  appertaining  to  the  rectory,  for  twenty- 
one  years  from  the  1st  of  October,  1854,  at  a yearly  rent  of 
£50,  payable  half  yearly. 

And  on  the  4th  of  June,  1855,  Samuel  Lewis  mortgaged 
the  same  land  (reciting  the  lease  to  him)  to  the  Canada 
Permanent  Building  and  Savings  Society  for  the  unexpired 
term  of  twenty-one  years,  to  secure  £400  advanced  by  the 
society  to  him  as  the  holder  of  four  £100  shares  in  the 
society,  with  his  privilege  of  renewal  “and  all  privileges  as 
to  quarrying  stone  contained  in  the  lease.” 

Lewis  bound  himself  to  pay  instalments  of  £9  each  on 
the  first  day  of  each  month  for  sixty  months,  and  until  the 
£400,  interest  and  charges,  should  be  fully  paid,  and  all 
other  monthly  payments,  &c.,  in  respect  to  his  shares,  and 
in  case  of  default  in  making  such  payments  for  six  months 
successively,  then  the  whole  sum  due  was  to  become  payable. 
Lewis  covenanted  to  insure  his  life  for  £400,  and  assign  the 
policy  to  the  society.  In  case  of  default  for  six  months  in 
making  the  monthly  payments,  the  society  might  enter  into 
possession  of  the  premises  and  sell  the  term,  with  all  the 
privileges  as  held  by  them,  or  might  buy  it  in.  A power  of 
distress  was  given  for  instalments  in  arrear.  And  Lewis 
agreed  to  become  tenant  to  the  society  and  their  assigns,  at 
a pepper-corn  rent,  payable  monthly,  until  default  should 
be  made  by  him  in  fulfilling  any  of  the  covenants,  &c.,  and 
in  case  of  any  default,  then  from  such  default  at  the  yearly 
rent  of  <£108,  payable  monthly. 

On  the  5th  of  November,  1857,  certain  arbitrators,  to 
whom  the  Great  Western  Railway  Company,  on  the  one 
side,  and  Lewis  and  Rowell,  on  the  other,  had  submitted 
their  differences,  executed  an  award,  in  which  they  recited 
that  all  disputes  between  the  parties  in  respect  of  the  com- 
plaint by  Lewis  aud  Rowell,  that  their  private  rights  had 
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been  abridged  by  the  erection  of  a permanent  bridge  over 
the  river  Humber  on  the  line  of  the  railway,  and  their  claim 
of  compensation  therefor,  had  been  submitted  to  the  arbitra- 
tors named,  or  a majority  of  them,  and  that  the  said  arbi- 
trators having  heard  the  parties,  &c.,  a majority  of  them 
made  their  award,  directing  that  the  company  should  pay 
the  said  Lewis  and  Rowell  £205  as  a compensation  for  ad 
damages,  injuries,  rights  of  action  or  claims  whatsoever  of 
them,  the  said  Lewis  and  Rowell,  for  or  in  respect  of  the  matter 
by  the  said  indenture  submitted,  and  in  full  satisfaction  and 
discharge  thereof,  &c. ; and  they  gave  also  directions  respect- 
ing the  costs  of  the  reference  and  award. 

The  garnishees  filed  an  affidavit  of  their  solicitor,  made  in 
December,  1857,  in  which  he  stated  that  the  company  owed 
nothing  to  Lewis  and  Rowell,  or  either  of  them,  except  on 
these  awards  made  by  reason  of  their  claim  to  compensation 
for  the  erection  of  the  bridge  over  the  Humber,  whereby  the 
leasehold  property  was  lessened  in  value.  That  he  had  re- 
ceived a notice  from  the  Canada  Permanent  Building 
Society,  that  they  were  entitled  to  the  sums  awarded,  as  the 
holders  of  the  term  of  the  said  leasehold  property  in  respect 
of  which  the  damages  were  claimed,  and  that  they  demanded 
that  the  money  should  be  paid  to  them,  on  which  account,  as 
he  had  not  yet  been  able  to  acquire  inf  ormation  of  all  the  facts, 
he  desired  to  be  allowed  to  pay  the  money  awarded  into 
court,  to  abide  such  order  as  might  be  made  respecting  it. 
He  stated  also,  that  on  the  5th  of  December  the  garnishees 
were  served  with  a summons  from  the  county  court  of  York 
and  Peel,  at  the  instance  of  Weatherly  and  Boyd,  as  judg- 
ment creditors  of  Samuel  Lewis  and  Francis  Arnoidi,  calling 
on  them  to  shew  cause  why  they  should  not  pay  to  Weatherly 
and  Boyd  any  debt  due  by  them  to  Lewis  and  Arnoidi,  or 
either  of  them,  an  attachment  order  having  been  previously 
obtained  to  cover  a debt  of  <£49  ; that  the  garnishees  were 
opposing  that  summons,  and  the  proceedings  stood  enlarged 
to  the  14th  of  December. 

On  the  return  of  the  rule  nisi  granted  this  term,  affidavits 
were  filed  on  the  part  of  the  Permanent  Building  Society. 
One  by  their  solicitor,  that  when  the  society  took  their 


550 


QUEEN’S  BENCH,  EASTER  TERM,  21  VIC. 


mortgage  from  Lewis,  the  title  to  the  property  mortgaged 
was  examined,  and  that  Rowell  had  not  then  any  interest  in 
the  property.  The  Secretary  and  Treasurer  of  the  Society 
also  made  an  affidavit,  stating  that  default  had  been  made  in 
some  of  the  instalments  payable  on  the  mortgage,  and  that 
£260  and  over  was  still  due  to  the  Society : that  there  was 
a stone  quarry  on  the  property  mortgaged,  which  at  the  time 
of  the  money  being  advanced  upon  such  security  was  jepre- 
sented  to  be  valuable,  and  it  formed  the  chief  inducement 
to  making  the  loan : that  the  bridge  put  up  by  the  Great 
Western  Railway  Company,  across  the  Humber,  stopped 
the  navigation  of  the  river,  and  thereby  injured  the  profit- 
able working  of  the  quarry,  which  injury  was  the  subject 
of  the  arbitration,  and  was  compensated  for  by  the  two 
awards  already  mentioned : that  the  Building  Society,  not 
desiring  to  occasion  expense  unnecessarily  to  the  judgment 
debtors  or  the  Great  Western  Railway  Company,  did  not  pre- 
fer any  separate  claim  for  compensation  for  the  injury  on 
their  behalf,  relying  upon  a distinct  understanding  between 
the  said  judgment  debtors  and  him,  the  deponent,  that  the 
Society  should  receive  a sufficient  sum  out  of  the  compensa- 
tion claimed  by  them  to  pay  off  the  mortgage  debt : that 
the  Society  claimed  to  receive  or  to  have  a lien  upon  the 
sums  awarded  under  their  mortgage : that  their  mortgage 
was  registered  in  the  county  register,  on  the  8th  of  June, 
1855 : and  that,  independently  of  the  sums  awarded,  the 
leasehold  property  mortgaged  was  not,  as  he  thought,  oi  any 
value  whatever. 

(7.  Robinson , for  the  mortgagees,  shewed  cause. 

7 O O 7 

Irving  appeared  for  the  garnishees. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

1.  How  can  we  make  an  order  for  paying  out  money  that 
has  been  paid  into  the  court  of  Common  Pleas — whether 
properly  or  improperly.  (See  16  Vic.,  ch.  99,  secs.  7 and  14.) 
That  of  course  is  out  of  the  question. 

If  it  rested  with  us  to  determine,  then  it  is  to  be  consider- 
ed that  the  judgment  in  this  action  was  not  entered  before 
March,  1857,  and  long  before  that  the  mortgagees  (the 
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Building  Society)  had  acquired  the  right  to  any  claim 
Lewis  as  lessee  could  have  for  damage  to  the  stone  quarry ; 
or  rather,  that  the  damage  for  which  the  money  was 
awarded  had  accrued  to  them  and  not  to  Lewis  and 
Lowell. 

We  must  discharge  the  rule,  we  think,  for  we  should  not, 
unless  in  a clear  case,  order  the  garnishees  to  pay  the  judg- 
ment creditor  money  which  they  have  already  paid  into 
another  court ; and  besides,  after  reading  the  affidavits,  and 
considering  the  contents  of  the  mortgage  made  to  the  Build- 
ing Society,  and  looking  at  9 Vic.,  ch.  81.  sec.  27,  and  19 
Vie.,  ch.  99  secs.  7 and  14,  and  20  Vic.,  ch.  146,  we  can- 
not treat  the  judgment  creditor  as  entitled  to  have  his  debt 
satihed  out  of  this  award,  even  admitting  that  we  could 
make  an  order  binding  on  the  Common  Pleas  as  to  the  dis- 
position of  the  money,  and  admitting  also  that  this  award 
for  compensation  for  damages  was,  under  the  circumstances, 
that  kind  of  debt  that  can  be  attached. 

Pule  discharged.  ( a ) 


Wallace  v.  The  Grand  Trunk  Bailway  of  Canada. 

Damages  caused  by  Railway — Limitation  and  right  of  action — Conveyance  to 
Company  by  plaintiff’s  vendor. 

The  plaintiff  sued  the  Grand  Trunk  Railway  Company,  alleging  that  their 
road  passing  through  his  land  obstructed  the  flow  of  water  which  used  to 
escape  along  a ravine,  and  thereby  flooded  several  acres  of  his  faim,  and 
made  his  residence  unhealthy  and  unfit  to  live  in.  There  was  no  natu- 
ral stream  through  the  ravine  ; and  no  negligence  was  complained  of  in 
the  construction  of  the  railway.  It  appeared  that  the  plaintiff’  had  pur- 
chased from  one  B. , who,  in  1854,  had  conveyed  to  defendants  the  track, 
and  given  a receipt  in  full  for  the  purchase  money,  and  for  all  damages 
occasioned  by  the  railway  passing  over  his  land. 

Held , that  the  action  could  not  be  maintained. 

The  first  count  of  the  declaration  alleged  that  the  plain- 
tiffs land  had  been  taken  by  defendants  for  the  purposes  of 
their  railway,  and  complained  of  neglect  on  defendants’ 
part  to  erect  and  keep  up  fences. 

(a)  An  application  was  afterwards  made  to  the  Common  Pleas  on 
behalf  of  the  mortgagees,  but  that  court  refused  to  interfere  on  the 
ground  that  the  Railway  Company  had  no  right  under  the  16  Vic.,  ch.  90, 
to  pay  the  money  in  question  into  court. 
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At  the  trial,  at  Stratford,  before  Hagartij,  J.,  this  count 
was  abandoned,  and  a verdict  taken  on  the  second  count, 
subject  to  the  opinion  of  the  court. 

The  second  count  charged  that  defendant,  in  making  and 
constructing  the  said  railway  upon  the  said  lands  so  taken 
from  the  plaintiff,  and  adjoining  the  lands  of  the  plaintiff, 
obstructed,  impeded,  and  penned  back  a certain  natural 
stream,  which  was  theretofore  wont  and  accustomed  to  run 
and  flow  in,  upon,  and  across  the  said  lands  of  the  said 
plaintiff  and  by  reason  of4'  such  obstruction,  &c.,  of  said 
natural  stream,  fifteen  acres  of  the  said  lands  of  the  plaintiff, 
adjoining  the  said  lands  of  the  defendants,  became  flooded 
and  covered  with  water,  which  caused  the  said  fifteen  acres 
of  land  of  the  plaintiff,  to  become,  and  the  same  were,  and  still 
are  of  no  use  or  value  to  the  plaintiff ; that  the  said  water 
so  obstructed,  impeded  and  penned  back  as  aforesaid,  before 
and  at  the  time  of  the  commencement  of  this  suit  was,  and 
still  is,  stagnant  and  unwdiolesome,  and  the  damp  and  vapour 
caused  thereby  have  made  the  plaintiff’s  residence  in  the 
immediate  vicinity  thereof  uncomfortable,  damp,  unhealthy 
and  untit  to  reside  in,  and  the  plaintiff,  by  reason  thereof, 
has,  during  all  the  time  aforesaid,  until  the  time  of  the 
commencement  of  this  suit,  and  still  is,  in  a sickly,  diseased, 
and  weak  state  of  health,  and  has  during  all  that  time,  for  the 
cause  aforesaid,  not  only  been  unable  to  do  and  perform  his 
necessary  affairs  and  business,  but  he  has  also  been  obliged 
to  pay,  lay  out,  and  expend  divers  sums  of  money  in  en- 
deavouring to  be  cured  of  the  sickness  and  disease  so  caused 
as  aforesaid  ; and  the  plaintiff  claimed  £200. 

Defendants  pleaded  not  guilty  by  statutes  14  & 15  Vie., 
ch.  51,  sec.  20,  and  16  Vic.,  ch.  37,  sec.  2. 

It  appeared  that  the  injury  complained  of  was,  that  the 
railway,  which  passed  by  the  side  of  the  plaintiff ’s  land,  on 
a level  or  very  nearly  so,  had  the  effect  of  obstructing  the 
flow  of  water,  which  used  to  escape  along  a ravine  from  the 
land  which  the  plaintiff  still  owned,  thereby  forcing  back  the 
water  at  wet  seasons  and  after  rain,  and  injuring  several 
acres  of  the  plaintiff ’s  land,  and  rendering  the  situation  of 
his  dwelling  house  unhealthy. 
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There  was  never  any  natural  stream  running  through  the 
ravine,  but  it  served,  as  the  plaintiff  alleged,  as  a natural 
drainage  from  his  land  adjoining,  and  carried  off  the  surface 
water. 

There  was  no  charge  in  the  declaration  that  the  defend- 
ants had  constructed  their  railway  unskilfully  or  improperly, 
or  omitted  to  do  anything  which  would  have  prevented  the 
injury  he  complained  of. 

The  land  through  which  the  railway  ran  belonged  formerly 
to  one  Buschlin.  The  railway  was  commenced  in  1853y 
while  he  owned  the  land.  The  company  settled  amicably 
with  him  for  the  land,  which  they  acquired  from  him  for  their 
track,  and  for  the  damages  which  the  construction  of  the 
railway  would  occasion  to  him  ; and  on  the  14th  of  Septem- 
ber, 1854,  they  took  from  him  a conveyance,  of  the  premises, 
on  which  was  endorsed  his  receipt  in  these  words  : 

“ Received  from  C.  S.  Gzowski  & Co.  the  within  sum  of 
£22  10s.  currency,  in  full  for  right  of  way,  and  for  all 
damages  occasioned  by  the  Grand  Trunk  Railway  of  Canada 
passing  over  and  across  my  lands.” 

The  plaintiff  purchased  from  Buschlin  after  the  Company 
had  made  this  payment  and  taken  the  deed. 

The  road  had  been  completed  and  in  use  several  years. 
The  plaintiff  claimed  damages  only  for  the  injury  occasioned 
to  them  within  the  last  six  months. 

The  evidence  was  conflicting  as  to  whether  the  railway 
had  in  fact  occasioned  any  such  injury  as  was  complained  of, 
but  the  jury  found  that  it  did,  and  gave  £17  10s.  damages 

The  objections  taken  by  the  defendants  were, 

1st.  That  on  the  evidence  no  action  could  be  maintained, 
but  the  remedy,  if  any,  could  only  be  by  arbitration,  as 
pointed  out  by  the  statute. 

2nd.  That  the  claim  was  barred,  no  action  having  been 
brought  within  six  months  after  the  completion  of  the  rail- 
way, and  the  injury  being  one  caused  by  the  construction  of 
the  railway. 

3rdly.  That  the  land  on  which  the  railway  was  built 
had  been  conveyed  to  the  Company  for  railway  purposes 
70&71  xvi.,  u.  c.  Q.  B. 
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by  the  plaintiff’s  grantor,  and  they  had  paid  him  both 
for  the  land  and  the  damages  consequent  upon  the  con- 
struction of  the  railway;  and  the  injury  complained  of 
being  caused  by  such  construction  the  plaintiff  could  not 
recover. 

4thly.  That  the  plaintiff  bought  the  land  from  the  person 
who  sold  to  defendants,  with  a full  knowledge  of  the  facts, 
and  after  the  conveyance  to  the  company,  and  was  therefore 
bound  by  the  deed  and  receipt,  and  must  be  taken  as  having 
got  the  lands  subject  to  defendants’  rights,  and  to  all  the 
injury  done  by  their  works. 

Anderson,  for  the  plaintiff,  cited  L’Esperance  v.  The  Great 
Western  R.  W.  Co.,  14  U.  C.  R.  187 ; Knapp  v.  The  Great 
Western  R.  W.  Co.,  6 C.  P.  191;  Lawrence  v.  The  Great 
Northern  R.  W.*Co.,  16  Q.  B.  643. 

Bell  (of  Belleville)  contra,  cited  Cameron  v.  The  Ontario, 
Simcoefc  Huron  R.  W.  C.,  14  U.  C.  R.  612. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Independent  of  the  objection  taken  to  the  lateness  of  the 
action,  it  fails  in  our  opinion  on  several  grounds. 

It  is  not  true,  as  is  alleged  in  the  declaration,  that  the  de- 
fendants constructed  their  railway  upon  the  lands  taken  from 
the  plaintiff,  for  they  obtained  the  land  on  which  they  con- 
structed their  railway  from  the  previous  proprietor,  Buschlim 
who  conveyed  it  to  them  before  he  sold  the  adjoining  land 
to  the  plaintiff.  The  plaintiff  never  had  any  interest  in 
the  land  on  which  the  defendants  made  their  railway; 
and  it  was  proved  upon  the  trial  that  the  defendants 
had  compensated  the  previous  proprietor,  not  only  for 
the  land  which  they  acquired  from  him,  but  for  all  dam- 
ages occasioned  by  the  railway  passing  over  and  across  his 
lands. 

Buschlin  could  not,  after  giving  the  acknowledgment  which 
he  did,  have  sustained  an  action  for  the  injury  this  plaintiff 
complains  of,  for  he  had  accepted  compensation  for  it ; and 
he  could  not  put  the  plaintiff*  in  a better  situation  in  that 
respect  than  he  was  in  himself,  nor  give  a new  claim  against 
the  Company  by  disposing  of  his  land. 
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And,  besides,  nothing  is  shewn  in  the  declaration  to  have 
been  done  except  what  the  law  allowed,  namely,  the  making 
the  railway,  for  which  there  is  no  right  of  action,  but  only 
a right  of  compensation  to  be  settled  by  arbitration,  when 
the  parties  themselves  do  not  come  to  any  amicable  agreement, 
which  they  did  in  this  case.  There  is  no  allegation  here  of 
the  railway  being  improperly  constructed. 

In  our  opinion  the  plaintiff  should  be  nonsuited. 

Judgment  for  defendants. 


During  this  term,  the  following  gentlemen  were  called  to 
the  bar: — William  Baldwin  Sullivan,  Henry  Massing- 
berd,  Alexander  Forsyth  Scott,  Ward  Hamilton 
Bowlby,  Anthony  Lefroy. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
“ Archibald  McLean,  J. 

“ Robert  Easton  Burns,  J. 


The  Municipality  of  the  Township  of  East  Nissouri 
v.  Dennis  Horseman,  John  Carr  and  John  Johns. 

Commission  under  12  Vic.,  ch.  81,  sec.  181 — Power  to  summon  witnesses  and 
call  for  documents — Refusal  to  appear  or  produce  documents,  and  procur- 
ing cleric  to  conceal  them — Action  therefor — Conspiracy — Declaration — De- 
murrer. 

The  plaintiffs,  The  Municipality  of  East  Nissouri  for  1858,  by  their  declar- 
ation— after  alleging  that  the  defendants  were  township  Councillors  for 
East  Nissouri  during  1856,  that  a commission  was  issued  under  12  Vic., 
ch.  81,  sec.  181,  to  enquire  into  the  financial  affairs  of  the  township,  and 
the  commissioners  had  thereby,  and  by  force  of  the  statute,  all  such 
powers  as  by  law  are  vested  in  commissioners  under  9 V ic. , ch.  38,  and 
were,  by  virtue  of  the  said  commission,  and  of  said  statute,  empowered  to 
summon  witnesses  before  them,  and  require  them  to  give  evidence,  and 
produce  such  documents  as  the  commissioners  should  deem  requisite;  and 
that  the  commissioners  in  pursuance  of  their  said  powers  met,  and  sum- 
moned the  defendants  as  witnesses  to  give  evidence  on  oath,  and  produce 
certain  documents  which  the  said  commissioners  deemed  requisite — 
charged  that  defendants,  contriving  and  maliciously  intending  to  obstruct 
and  delay  the  commissioners  in  the  discharge  of  their  duties,  and  in  mak- 
ing the  said  enquiry,  and  to  cause  great  damage  to  the  plaintiffs  by  rea- 
son of  the  expenses  of  said  commissioners,  and  to  obstruct  and  delay 
them  in  obtaining  said  evidence,  and  to  prevent  the  production  of  said 
documents,  wickedly,  and  maliciously  among  themselves  did  conspire, 
contrive,  confederate  and  agree  together  to  obstruct  and  delay  the  com- 
missioners in  making  said  enquiry,  and  to  cause  great  expense  to  the 
plaintiffs  by  increasing  the  costs  of  said  commission,  and  to  obstruct  and 
prevent  them  from  obtaining  said  evidence,  and  to  obstruct  and  delay 
the  production  of  said  documents,  and  prevent  and  hinder  the  said  en- 
quiry. And  that  defendants  maliciously  contriving  and  intending  as  afore- 
said, afterwards,  and  in  pursuance  of  the  said  conspiracy,  &c.,  refused 
and  neglecteti  to  attend  before  the  said  commissioners  as  witnesses,  and 
to  give  evidence  to  them,  and  to  produce  the  said  documents,  although 
defendants  might,  and  could,  and  ought  to  have  attended  and  given  such 
evidence,  and  produced  said  documents  : and  did  procure  one  N.,  the 
clerk  of  said  Municipality,  and  who  as  such  clerk  had  the  custody  and 
possession  of  said  documents,  to  part  with  the  custody  and  possession 
thereof,  and  to  conceal  or  remove  himself,  to  avoid  being  summoned  or 
attending  as  a witness  before  said  commissioners,  and  to  obstruct  and 
delay  the  production  t>f  said  documents  before  them  : and  did  otherwise 
procure  the  said  documents  to  be  concealed  and  kept  concealed  from  said 
commissioners — whereby  the  said  enquiry  was  hindered  and  delayed,  and 
the  plaintiffs  were  in  consequence  made  liable  to  pay  £300  over  and 
above  what  they  would  otherwise  have  been  compelled  to  pay,  if  it  haid 
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not  been  for  said  acts  and  conduct  of  defendants.  That  the  necessary 
expenses  of  executing  said  commission,  as  provided  by  the  statute,  would 
not  have  exceeded  £50,  except  for  such  unlawful  conduct  of  defendants  ; 
but  in  consequence  and  by  means  thereof,  and  of  the  premises,  said  ex- 
penses amounted  to  £350,  and  the  same  were,  after  th^  execution  of  said 
commission,  and  before  this  suit,  settled  and  allowed  by  the  Inspector- 
General,  according  to  the  statute,  at  £350,  being  £300  more  than  would 
otherwise  have  been  incurred  or  allowed,  and  which  said  sum  the  plain- 
tiffs had  paid  to  said  commissioners  before  the  commencement  of  this  suit. 
Upon  demurrer,  held  that  the  declaration  was  good.  That  although  a case 
of  the  first  impression,  a good  ground  of  action  was  shewn,  there  being  a 
wrongful  act  done  by  the  defendants  without  any  reasonable  cause,  and 
legal  damage  resulting  to  the  plaintiffs. 

As  to  the  various  objections  taken  : — 

1.  Held,  that  the  damage  was  sufficiently  stated,  and  was  a legal  damage, 
being  directly  occasioned  by  the  act  complained  of. 

2.  Quaere  whether  the  declaration  could  be  taken  to  allege  that  power  was 
given  by  the  commission  to  summon  witnesses,  &c.  If  not,  the  commis- 
missioners  would  have  no  such  power. 

3.  Held,  that  it  was  sufficiently  averred  that  defendants  acted  maliciously, 
without  reasonable  or  probable  cause. 

4.  That  the  fact  of  the  costs  having  been  allowed  by  the  Inspector-General 
at  £350,  was  no  answer  to  the  charge  made  against  defendants. 

5.  That  it  was  unnecessary  to  aver  that  defendants  had  been  tendered  their 
expenses  as  witnesses,  there  being  no  provision  for  such  payment. 

6.  Or  that  the  evidence  or  documents  required  were  material. 

7.  That  as  upon  the  whole  declaration  good  ground  was  shewn  to  sustain 
an  action  on  the  case,  it  could  be  no  objection  that  a conspiracy  was 
alleged,  and  that  the  facts  stated  could  not  support  an  action  for  con- 
spiracy. 

8.  That  defendants  must  be  treated  as  being  charged  as  individuals,  not  as 
acting  in  their  capacity  of  councillors. 

The  first  count  of  the  declaration  alleged  “that  the  defend* 
ants,  during  the  year  1856,  were  township  councillors  for 
the  township  of  East  Nissouri,  and  then  and  during  the  time 
hereinafter  mentioned  respectively  held,  occupied  and  en- 
joyed the  said  offices,  and  upon  the  petition  of  one-third  or 
upwards  of  the  members  of  the  municipal  corporation  of  the 
township  of  East  Nissouri,  and  sufficient  cause  being  shewn, 
His  Excellency  the  Governor-General  of  this  Province,  by 
order  in  council,  dated  on  or  about  the  1st  of  July,  1856, 
directed  to  be  issued,  and  thereupon  there  was  issued,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  a 
commission  under  the  great^seal  of  this  Province,  directed 
to  David  Shank  McQueen,  Esquire,  James  Ingersoll.  Es- 
quire, and  George  Washington  Whitehead,  Esquire,  the 
commissioners  therein  named,  directing  them,  the  said  com- 
missioners, or  as  many  of  them  as  were  therein  empowered 
to  act,  to  enquire  into  the  financial  and  monetary  affairs  of 
the  Municipal  Council  of  the  township  of  East  Nissouri,  and 
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all  things  connected  therewith,  and  the  said  commissioners 
were  thereby,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  empowered  to  act  in  the  execution  thereof, 
and  had  all  such  powers  vested  in  them  as  are  by  law  vested 
in  commissioners  of  enquiry  appointed  under  the  Act  of  the 
Parliament  of  this  Province,  passed  in  the  ninth  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  chapter  thirty-eight, 
intituled  “An  Act  .tb  empower  commissioners  for  enquring 
into  matters  connected  with  the  public  business  to  take  evi- 
dence on  oath,”  and  the  said  commissioners,  or  such  of  them 
as  were  empowered  to  act  as  aforesaid,  were  by  virtue  of  the 
said  commission,  and  of  the  said  statute,  empowered  to  sum- 
mon and  require  to  come  before  them  any  party  or  witnesses, 
and  to  require  them  to  give  evidence  on  oath  orally  or  in 
writing,  and  to  produce  such  documents  and  things  as  such 
commissioners  as  aforesaid  should  deem  requisite  to  the  full 
investigation  of  the  matters  into  which  they  were  so  appoint- 
ed to  examine.  And  the  said  commissioners,  in  pursuance 
of  their  said  powers,  did  on  the  said  1st  of  July,  1856,  meet 
and  assemble  together  to  enquire  into  the  financial  and  mone- 
tary affairs  of  such  municipal  corporation  and  all  things  con- 
nected therewith,  and  did  then  summon  and  require  to  come 
before  them,  the  said  commissioners,  the  said  defendants,  as 
witnesses,  to  give  evidence  on  oath,  and  to  produce  certain 
documents  which  the  said  commissioners  deemed  requisite, 
and  which  were  in  fact  requisite  to  the  full  investigation 
of  the  matters  into  which  the  said  commissioners  were 
appointed  to  examine — that  „ is  to  say,  the  assessment  rolls 
and  the  collectors’  rolls  of  the  said  township  of  East  Nis- 
souri,  the  minute  books  and  entries  of  the  proceedings  of  the 
meetings  of  the  said  municipal  corporation,  the  resolutions 
and  by-laws  of  the  said  municipal  corporation,  and  the 
receipts,  vouchers,  accounts,  and  other  writings  relating  to 
the  financial  and  monetary  affairs  of  the  said  township  and 
connected  therewith,  and  which  were  required  by  the  said 
commissioners  in  the  said  enquiry.  And  the  defendants, 
well  knowing  the  premises,  but  contriving  and  maliciously 
intending  to  obstruct,  hinder  and  delay  the  said  commis- 
sioners in  the  discharge  of  their  duties,  and  in  making  the 
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said  enquiry,  and  to  cause  great  expense  and  damage  to  the 
plaintiffs,  by  reason  of  the  expenses  of  the  said  commission- 
ers, and  in  and  about  the  execution  of  the  said  commission, 
and  to  obstruct,  hinder  and  prevent  the  said  commissioners 
from  obtaining  the  said  evidence,  and  to  obstruct,  hinder  and 
delay  the  production  of  the  said  documents  before  the  said 
commissioners,  the  defendants  on,  to  wit,  the  day  and  year 
last  aforesaid,  wickedly  and  maliciously  among  themselves 
did  conspire,  contrive,  confederate  and  agree  together  to 
obstruct,  hinder,  and  delay  the  said  commissioners  as  afore- 
said in  the  discharge  of  their  duties  as  such  commissioners, 
and  in  making  the  said  enquiry,  and  to  cause  great  expense 
and  damage  to  the  plaintiffs,  by  increasing  the  costs  and 
expenses  of  the  said  commission  as  aforesaid,  and  to  obstruct, 
hinder,  and  prevent  the  said  commissioners  from  obtaining 
the  said  evidence,  and  to  obstruct,  hinder,  and  delay  the 
production  of  the  said  documents  respectively  before  the 
said  commissioners  as  aforesaid,  and  to  obstruct,  hinder? 
and  prevent  the  said  enquiry  into  the  financial  and  monetary 
affairs  of  the  said  municipality  ; and  the  defendants  malici- 
ously contriving  and  intending  as  aforesaid,  afterwards,  and 
during  the  continuance  of  the  said  commission,  and  on  the 
said  1st  day  of  July,  and  on  divers  other  days  and  times 
between  that  day  and  the  1st  day  of  July,  1857,  and  in  pur- 
suance of  and  according  to  the  said  conspiracy,  combination, 
confederacy  and  agreement,  and  in  order  to  carry  the  same 
into  effect,  did  then,  and  on  the  said  other  days  and  times, 
refuse  and  neglect  to  attend  before  the  said  commission  as 
witnesses  as  aforesaid,  and  did  neglect  and  refuse  to  give 
evidence  to  the  commissioners  as  aforesaid,  and  did  neglect 
and  refuse  to  produce  to  the  said  commissioners  the  said 
documents  respectively,  although  the  said  defendants  might, 
and  could,  and  ought  to  have  so  attended  and  given  such 
evidence,  and  produced  such  documents  respectively  ; and 
did  procure  one  Gregg  Nealon,  the  clerk  of  the  said  munici- 
pality, and  who  as  such  clerk  had  the  custody  and  posses- 
sion thereof,  to  part  with  the  possession  and  custody  of  the 
said  documents,  or  a portion  of  them,  to  some  person  or  per- 
sons to  the  plaintiffs  unknown,  or  to  the  defendants,  or  some 
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of  them,  and  to  conceal  himself,  or  to  remove  himself  to  some 
place  to  the  said  commissioners  unknown,  for  a long  time, 
to  wit,  for  the  space  of  six  months,  to  avoid  being  sum- 
moned or  attending  as  a witness  before  the  said  commission- 
ers, and  to  avoid,  obstruct,  hinder,  delay  and  prevent  the 
production  of  the  said  documents  before  the  said  commis- 
sioners as  aforesaid,  and  did  otherwise  cause  and  procure 
the  said  documents  to  be  concealed  and  kept  concealed  from 
said  commissioners  during  the  period  aforesaid,  whereby  the 
enquiry  of  the  said  commissioners  was  obstructed,  hindered, 
and  delayed,  and  the  plaintiffs  were  in  consequence  made 
liable  to  pay  a large  sum  of  money,  to  wit,  the  sum  of  £300, 
over  and  above  what  the  plaintiffs  would  otherwise  have 
been  compelled  to  pay,  if  it  had  not  been  for  the  said  acts 
and  conduct  of  the  defendants  in  pursuance  of  the  said  com- 
bination, confederacy,  conspiracy  and  agreement  of  the 
defendants  as  aforesaid.  And  the  plaintiffs  say  that  the 
necessary  expense  of  executing  the  said  commission,  as  pro- 
vided by  the  statute  in  that  behalf,  would  not  have  exceeded 
the  sum  of  £50,  except  for  the  unlawful  and  malicious  acts 
conduct,  combination,  confederacy,  conspiracy  and  agree- 
ment of  the  defendants  as  aforesaid;  but  in  consequence  and 
by  means  thereof,  and  of  the  premises,  the  expenses  of  exe- 
cuting such  commission  of  enquiry  amounted  to  the  sum  of 
£350,  and  the  same  were  after  the  execution  thereof,  and 
before  the  commencement  of  this  suit,  settled  and  allowed 
by  the  Inspector-General  of  this  Province  for  the  time  being, 
according  to  the  statute,  at  the  sum  of  £350,  being  the  sum 
of  £300  more  than  would  otherwise  have  been  incurred  or 
allowed,  and  which’  sum  the  plaintiffs  have  paid  to  the 
said  commissioners  before  the  commencement  of  this  suit ; 
and  by  means  of  the  premises  the  plaintiffs  have  been  and 
are  otherwise  greatly  prejudiced  and  damnified.” 

Defendants  pleaded  not  guilty,  and  also  demurred  to  the 
declaration  upon  the  following  grounds  : 

1.  That  the  said  count  does  not  shew  what  damage  the 
plaintiffs  have  sustained  by  reason  of  the  acts  of  the  defen- 
dants. 2.  Nor  how  the  defendants  became  legally  bound  to 
give  such  evidence  or  produce  such  documents.  3.  Nor 
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that  the  defendants  acted  maliciously  or  without  reasonable 
and  probable  cause.  4.  That  the  said  costs  when  settled 
and  allowed  by  the  Inspector-General  formed  a debt  due  by 
the  plaintiffs,  and  are  rightly  payable  by  them,  and  the 
decision  of  said  officer  cannot  be  reviewed  in  this  form  of 
proceeding.  5.  That  the  statute  in  the  first  count  referred  to 
had  expired  at  the  time  such  commission  issued,  and  there- 
fore said  commissioners  had  no  such  powers  as  were  formerly 
conferred  by  said  statute.  6.  That  defendants  were  not 
bound  to  attend  as  such  witnesses  until  their  necessary  ex- 
penses were  paid,  nor  does  it  appear  that  the  evidence  they 
could  give  was  material,  or  that  such  documents  were  mate- 
terial.  7.  That  it  is  consistent  with  the  statements  in  said 
first  count  that  the  defendants  acted  in  the  premises  as 
councillors  of  said  township,  and  they  therefore  contend  that 
they  are  not  liable  to  be  sued  for  acts  so  done,  or  at  all 
events  not  in  a court  of  common  law.  8.  That  no  action 
will  lie  for  a conspiracy,  under  such  circumstances  as  are 
stated  in  the  said  first  count. 

Beard,  for  the  demurrer,  cited  12  Vic.,  ch.  81,  sec.  181 ; 
16  Vic.,  ch.  181,  sec.  SO;  9 Vic.,  ch.  38;  14  & 15  Vic.,  ch. 
109,  sec.  35  ; Grant  on  Corporations,  271,  314;  Regina  v. 
Mayor  of  Cambridge,  4 Q.  B.  801 ; Cotterell  v.  Jones,  11  G. 
B.  713  ; Davis  v.  Minor  et  ah,  2 U.  C.  R.  464 ; Flight  v. 
Leman,  4 Q.  B.  883  ; Fivaz  v.  Xicholls,  2 C.  B.  511  ; Maun- 
sell  v.  Ainsworth,  8 Dowl.  869. 

JD.  G.  Miller , contra. 

Robinson,  C.  J. — From  what  has  been  disclosed  in  other 
proceedings  before  us,  in  which  the  conduct  of  these  defend- 
ants as  members  of  the  municipal  council  of  East  Nissouri 
has  come  in  question,  there  is  reason  to  apprehend  that  the 
inhabitants  of  that  township  have  good  ground  for  complaint 
against  these  defendants.  The  present  action  is  an  ingeni- 
ous effort  of  the  counsel  employed  by  the  municipality  to 
obtain  redress  for  the  pecuniary  injury  they  complain 
of,  if  it  be  possible,  and  our  desire  should  be  to  uphold 
this  action,  if  it  can  be  done  consistently  with  legal  prin- 
ciples. 
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If  there  could  have  been  a proceeding  by  mandamus  to 
compel  the  production  of  the  books  and  papers  spoken  of, 
which  were  under  the  control  of  the  defendants  and  others 
as  comprising  the  municipal  council  in  1856,  still  such  a 
remedy  would  not  have  prevented  the  injury  arising  from 
the  delay  of  which  the  plaintiffs  complain,  and  could  not 
have  given  them  pecuniary  compensation  for  that  injury. 

The  defendants  contend  that  an  action  of  this  nature  has 
no  precedent  to  support  it,  and  the  plaintiffs’  counsel  admits 
this,  but  insists  that  it  may  be  supported  on  principle  and 
by  analogy.  Before  we  determine  that  it  can  be  so  sup- 
ported we  have  many  things  to  consider. 

The  principle  on  which  actions  on  the  case  in  the  nature 
of  a conspiracy  may  be  maintained  are  perhaps  no  where 
more  clearly  and  comprehensively  discussed  than  by  Lord 
Chief  Justice  Holt  in  his  judgment  on  Savile  v.  Roberts  (1 
Ld.  Raym.  379).  That,  however,  was  the  plain  case  of  an 
action  brought  for  the  malicious  prosecution  of  a criminal 
charge,  and  is  therefore  not  in  its  circumstances  exactly 
analogous  ; but  it  is  material  to  some  of  the  questions  which 
are  presented  in  the  present  case,  as  it  determines  that  ac- 
tions of  this  nature,  though  called  actions  in  the  nature  of 
writs  of  conspiracy,  yet  are  in  truth  to  be  treated  as  other 
actions  on  the  case,  with  little  or  no  regard  to  the  law  upon 
the  subject  of  actions  for  conspiracy,  which  are  properly  so 
called;  and  they  are  held  to  be  maintainable,  in  general, 
when  one  man  suffers  legal  damage  consequentially  from  the 
wrongful  act  of  another  done  maliciously  and  without  rea- 
sonable cause,  an«l  that  the  legal  damage  sufficient  to  sup- 
port the  action  may  be  pecuniary  damage  only,  without  its 
being  necessary  that  the  plaintiff  should  have  been  injured 
in  point  of  reputation,  or  his  personal  liberty  interfered  with. 

The  defendants’  counsel,  perhaps,  would  not  concede  that 
Savile  v.  Roberts  goes  the  length  of  supporting  an  action 
on  the  case  on  such  general  ground,  when  the  plaintiff  has 
not  been  indicted  or  charged  with  any  offence,  nor  been 
arrested  in  a civil  action,  nor  even  had  an  action  brought 
against  him.  At  all  events  the  defendants  have  raised 

o 

certain  specific  objections  to  the  present  declaration. 
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1st.  They  urge  that  it  does  not  shew  what  damage  the 
plaintiffs  have  sustained  by  reason  of  the  defendants’  acts ; 
but  in  my  opinion  the  declaration  does  shew  what  damage  it 
is  that  the  plaintiffs  complain  they  have  suffered.  They 
state  that  the  corporation,  under  the  provisions  of  the  statute 
12  Vic.,  ch.  81,  sec.  181,  have  been  made  to  pay  the 
expense  of  the  commission  of  enquiry,  and  that  this  expense 
has  been  much  increased  by  the  delay  occasioned  by  the 
groundless  and  malicious  refusal  of  the  defendants  to  give 
evidence  and  to  produce  books  and  papers  which  they  could 
and  ought  to  have  produced.  The  corporation,  the  plaintiffs 
allege,  have  had  to  pay  £300  more  than  would  have  been 
allowed  against  them  by  the  Inspector-General  but  for  that 
delay. 

That  is  an  actual  pecuniary  damage  plainly  stated,  but 
still  we  are  to  consider  whether  it  is  a legal  damage,  for  if 
not,  the  case  of  Cotterell  v.  Jones  (6  C.  B.  714),  cited  by  Mr. 
Beard , is  strong  to  shew  that  the  action  could  not  be  sup- 
ported. 

It  certainly  was  a-  legal  damage,  in  this  sense,  that  the 
corporation  could  not  escape  paying  such  expenses  as  the 
Inspector-General  settled  and  allowed.  The  181st  section 
of  the  12  Vic.,  ch.  81,  is  express  on  that  point.  Then  was 
it  a pecuniary  damage  directly  and  necessarily  resulting 
from  the  defendants’  alleged  wrongful  conduct,  or  was  it  a 
damage  such  as  comes  within  the  principle  of  cases  in  yvhich 
the  damage  claimed  has  been  adjudged  as  too  remotely  con- 
nected with  the  wrongful  act  or  omission  to  be  contemplated 
by  the  law  as  naturally  arising  from  it,  and  therefore  not  to 
be  allowed  for  ? I come  to  the  conclusion,  though  not  quite 
free  from  doubt,  that  taking  the  statements  in  the  declara- 
tion to  be  correct,  the  damage  is  shewn  to  have  resulted 
naturally  and  directly  from  the  conduct  complained  of,  so 
that  the  plaintiffs  have  no  difficulty  of  that  kind  to  contend 
against. 

Of  course,  whether  the  conduct  of  the  defendants  did 
occasion  the  additional  delay  and  expense,  as  alleged,  would 
be  a matter  to  be  proved  upon  the  trial,  if  the  defendants 
went  to  trial  on  a proper  record. 
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If  a witness  subpoenaed  in  a civil  action  delayed  coming 
without  excuse,  and  the  party  who  subpoenaed  him  was  com- 
pelled to  pay  costs  in  consequence,  I think  he  would  have  a 
good  right  of  action,  and  the  corporation  in  this  case  were 
in  effect  put  upon  their  trial  by  the  issuing  of  this  commission. 

The  second  objection  taken  is  that  the  declaration  does 
not  shew  how  the  defendants  were  legally  bound  to  give 
evidence  or  to  produce  documents,  and  this  does  seem  to 
raise  a new  and  difficult  question,  as  this  declaration  is 
framed. 

We  have  to  look  first  at  the  9th  Vic.,  ch.  38,  then  at  12 
Vic.,  ch.  81,  sec.  181,  and  to  ask  ourselves  this  question — 
whether  any  commission  of  enquiry  issued  under  12  Vic.,  ch. 
81,  sec.  181,  would  carry  with-it  the  power  to  summon  wit- 
nesses, and  to  hear  them  upon  oath,  and  to  require  the  pro- 
duction of  documents,  without  any  thing  being  said  in  the 
commission  itself  in  relation  to  such  powers. 

I think  the  legislature  very  probably  meant,  that  in  all 
such  commissions  as  are  contemplated  by  9 Vic.,  ch.  38,  the 
power  to  summon  witnesses,  &c.,  should  be  inserted  as  mat- 
ter of  course,  but  they  may  have  meant  to  reserve  a discre- 
tion to  the  government  to  insert  such  a provision  or  not  as 
they  might  think  best ; and  at  any  rate,  what  the  statute 
says  is,  that  the  commissioners  appointed  under  the  last  act 
“shall  have  all  such  powers  for  the  conducting  such  en- 
quiry now  by  law  vested  in  commissioners  of  enquiry  ap- 
pointed under  the  act  9 Vic.,  ch.  38 ; and  when  we  look  at 
this  last  mentioned  act  it  is  plain  that  the  law  does  not.  vest 
in  commissioners  appointed  under  it  the  power  to  send  for 
witnesses,  and  require  the  production  of  documents,  unless 
authority  to  do  so  is  expressly  conferred  by  the  terms  of  the 
commission. 

If,  therefore,  commissioners  appointed  to  enquire  into 
abuses  in  municipal  corporations,  should  be  held  by  us  to 
have  the  power  in  question  without  any  thing  being  said 
about  it  in  their  commission,  they  would  have  not  the  same 
but  larger  powers  for  conducting  their  enquiry  than  is 
vested  by  law  in  commissioners  appointed  under  the  statute 
9 Vic.,  ch.  38. 
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But  if  we  must  hold,  as  I think  we  must,  that  the  com- 
missioners spoken  of  in  this  declaration  had  no  power  to 
summon  witnesses  and  require  the  production  of  documents, 
unless  it  was  conferred  upon  them  by  the  commission — 
that  is,  by  something  expressed  in  it — yet  we  have  to  con- 
sider whether  the  declaration  dees  or  does  not  import  that 
the  commission  which  issued  to  them  did  confer  such  power 
upon  them. 

I think  it  does  not  sufficiently  import  that  the  commission 
contained  any  words  conferring  the  power  in  question,  for  it 
only  tells  us  that  the  commission  directed  the  persons  named 
in  it  to  enquire  into  the  financial  affairs  of  the  municipality 
and  all  things  connected  therewith,  and  that  “the  said  com- 
mississioners  were  thereby  ” (that  is,  by  such  command)  “ and 
by  force  of  the  statute  in  such  case  made  and  provided , em- 
powered to  act  in  the  execution  thereof,  and  had  all  such 
powers  vested  in  them  as  are  by  law  vested  in  commissioners  of 
enquiry  appointed  by  the  statute  9 Vic.,  ch.  38.”  And  that 
they  were  “by  virtue  of  the  said  commission,  and  of  this  statute, 
empowered  to  summon  and  require  to  come  before  them  any 
party  or  witnesses,  &c.;  and  did,  in  pursuance  of  their  said 
powers,  summon  the  defendants,”  &c. 

We  cannot  say  that  the  plaintiffs  mean  anything  more 
by  this  than  that  by  virtue  of  their  commission,  merely  direct- 
ing them  to  enquire  (for  this  is  all  we  are  told  of  it),  and 
of  the  statute,  the  commissioners  had  power  to  summon  the 
defendants  before  them,  or  to  require  them  to  produce  docu- 
ments, though  no  power  to  do  those  things  was  conferred  by 
the  language  of  the  commission.  Whether  there  was  in  fact 
any  such  authority  inserted  in  the  commission,  or  whether 
the  plaintiffs  rely  upon  the  statute  12  Vic.,  ch.  81,  as  giving 
it  by  the  mere  reference  made  in  it  to  9 Vic.,  ch.  38,  does 
not  appear  in  the  declaration ; but  I think  it  ought,  for 
everything  may  turn  upon  that,  and  it  seems  to  me  that 
the  third  objection  taken  by  the  defendants  to  the  declara- 
tion— that  it  does  not  shew  how  the  defendants  were  legally 
bound  to  give  evidence,  or  produce  documents,  so  far  as 
regards  the  complaint  for  not  attending  and  not  producing 
documents,  is  a valid  objection,  though  of  course  it  would 
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not  be  if  the  statute  12  Vic.,  ch.  81,  gave  that  power  of  itself 
to  all  such  commissioners,  for  then  we  should  be  bound  to 
notice  that  such  was  their  authority. 

As  to  the  other  objections  taken,  it  is  sufficiently  averred, 
I think,  that  the  defendants  acted  maliciously  and  without 
reasonable  and  probable  cause.  The  substance  of  the  com- 
plaint is  that  the  defendants,  for  the  malicious  purpose  of 
obstructing  the  enquiry  to  be  conducted  by  the  commis- 
sioners, neglected  and  refused  to  attend  as  witnesses  when 
summoned,  and  to  produce  documents,  though  they  could, 
and  might,  and  ought  to  have  attended  as  witnesses,  and 
have  produced  such  documents.  The  case  of  Mansell  v. 
Ainsworth  (8  Dowl.  869),  cited  in  the  argument,  is  in  this 
respect  a good  deal  in  point  to  shew  that  this  is  equivalent 
to  asserting  that  the  defendants  had  no  reasonable  cause  for 
their  conduct,  which  is  expressly  ascribed  to  a malicious 
purpose. 

The  next  objection  is,  that  the  mere  fact  of  the  Inspector- 
General  having  allowed  the  costs  spoken  of  as  fairly  to  be 
charged  against  the  corporation,  is  conclusive  to  shew  that 
the  corporation  have  been  rightly  made  to  pay  them.  No 
doubt  they  were  rightly  made  to  pay  them,  as  regards  the 
claim  of  the  commissioners  to  receive  them,  for  the  statute 
gives  authority  to  the  Inspector-General  to  determine  that, 
but  that  does  not  make  it  less  a grievance,  and  a good  legal 
ground  of  complaint,  if  these  costs  had  been  increased  by  the 
wilful  misconduct  of  the  defendants. 

As  to  the  statute  9 Vic.,  ch.  38,  having  expired,  and  not 
being1  in  force  when  the  commission  issued,  which  is  the 
next  objection,  I have  found  on  examination  that  it  has 
never  been  allowed  to  expire,  and  that  it  has  been  kept  in 
force  to  this  time  by  continuing  acts  passed  from  year  to 
year. 

Another  objection  taken  is,  that  the  defendants  were  not 
bound  to  attend  as  witnesses  until  they  had  been  paid  or 
tendered  their  expenses,  and  that  there  is  no  averment  of 
such  payment  or  tender  in  the  declaration. 

I do  not  think  that  we  can  hold  such  an  averment  neces- 
sary in  the  present  case.  The  declaration  states  that  the 
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defendants  had  been  members  of  the  council,  and  it  may 
therefore  be  fairly  assumed  that  the  enquiry  which  the  com- 
missioners were  directed  to  make  into  the  financial  affairs  of 
the  corporation  would  involve,  or  might  involve  the  conduct 
of  these  defendants  while  they  controlled  the  affairs  of  the 
corporation;  and  though  the  declaration  states  that  they 
were  summoned  to  attend  as  witnesses,  and  to  produce 
documents,  it  would  be  more  just  to  regard  them  as  in  the 
light  of  parties.  But,  besides,  this  is  not  the  case  of  one 
party  suing  another  in  a civil  action,  and  requiring  a person 
to  attend  as  a witness  in  his  behalf.  It  is  a public  enquiry, 
conducted  under  a public  act  of  parliament,  which  says 
nothing  about  compensation  to  witnesses ; and  I know  of  no 
authority  for  holding  that  persons  called  before  the  commis- 
sioners would  be  entitled  to  compensation  for  expenses  or 
loss  of  time,  any  more  than  in  a case  of  prosecution  for  a 
misdemeanor. 

And  further,  there  is  this  to  be  considered,  which  applies 
indeed  to  one  or  two  others  of  the  objections — that  this  is  a 
demurrer  to  the  whole  declaration,  which  contains,  besides 
the  complaint  against  defendants  for  not  attending  as  wit- 
nesses or  producing  documents,  another  and  distinct  com- 
plaint, that  they  procured  the  clerk  of  the  municipality,  who 
had  the  papers  in  his  custody,  to  put  them  out  of  his  posses- 
sion, and  to  conceal  himself,  and  this  with  the  malicious 
purpose  of  obstructing  the  execution  of  the  commission. 

That  charge  in  the  declaration  is  at  least  free  from  any 
objection  on  the  ground  of  not  paying  or  tendering  expenses 
to  the  defendants  as  witnesses,  and  therefore  this  objection, 
I think,  could  not  prevail,  because  it  does  not  affect  the 
whole  declaration. 

The  next  objection  taken  is,  that  it  does  not  appear  that 
the  evidence  or  documents  which  the  commissioners  required 
from  defendants  were  material.  Such  an  objection  does  not 
in  the  nature  of  things  Rpply  in  a case  like  the  present,  for 
the  plaintiffs  are  not  in  this  action  ascribing  their  damage 
to  the  loss  of  the  evidence,  and  the  effect  that  produced  in 
. the  case,  which  was  not  a case  of  theirs,  nor  was  the  evi- 
dence required  by  them.  It  was  the  commissioners  who 
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desired  it ; and  if  they  thought  it  might  be  material,  and 
therefore  waited  for  it,  and  if  such  waiting  occasioned  ex- 
pense which  fell  upon  the  plaintiffs,  it  cannot  signify  to  the 
plaintiffs,  so  far  as  regards  the  grounds  of  their  complaint, 
whether  it  would  have  turned  out  that  the  evidence  called 
for  by  the  commissioners  would  have  been  material  or  not. 
Besides,  the  defendants  could  not  tell  whether  it  would  have 
been  material  or  not. 

The  last  two  objections  are  in  substance  the  same,  and  are 
in  effect  this — that  for  all  that  is  stated  it  may  be  that  the 
defendants  acted  in  the  premises  as  councillors,  and  if  so, 
they  are  not  liable  to  be  sued  at  law  for  acts  so  done ; and 
that  upon  the  statement  of  facts  in  the  declaration  no  action 
for  a conspiracy  will  lie. 

As  to  the  latter  of  these  two  objections,  that  on  the  facts 
stated  no  action  for  a conspiracy  will  lie,  there  can  be  no 
question.  No  action  for  conspiracy,  properly  so  called, 
would  lie  on  those  facts,  for  that  action,  as  is  explained  in 
Savile  v.  Roberts  (1  Ld.  Raym.  378),  would  lie  only  in 
cases  of  injury  to  life  or  limb,  or  to  personal  liberty — that 
is,  a writ  of  conspiracy  lay  in  such  cases  only — though  in 
more  modern  times  actions  on  the  case  in  the  nature  of  con- 
spiracy have  been  brought  also  in  cases  where  a party  has 
suffered  in  reputation,  or  in  property,  by  a false  and  mali- 
cious prosecution  for  any  crime.  And  I take  it  to  be  also 
now  established  that  all  actions  of  this  kind  are  regarded  as 
in  substance  actions  on  the  case,  and  that  if  it  appears  on 
this  record  that  the  plaintiffs  have  suffered  in  property, 
that  is,  have  sustained  a pecuniary  damage  from  the  non- 
feasance or  misfeasance  of  the  defendants,  and  if  such  non- 
feasance or  misfeasance  can  be  shewn  to  have  arisen  from 
the  malice  of  the  defendants,  and  to  have  been  without  ex- 
cuse from  any  reasonable  cause,  then  I do  not  consider  that 
it  is  any  sufficient  objection  to  the  declaration  in  such  a 
case  to  say  that  it  alleges  a conspiracy,  and  that  an  action 
for  conspiracy  properly  speaking  will  not  lie  upon  the  facts 
set  forth.  We  have  to  ask  ourselves  whether  on  the  whole 
declaration  we  see  a good  ground  for  an  action  on  the  case 
sufficiently  set  forth  in  substance.  If  we'  do,  then  I do  not 
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think  that  in  the  present  state  of  our  law  any  thing  that  is 
said  in  the  declaration  about  conspiracy  can  create  difficulty 
in  the  way  of  the  action.  If,  on  the  other  hand,  it  should 
appear  that,  although  the  plaintiffs  may  have  sustained  the 
pecuniary  damage  they  complain  of,  yet  that  this  is  a case 
of  damnum  absque  injuria,  for  that  there  is  no  legal  wrong 
of  which  the  plaintiffs  are  entitled  to  complain,  then  in  that 
case  we  should  hold  the  declaration  insufficient. 

Now  as  to  the  remaining  objection — that  for  all  that  ap- 
pears the  defendants  may  have  acted  in  the  premises,  as 
councillors,  that  is,  in  their  official  capacity,  and  that  for 
acts  so  done  no  action  will  lie  against  them — it  is  a sufficient 
answer,  I think,  to  that  ground  of  demurrer,  that  the  three 
defendants  are  sued  as  individuals  for  non-feasance  in  re- 
fusing and  neglecting  to  attend  the  commissioners  as  wit- 
nesses, and  in  not  producing  documents,  which  they  could 
and  might,  and  ought  to  have  produced. 

They  are  charged  also  with  malfeasance,  in  procuring  the 
person  named,  who  had  in  his  custody  the  documents  called 
for  by  the  commissioners,  to  absent  himself,  and  put  away 
and  conceal  the  documents.  If  these  things,  or  either  of 
them,  would  present  a good  cause  of  action  if  done  malici- 
ously and  without  reasonable  cause,  and  if  it  would  relieve 
the  defendants  from  the  charge  of  acting  maliciously  and 
without  reasonable  cause  to  shew  that  what  they  are  accused 
of  doing  was  done  under  the  constraint  or  with  the  sanction 
of  the  municipal  council,  or  by  themselves  in  council,  and 
as  members  thereof,  then  such  defence  would  avail  them 
where  it  appeared  either  by  way  of  special  plea,  or  in  evi- 
dence on  the  plea  of  not  guilty,  but  the  declaration  as  it 
stands  would  be  prima  facie  good. 

On  the  whole,  though  this  is  confessedly  an  action  of 
the  first  impression,  and  though  it  presents,  I think,  several 
nice  questions,  on  which  various  opinions  may  probably  be 
entertained,  my  opinion  is  in  favour  of  sustaining  the  decla- 
ration, whatever  may  be  the  merits  of  the  case  when  all  the 
facts  are  fully  brought  out. 

I found  my  judgment  upon  the  law  as  laid  down  in  Bacon’s 
72  & 73  xvi.,  u.  c.  Q.  b. 
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Abridgment,  “ Action  on  the  case,”  C.  F.  H.  I.  & K.,  and 
in  Corny n’s  Digest,  “ Action  upon  the  case  for  conspiracy,” 
in  the  case  of  Savile  v.  Roberts  (1  Ld.  Raym.  379),  and  in 
the  note  4 to  1 Saunders,  229,  230,  in  which  it  is  said  that 
in  actions  upon  the  case  in  the  nature  of  conspiracy  it  is  £he 
damage  sustained  by  the  plaintiff  that  is  the  ground  of  the 
action,  and  not  the  conspiracy  : that  words  inserted  in  the 
writ  or  declaration  charging  a conspiracy  do  not  convert  it 
into  a formed  action  of  conspiracy,  but  it  is  nevertheless  an 
action  upon  the  case,  and  those  words  are  mere  surplusage, 
intended  as  matter  of  aggravation,  and  therefore  not  neces- 
sary to  be  proved  to  support  the  action. 

All  that  is  stated  in  the  declaration  about  the  defendants 
conspiring  together  to  obstruct,  hinder,  and  delay  the  com- 
missioners in  the  discharge  of  their  duties,  is  immateral  to 
the  cause,  or  at  least  is  insufficient  to  sustain  the  declara- 
tion, because  that  could  give  no  ground  of  action  to  the 
plaintiffs  ; but  it  is  alleged  besides  that  the  defendants  mali- 
ciously contrived  and  intended  to  cause  expense  and  damage 
to  the  plaintiffs  by  increasing  the  costs  and  expense  of  the 
commission  (which  expenses,  we  must  remember,  the  statute 
referred  to  compels  the  plaintiffs  to  pay),  and  then  it  charges 
conduct  upon  the  defendants,  in  pursuance  of  such  contri- 
vance and  intention,  which  amounts  both  to  non-feasance 
and  to  misfeasance,  malicious  and  without  cause,  and  the 
declaration  states  a legal  damage  resulting  from  such  ma- 
licious and  unreasonable  conduct  of  the  defendants. 

As  I have  already  observed,  the  statement  in  the  declara- 
tion that  the  defendants  declined  to  attend  and  produce  the 
documents,  when  they  could,  and  might,  and  ought  to  have 
done  so,  is  equivalent  to  denying  that  they  had  any  reason- 
able excuse. 

If  in  any  civil  action  of  these  plaintiffs  against  third  par- 
ties they  had  had  occasion  to  require  such  attendance  of  the 
defendants,  and  their  production  of  documents,  and  the  de- 
fendants being  summoned  had  without  reasonable  cause 
failed  to  attend,  when  they  could  and  ought  to  have  attended, 
and  if  the  plaintiffs  had  sustained  damage  in  consequence, 
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they  would  have  had  a plain  cause  of  action,  the  real  foun- 
dation of  which  would  have  been  the  damage  they  sustained. 

It  seems  to  me  that  the  points  of  difference  between  such 
a case  and  the  present  do  not  necessarily  leave  the  plaintiffs 
without  a remedy  for  what,  according  to  the  statement  in 
the  declaration,  was  a wrong  followed  by  a legal  damage. 

When  I say  that  the  conduct  charged  against  the  defen- 
dants was  wrongful,  I must  refer  again  to  what  I have  said 
upon  the  question  of  authority  of  the  commissioners  to  call 
for  and  enforce  the  attendance  of  witnesses,  which  I admit 
seems  not  to  be  plainly  given,  unless  when  it  is  in  terms  con- 
ferred in  the  commission,  which  it  is  not  stated  to  have 
been  in  this  case;  but  the  declaration  does  not  rest  only  on 
the  refusal  or  neglect  of  the  defendants  to  attend  as  wit- 
nesses. They  are  charged  with  maliciously  procuring  the 
person  who  had  the  papers  in  charge  to  put  them  out  of  the 
way,  and  to  conceal  them,  maliciously  intending  thereby  to 
obstruct  and  delay  the  proceedings  of  the  commissioners, 
and  by  that  means  to  cause  expense  to  the  plaintiffs. 

McLean,  J. — It  is  objected  by  defendants  : — 1st.  That 
the  declaration  does  not  shew  what  damage  the  plaintiffs 
have  sustained  by  reason  of  the  acts  of  the  defendants. 

As  to  this,  the  precise  amount  of  damage  is  stated  at  £300, 
being  costs  of  the  commission  which  the  plaintiffs  have  had 
to  pay  beyond  what  they  would  by  law  have  been  obliged 
to  pay  had  not  the  commissioners  been  delayed  and  obstruc- 
ted in  their  enquiry  by  the  acts  and  procurement  of  the  de- 
fendants, so  that  this  objection  is  unfounded. 

2ndly.  That  it  does  not  shew  how  the  defendants  became 
legally  bound  to  give  evidence  or  produce  documents. 

The  defendants  could  only  be  bound  to  give  evidence  or 
produce  documents  if  required  to  do  so  by  the  commissioners 
under  authority  given  to  them  for  that  purpose.  The  acts 
12  Vic.,  ch.  81,  sec.  181,  and  9 Vic.,  ch.  38,  do  not  confer  upon 
commissioners  to  be  appointed  under  their  provisions  any 
power  to  compel  the  attendance  of  witnesses  or  the  produc- 
tion of  documents;  but  power  is  given  to  the  Governor,  or 
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person  administering  the  government,  by  the  commission 
which  may  be  issued , to  confer  upon  the  commissioners  the 
power  of  summoning  before  them  any  party. ov  witnesses , and 
of  requiring  them  to  give  evidence  on  oath  or  affirmation, 
and  to  produce  such  documents  and  things  as  such  commis- 
sioners shall  deem  requisite  to  the  full  investigation  of  the 
matters  into  which  they  are  appointed  to  examine.  The 
declaration  does  not  state  distinctly  that  such  power  was 
contained  in  the  commission  to  enquire  into  the  financial  and 
monetary  affairs  of  the  corporation  of  East  Nissouri,  but 
merely  alleges  that  the  commissioners  were  by  virtue  of  the 
said  commission , and  of  the  said  statute , empowered  to  sum- 
mon and  require  to  come  before  them  any  party  or  witnesses 
to  give  evidence  and  to  produce  documents.  If  the  allegation 
is  correct,  that  by  virtue  of  the  commission  the  commissioners 
summoned  the  defendants  to  give  evidence  and  to  produce 
documents,  then  the  neglect  or  refusal  of  the  defendants 
to  appear,  and  the  delay  in  their  appearance,  and  in  the 
production  of  such  documents  as  were  within  their  control, 
must  necessarily  have  increased  the  costs  of  the  commission, 
and  thus  caused  an  injury  to  the  corporation  of  the  township 
which  had  to  pay  such  costs.  If  the  defendants  desired  to 
question  the  power  of  the  commissioners  to  summon  them, 
they  could  have  put  the  plaintiffs  to  the  proof  that  such 
power  was  duly  conferred  by  the  commission  ; but  the  defen- 
dants are  charged  with  something  more  than  delaying  the 
proceedings  by  their  own  particular  neglect  and  refusal  to 
attend,  and  to  produce  documents.  They  are  charged  with 
having  caused  the  clerk  of  the  municipality  to  conceal 
various  documents,  and  to  absent  himself,  so  that  he  could  not 
be  summoned  to  attend  as  a witness,  and  the  documents  which 
he  had  could  not  be  procured.  The  objection  does  not  extend 
to  this  portion  of  the  charge,  and  if  the  defendants  caused 
their  clerk  to  conceal  documents,  or  to  transfer  them  to  the 
care  of  other  persons,  so  that  they  could  not  be  procured, 
when  otherwise  they  might  have  been  obtained,  and  the  pro- 
ceedings of  the  commissioners  were  thereby  obstructed,  and 
the  costs  increased,  that  alone  would  form  a cause  of  action 
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for  which  damages  might  have  been  recovered.  The  objec- 
tion therefore  must  fail,  and  it  does  not  apply  to  the  whole 
cause  of  action. 

3rdly.  That  the  declaration  does  not  shew  that  defendants 
acted  maliciously,  or  without  reasonable  or  probable  cause. 

I do  not  conceive  that  malice  in  the  defendants  is  an  ingre- 
dient necessary  in  this  Case  to  entitle  the  plaintiffs  to  re- 
cover, or  that  it  is  necessary  to  shew  that  they  acted  as  they 
are  alleged  to  have  done  without  any  reasonable  or  probable 
cause.  It  is  alleged  however  that  they  maliciously  agreed 
and  confederated  to  obstruct  the  proceedings  of  the  com- 
missioners, and  to  cause  expense  in  the  enquiry ; and  it  is 
alleged  that  the  defendants  might,  and  could,  and  ought  to 
have  attended*  and  given  evidence,  and  produced  the  docu- 
ments required.  If  they  might,  could,  and  ought  to  have 
attended  and  produced  the  documents,  then  surely  their 
neglect  or  refusal  to  do  so  must  have  been  without  any 
reasonable  or  probable  cause.  The  statement  shewing  an 
obligation  on  the  part  of  defendants  to  attend,  and  charging 
them  with  having  refused  and  neglected  to  attend,  whereby 
a certain  damage  has  arisen  to  the  plaintiffs,  appears  to  me 
sufficient ; and  if  the  defendants  had  a reasonable  or  probable 
cause  for  absenting  themselves,  or  for  not  producing  docu- 
ments, such  cause  couldbe  urged  by  them  as  a matter  of  defence. 

4thly.  That  the  costs  of  the  commission  being  payable  by 
the  defendants,  as  allowed  by  the  Inspector-General,  can- 
not be  reviewed  in  this  form  of  proceeding. 

The  action  does  not  call  in  question  the  amount  of  costs, 
or  the  obligation  of  the  plaintiff  to  pay  them  as  allowed,  but 
seeks  to  recover  such  damages  as  the  defendants  have  occa- 
sioned in  the  increase  of  such  costs  beyond  what  they  would 
otherwise  be. 

5thly.  That  the  statute  9th  Vic.,ch.  38,  had  expired  at  the 
time  the  commission  issued,  and  that  the  commissioners  had 
no  such  powers  as  that  act  conferred. 

This  objection  is  unfounded,  inasmuch  as  the  statute  had 
not  expired;  but  if  it  had,  the  act  12  Vic.,  ch.  81,  confers 
upon  commissioners  to  be  appointed  under  its  provisions  all 
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the  powers  for  conducting  an  enquiry  which  then , that  is,  at 
the  time  of  the  passing  of  that  act,  were  by  law  vested  in 
the  commissioners  of  enquiry  appointed  under  9 Vic.,  ch.  38, 
so  that  the  powers  granted  by  the  latter  act  would  be  con- 
tinued to  commissioners  under  the  act  to  investigate  the 
monetary  affairs  of  municipalities,  even  though  the  power 
of  investigating  public  matters  had  ceased  to  exist  by  the 
stacute  expiring  which  authorises  such  enquiries. 

6thly.  That  defendants  were  not  bound  to  attend  unless 
their  expenses  were  paid,  and  that  it  does  not  appear  that 
the  evidence  they  could  give  or  the  documents  to  be  pro- 
duced were  material. 

It  is  alleged  that  the  commissioners  required  the  defend- 
ants to  attend  as  witnesses,  and  to  produce  certain  docu- 
ments. There  is  no  provision  made  for  the  payment  of 
witnesses  in  such  cases,  and  non-payment  is  no  excuse  to  de- 
fendants. Whether  the  evidence  or  documents  were  material 
or  not,  is  not  the  question.  They  were  required  by  the 
commissioners,  and  the  delay  having  caused  an  injury  to 
the  plaintiffs,  they  sue  for  that,  and  proving  the  facts  are 
entitled  to  recover. 

7thly.  That  it  is  consistent  with  the  statements  in  the  decla- 
ration that  the  defendants  acted  in  the  premises  as  council- 
lors ; and  they  contend  that  they  are  not  Liable  to  be  sued  for 
acts  so  done,  or  at  all  events  not  at  common  law. 

They  are  sued  as  individuals,  for  acts  done  and  omissions 
by  them  in  obstructing  and  delaying  an  investigation  into  the 
financial  and  monetary  affairs  of  a corporation  of  which  they 
had  been  members,  not  for  any  thing  done  by  them  as  mem- 
bers of  such  corporation.  Their  being  the  members  of  the  cor- 
poration could  not  exempt  them  from  attendance  as  wit- 
nesses or  the  production  of  documents;  and  had  they  been 
members  at  the  time  of  the  sitting  of  the  commission,  their 
conduct  in  delaying  its  proceedings  would  he  more  culpable. 
The  whole  declaration  shews,  however,  that  it  is  not  for  any 
thing  done  by  defendants  as  councillors  that  the  action  is 
brought,  but  for  acts  and  conduct  wholly  apart  from  their 
positions  and  characters  as  councillors. 
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8th.  That  no  action  will  lie  for  a conspiracy,  under  the 
circumstances  stated  in  the  declaration. 

It  is  alleged  that  defendants  did  conspire  together  to 
delay  the  proceedings  of  the  commissioners  and  increase 
costs.  That  form  of  statement  cannot  prevent  the  plain- 
tiffs sustaining  their  action,  if  they  can  shew  that  by  the 
joint  action  of  the  defendants  the  proceedings  were  delayed 
and  the  costs  increased,  or  that  they  were  increased  by  the 
refusal  of  defendants  to  appear  to  give  evidence  or  produce 
documents.  The  action  is  an  action  on  the  case  to  recover 
damages,  and  if  the  allegation  of  the  defendants  having 
cod  spired  together  for  a certain  purpose  had  been  wholly 
omitted,  the  action  could  equally  have  been  sustained.  The 
insertion  of  such  statement  cannot,  as  it  appears  to  me, 
make  any  difference  as  to  the  right  to  recover,  if  the  substan- 
tial facts  are  proved. 

I think,  therefore,  the  plaintiffs  are  entitled  to  judgment 
on  the  demurrer. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 


Judgment  for  plaintiff  on  demurrer. 
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The  Municipality  of  the  Township  of  East  Nissouri 
v.  Horseman. 

Illegal  payments  authorised  by  resolution — Recovery  by  Council  of  succeeding 
year — Money  had  and  received — Evidence  of  illegality  as  to  the  different 
items — Payment  for  attendance  as  councillors. 

In  an  action  for  money  had  and  received,  brought  by  the  municipality  of  a 
township  for  1857,  against  the  defendant,  who  had  been  reeve  in  1856,  it 
appeared  that  at  a meeting  of  the  council  in  that  year,  defendant  being 
in  the  chair,  it  was  resolved : 1.  That  the  treasurer  should  pay  defendant 
the  sum  of  £129,  “ for  moneys  advanced — attending  commission — salary 
as  councillor  for  1856 — for  defending  Chancery  suit,  &c.”  2.  That  the 

defendant  should  be  authorised  to  sign  an  order  on  the  treasurer  to  pay 
certain  witnesses  called  by  the  council  their  expenses  attending  the  com- 
mission, and  paying  other  township  officers,  &c.,  not  already  paid  by 
orders  on  the  treasury.  3.  That  the  reeve  should  give  an  order  on  the 
treasurer  for  £10  10s.  in  favour  of  N.,  for  services  as  township  clerk. 

It  was  proved  that  the  treasurer  paid  the  £129  to  defendant  : that  the 
commission  mentioned  was  held  under  12  Vic.,  ch.  81,  sec.  181,  to 
examine  into  the  financial  affairs  of  the  township  : that  the  suit  referred 
to  had  been  brought  by  one  C.  respecting  the  affairs  of  the  township;  but 
the  clerk  swore  that  no  documents  had  come  into  his  possession  shewing 
for  what  the  moneys  paid  to  defendant  had  been  expended,  and  no  evi- 
dence was  given  to  shew  what  portion  of  the  £129  had  been  received  for 
his  attendance  in  the  council.  There  had  been  no  by-law  to  authorise 
any  of  these  payments. 

Held,  that  upon  this  evidence  it  should  have  been  left  to  the  jury  to  say 
how  much,  if  not  all,  of  the  £129  was  an  illegal  paynient;  and  that  the 
resolution,  though  not  quashed,  would  be  no  defence. 

With  regard  to  the  different  items  mentioned  in  the  resolutions — 

Held,  as  to  the  “moneys  advanced,”  that  nothing  could  be  recovered  with- 
out shewing  that  the  payment  made  by  defendant  was  illegal. 

As  to  the  charge  for  “attending  commission,”  that  it  was  prima  facie  illegal, 
and  defendant  should  have. shown  his  right  to  it. 

That  any  payment  to  defendant  for  attendance  at  council  was  clearly 
illegal,  and  could  be  recovered  in  this  form  of  action  by  the  council  of  the 
succeeding  year.  Sernble,  also,  that  the  treasurer  might  be  indicted  for 
making  such  payment. 

As  to  the  money  paid  for  defending  the  suit ; that  it  should  have  been 
shewn  that  there  was  some  reasonable  ground  of  defence,  and  authority 
by  by-law  to  defend. 

As  to  the  second  resolution  ; that  the  moneys  drawn  under  it  must  be 
proved  to  have  been  paid  to  defendant,  and  not  to  the  witnesses  and 
officers. 

As  to  the  third  resolution  : then  as  there  was  no  evidence  of  illegality  in 
the  payment,  nothing  could  be  recovered. 

Action  on  common  counts,  for  money  had  and  received 
to  the  plaintiffs’  use,  money  paid,  and  on  account  stated. 
Pleas — Never  indebted,  payment,  and  set  off. 

At  the  trial,  at  Woodstock,  before  Burns,  J.,  it  appeared 
that  the  defendant  being  in  the  chair  as  Reeve  of  East 
Nissouri,  at  meetings  of  the  council  of  that  municpality, 
held  on  the  16th  and  17th  of  January,  1857,  the  following 
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resolutions  were  passed,  two  councillors  named,  Carr  and 
Johns,  being  also  present. 

“ Resolved , That  the  treasurer  pay  D.  Horseman,  Esquire, 
the  sum  of  £129,  for  moneys  advanced,  attending  commission, 
salary  as  councillor  for  1856,  for  defending  chancery  suit, 
&c” 

“ j Resolved,  That  the  Reeve  be  authorised  to  sign  an  order 
on  the  treasurer,  to  pay  certain  witnesses  called  on  by  the 
council  their  expenses  attending  the  commission,  and  paying 
other  township  officers,  &c.,  not  already  paid  by  order  on  the 
treasury.” 

“ Resolved , That  the  Reeve  do  give  an  order  on  the 
treasurer  in  favour  of  Mr.  Gregg  Neelan,  for  services  as 
township  clerk,  amount  £10  10s.” 

The  treasurer  swore  upon  the  trial  that  he  paid  the  £129 
to  the  defendant  upon  the  resolution  in  his  favour : that  the 
defendant  had  been  engaged  in  a suit  in  Chancery  about  the 
affairs  of  the  township,  which  one  Cameron  had  instituted, 
and  that  he  had  expended  money  on  the  defence.  He  swore 
also  that  it  was  the  practice  for  the  municipal  councillors  to 
pay  themselves  for  their  attendance  in  council,  and  that  the 
rate-payers  knew  it;  also  that  he  had  paid  an  order  to 
defendant  on  one  Neelan,  clerk  of  the  council,  without  a 
by-law  to  authorize  it. 

The  clerk  of  the  council  swore  that  no  accounts  came  to 
his  possession  from  the  former  clerk,  shewing  what  the 
moneys  were  paid  for,  which  were  paid  out  to  defendant,  or 
on  his  order. 

There  was  no  by-law  shewn  authorising  any  of  the  pay- 
ments. 

John  Cameron,  a witness,  swore  that  he  was  a councillor 
for  East  Nissouri  in  1856  ; that  there  was  a commission 
appointed  to  examine  into  the  financial  affairs  of  the  town- 
ship ; that  the  defendant  attended  before  the  commissioners 
and  promised  to  produce  papers,  but  did  not  do  so,  and  threw 
obstacles  in  the  way  of  the  commissioners’  proceedings. 
This  witness  also  swore,  that  he  supposed  the  defendant’s 
attendance  before  commissioners  formed  one  of  the  ser- 
vices for  which  the  £129  was  paid  him;  that  he  himself 
(Cameron)  had  no  notice  of  the  meeting  of  the  16th  of 
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January,  at  which  the  resolutions  were  passed,  and  that  the 
Chancery  suit  was  for  an  injunction  to  restrain  the  coun- 
cillors from  expending  the  moneys  of  the  township. 

He  stated  that  he  had  seen  this  defendant  pay  money  to 
one  of  the  witnesses  who  attended  before  the  commis- 
sioners. 

Upon  this  evidence  the  counsel  for  the  plaintiffs  (the 
municipal  council  for  1857),  contended  that  he  could  recover 
in  this  action  against  the  defendant  for  money  had  and  re- 
ceived to  their  use,  for  that  under  the  facts  proved  it  was 
incumbent  on  the  defendant  to  shew  his  right  to  the  £129 
paid  to  and  received  by  him  pursuant  to  the  resolutions  : 
that  there  being  no  by-law  to  authorise  payment  to  mem- 
bers of  the  council  for  their  attendance,  the  money  paid  on 
that  account  must  have  been  illegally  paid,  and  could  be  re- 
covered back. 

And  as  to  the  other  services  specified  in  the  same  resolu- 
tion, he  contended  that  it  was  incumbent  on  the  defendant 
to  shew  that  the  claims  were  such  as  the  corporation  ought 
to  have  paid ; that  the  mere  fact  of  the  defendant  having 
received  money  for  witnesses’  fees,  and  his  attendance  on  a 
chancery  suit,  or  other  matters  of  the  township,  was  sufficient 
to  shew  the  payment  of  such  moneys  to  him  to  have  been 
illegal,  unless  he  could  establish  that  he  had  a legal  right  to 
make  such  charges. 

The  learned  judge  put  it  to  the  counsel  to  give  evidence, 
if  he  could,  as  to  what  portion  of  the  £129  paid  to  defen- 
dant was  for  remuneration  for  his  attendance  in  council  as 
a member ; but  he  offered  no  evidence  for  that  purpose,  and 
stated  his  inability  to  do  so. 

The  learned  judge  intimated  his  opinion  to  be  that  it  was 
necessary  for  the  plaintiffs  to  shew  that  the  money  was  paid, 
either  in  the  whole,  or  as  to  some  certain  portion  of  it,  upon 
an  account  or  for  purposes  which  made  the  payment  illegal ; 
and  he  directed  a verdict  to  be  entered  for  the  defendant, 
with  leave  to  the  plaintiffs  to  move  that  a verdict  be  entered 
for  them. 

D.  Gr.  Miller  obtained  a rule  nisi  accordingly,  to  which 
j Eecles,  Q.  C.,  shewed  cause. 
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Robinson,  C.  J. — The  Municipal  Council  of  Nissouri  are 
suing  for  money  had  and  received,  founding  their  claim  to 
recover  on  the  ground  that  it  was  the  money  of  the  township 
illegally  paid  to  the  defendant.  In  such  an  action,  I think 
that  as  a general  rule  the  onus  of  proving  that  the  money 
was  illegally  paid  lies  upon  the  plaintiffs  ; for  as  the  defen- 
dant did  not  in  fact  receive  the  mone}^  for  the  plaintiffs,  that 
proof  is  necessary  in  order  to  establish  that  he  can  neverthe- 
less be  treated  as  holding  it  for  their  use.  Then  what  was 
proved  here?  It  was  shewn  that  the  defendant,  being  at 
the  time  reeve  of  the  township,  received  from  the  treasurer 
£129,  upon  a resolution  passed  when  three  members  were 
present,  including  himself,  which  sum  was  expressed  in  the 
resolution  to  be  “ for  moneys  advanced , attending  commis- 
sion,, salary  as  councillor  for  1856 , for  defending  chancery 
suit , &c” 

Now  for  “ moneys  advanced  ” is  so  indefinite,  that  we 
cannot  learn  from  it  whether  all  or  any  of  it  was  money  to 
which  the  defendant  could  have  had  a just  claim.  It  may 
have  been  that  upon  some  contract  on  which  the  corpora- 
tion was  liable  to  a third  party,  the  defendant  may,  at  the 
request  of  the  council  informally  made,  have  advanced 
moneys  on  their  behalf,  which  it  may  have  been  one  of  the 
objects  of  this  resolution  to  repay  him, — and  we  should  not 
allow  such  money  to  be  forced  out  of  his  hands  again  in  this 
equitable  form  of  action.  It  required  therefore  that  some 
proof  should  be  given  of  that  being  an  illegal  payment. 

The  next  item  mentioned  in  the  resolution,  “ attending 
commission,”  was  explained  by  the  evidence  given  at  the 
trial  to  refer  to  an  investigation  going  on  before  commis- 
sioners appointed  under  12  Vic.,  ch.  81,  sec.  181,  to  enquire 
into  the  financial  affairs  of  the  municipality,  at  which  the 
defendant  had  attended  as  a witness.  Whatever  was  paid 
him  on  that  account  might  or  might  not  have  been  a fair 
and  reasonable  charge,  according  to  circumstances  which 
were  not  explained,  though  I confess  I can  hardly  conceive 
how  there  could  be  a strictly  legal  claim  to  be  paid  for  such 
a service  out  of  the  funds  of  the  township. 

The  statute  makes  the  municipality  liable  for  the  expenses 
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of  executing  the  commission ; but  these  expenses  must  first, 
as  the  statute  directs,  be  allowed  by  the  Inspector-General, 
who  would  hardly  think  it  reasonable  to  allow  the  commis- 
sioners to  be  reimbursed  money  advanced  by  them  to  mem- 
bers of  the  council  for  attending  as  witnesses  before  the 
commissioners,  though,  where  their  own  conduct  was  not  im- 
peached, it  might  under  some  circumstances  seem  just.  And 
it  is  perhaps  possible  that,  in  order  to  relieve  the  Municipal 
Council  from  false  imputations  of  malversation,  it  might 
have  become  necessary  for  the  defendant  to  attend  on  their 
behalf,  and  give  evidence,  under  such  circumstances  of  in- 
convenience to  himself  as  might  seem  to  give  a just  claim 
to  compensation,  at  least  for  expenses  incurred. 

There  seems  to  have  been  no  attempt  to  give  proof  at  the 
trial  of  what  the  circumstances  were  in  that  respect ; and 
without  explanation  I should  be  disposed  to  think  this 
allowance  illegal  on  the  face  of  it,  for  in  all  cases  of  that 
kind,  where  the  charge  would  be  prima  facie  unwarranted, 
the  person  who  has  received  the  money,  and  must  have 
knowledge  of  the  facts,  should  shew  that  it  was  not  so  in 
fact. 

As  to  any  part  of  the  £129  that  may  have  been  paid  to 
the  defendant  as  a remuneration  for  his  services  as  a member 
of  the  council,  there  is  no  doubt  that  any  sum  which  was 
voted  by  the  council,  by  resolution  for  such  a purpose  was 
a clear  misapplication  of  the  public  money ; and  my  impres- 
sion at  present  is,  that  the  treasurer  might  be  indicted  for 
paying  it  (a)\  and  that  the  defendant  who  received  it,  know- 
ing, as  we  must  assume  he  did,  that  he  had  no  right  to  it, 
could  be  compelled  in  this  action,  at  the  suit  of  the  council 
of  the  succeedijig  year,  to  repay  it.  But  the  same  difficulty 
applies  in  this  case  as  in  regard  to  the  other  payments  made 
under  this  most  improper  resolution, — that  we  have  no 
means  of  knowing  from  the  evidence  what  the  amount  of 
that  particular  charge  was. 

The  remaining  item  in  this  first  resolution,  to  say  nothing 
of  the  et  cetera  at  the  end  of  it,  is  for  u defending  chancery 


(a)  See  Daniels  and  the  Municipality  of  Burford,  10  U.  C.  R.  478. 
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suit.”  What  the  precise  grounds  of  that  suit  were,  was  not 
shewn  at  the  trial.  It  might  or  might  not,  according  to 
circumstances,  have  been  just  and  legal  that  the  funds  of 
the  municipality  should  defray  the  costs  of  that  defence  ; 
as,  for  instance,  if  it  were  necessary  to  defend  the  suit  in 
order  to  protect  the  municipality  from  suffering  injustice 
in  regard  to  their  contracts,  or  the  property  or  rights  of  the 
corporation.  But  to  justify  the  council  in  paying  such  costs 
out  of  the  funds  of  the  corporation,  there  ought  to  have  been 
authority,  given,  and,  as  I think,  a by-law,  for  making  the 
defence  and  incurring  such  charge ; and  it  should  appear 
that  there  was  some  colour  of  defence  to  the  suit,  for  when 
a municipal  council  has  been  manifestly  guilty  of  corrupt, 
oppressive,  or  illegal  conduct,  and  have  subjected  themselves 
to  legal  proceedings  in  consequence,  they  but  add  to  the 
wrong  by  putting  their  hands  into  the  public  funds  intrusted 
to  their  management,  in  order  to  pay  their  own  costs  of  at- 
tempting to  defend  what  they  must  know  to  be  indefensible. 

Of  the  other  two  resolutions,  that  which  authorised  the 
reeve  to  give  an  order  on  the  treasurer  to  pay  the  witnesses 
called  by  the  council  before  the  commission  of  inquiry,  could 
not  of  itself  support  a recovery  in  this  action,  without  shew- 
ing that  the  money  drawn  under  its  authority,  instead  of 
going  to  the  witnesses,  went  into  the  hands  of  this  defendant. 
And  the  same  remark  applies  to  the  amount  that  may  have 
been  paid  under  the  authority  of  the  resolution  to  township 
officers.  The  defendant  could  not  be  held  liable  for  it  in 
thi3  form  of  action,  until  it  was  shewn  that  the  money  got 
into  his  hands  : for  all  that  appears  he  may  have  received 
none  of  it. 

The  other  resolution  that  was  given  in  evidence  autho- 
rised a payment  of  £10  10s.  to  one  Neelan  for  services 
as  township  clerk.  As  regards  that  money,  there  was 
evidence  that  the  treasurer  paid  it  to  the  defendant,  why 
and  for  what  purpose  was  not  explained.  For  all  that 
appeared  it  might  have  been  money  justly  due  to  the  clerk, 
and  may  have  been  paid  to  the  defendant  for  him  at  his 
request. 

The  resolutions  carry  on  the  face  of  them  evidence  of 
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great  irregularity  in  managing  the  money  matters  of  the 
council,  if  nothing  worse.  We  have,  in  one  other  case 
at  least,  remarked  upon  the  propriety  of  all  appropriations 
of  money  made  by  municipal  councils  being  made  by  by-law. 
It  seems  necessary  to  the  careful  protection  of  the  public 
interest,  but  I cannot  say  that  the  statutes  clearly  render 
such  a mode  of  appropriation  indispensable  in  all  cases, 
though  they  do  in  some. 

Then,  again,  assuming  that  the  resolutions  in  the  present 
case,  or  one  or  more  of  them,  were  clearly  illegal,  it  is  to  be 
remarked  that  our  municipal  acts  (I  do  not  yet  know  what 
may  be  contained  in  the  one  just  passed,  a)  do  not  provide 
for  removing  resolutions  and  orders  into  the  superior  courts 
of  law  in  order  to  their  being  quashed  when  illegal,  as  the 
orders  of  justices  in  quarter  sessions  may  be,  because  they 
are  proceedings  of  courts  of  record.  We  have  only  express 
authority  given  us  to  quash  by-laws  ; and  it  has  been  an 
omission  in  our  municipal  acts  that  the  provisions  on  this 
subject  of  the  imperial  statutes  respecting  municipal  cor- 
porations have  not  been  adopted,  for  the  moving  against  the 
illegal  resolution  would  give  notice  of  the  exception  taken  to 
its  legality,  and  would  sometimes  check  in  time  any  action 
under  it. 

In  a clear  case  of  illegality,  such  as  members  of  the 
council  receiving  wages  for  their  attendance,  upon  their 
own  vote  of  the  money,  I do  not  at  present  conclude  that 
the  resolution  having  been  passed,  and  not  being  quashed, 
would  be  any  answer  to  an  action  like  the  present  for  re- 
covering back  the  money  ; and  have  already  stated  that  I 
think  the  municipal  council  of  any  succeeding  year  could 
sustain  the  action.  At  present  I see  no  good  reason  against 
it,  but  the  misfortune  is  that  in  this  case  we  cannot  hold  that 
the  £129  in  the  first  resolution  was  all  of  it  an  illegal  grant 
of  money,  for  some  of  it  may  have  been  legal,  as  I have 
stated,  and  the  evidence  affords  us  no  means  of  separating  it 
into  portions,  and  saying  that  any  particular  amount  was 
clearly  paid  to  the  defendant  contrary  to  law. 

(a)  The  late  act  22  Vic.,  ch.  99,  sec.  194,  gives  authority  to  quash  by- 
laws, orders,  or  resolutions. 
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At  the  same  time  it  is  quite  evident  that  some  of  the 
money  received  by  the  defendant  under  that  resolution  must 
have  been  money  to  which  he  had  no  right,  as  we  must  as- 
sume he  well  knew,  and  it  may  very  probably  be  the  case 
that  all  of  it  was  illegally  paid. 

Then  this  is  not  the  case  of  the  same  person  or  party  who 
paid  money  with  a full  knowledge  of  all  the  facts  suing  for 
it  back,  which  in  general  he  is  not  allowed  to  do. 

The  municipal  council  is  not  to  be  confounded  with  the 
corporation.  It  is  the  governing  body  acting  on  behalf  of 
the  corporation  for  the  year.  It  is  moreover  a fluctuating 
body,  the  council  for  one  year  not  being  identical  with  the 
council  of  another  year,  and  not  to  be  so  looked  upon,  in  my 
opinion,  even  though  it  should  happen  to  be  composed  of 
the  same  persons. 

We  have  not  here,  therefore,  the  same  persons,  or  the  same 
party  which  paid  the  money  with  a knowledge  of  the  cir- 
cumstances suing  to  recover  it  back,  if  that  would  create  a 
difficulty  in  the  way  of  the  action  in  a case  like  the  present, 
where  the  public  interests  are  concerned.  If  these  members 
of  the  municipal  council  in  1856,  on  the  eve  of  leaving  office, 
had  resolved  to  divide  among  themselves  whatever  money 
was  then  in  the  township  treasury,  without  having  the  de- 
cency even  to  set  up  any  pretence  of  a claim  to  it,  I conceive 
the  municipal  council  of  the  next  year  could  sue  them  to 
recover  the  money  back,  though  there  is  perhaps  some  ground 
for  contending  that  there  is  no  remedy  at  law  in  such  a case> 
and  that  the  councillors,  as  trustees,  must  be  left  to  be  dealt 
with  by  a court  of  equity. 

It  is  not  necessary  in  this  case  to  consider  whether  the 
municipal  council  of  the  same  year  could  sustain  such  an 
action,  but  if  the  council  of  the  following  year  could  in  such 
a case  recover  back  from  each  of  the  persons  the  money 
which  he  had  so  illegally  appropriated  to  his  own  use,  then 
the  difference  between  that  case  and  the  present  could  only 
be  that  the  one  act  of  misappropriation  of  public  funds  would 
be  rather  more  shameless  than  the  other. 

Still  I feel  the  full  force  of  the  objection,  that  no  authority 
has  been  produced  for  supporting  such  an  action  as  the  present. 
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If  in  consequence  of  that,  or  for  any  other  reason,  we 
were  really  of  opinion  that  the  action  was  not  maintainable, 
then  the  verdict  which  has  been  rendered  conditionally  for 
the  defendant  should  be  allowed  to  stand,  and  our  course 
would  be  clear;  but  I concur  with  my  brothers  in  thinking 
that  an  action  will  lie  in  a case  of  this  kind,  where  the  ille- 
gality of  the  payment  is  clear ; and  if  we  could  see  that  of 
the  £129  any  certain  sum  or  sums  were  illegally  paid,  or  that 
the  whole  was  an  illegal  payment,  I think  we  should  direct 
a verdict  to  be  entered  for  the  plaintiff  accordingly. 

I think  upon  the  evidence  we  are  not  in  a situation  to  do 
that,  but  that  it  need  not  therefore  follow  as  a necessary 
consequence  that  the  verdict  for  the  defendant  should  stand. 
The  defendant  in  receiving  money  under  that  illegal  resolu- 
tion was  clearly  a wrong-doer  to  some  extent,  and  not  im- 
probably to  the  whole  extent.  The  learned  j udge  who  tried 
the  case  reports  that  the  defendant  and  those  who  acted 
with  him  were  careful,  as  it  appeared,  to  act  in  such  a man- 
ner as  not  to  leave  it  in  the  power  of  the  clerk  or  treasurer, 
or  of  the  succeeding  council,  to  shew  by  documents,  or 
voucher  of  any  kind,  what  precise  sums  for  particular  ser- 
vices were  intended  to  be  covered  by  the  resolution.  In  such 
a case,  as  presumptions  are  frequently  allowed  to  be  enter- 
tained strongly  against  wrong-doers,  and  as  the  defendant 
could  surely,  if  he  pleased,  have  explained  to  the  court  and 
jury  what  he  had  considered  himself  entitled  to,  and  had 
claimed  under  one  head,  and  what  under  another,  I think 
the  jury  might  have  been  called  upon  to  say  whether  they 
were  or  were  not  satisfied  that  the  whole  £129  was  an  illegal 
payment,  or  whether  any  sum  less  than  that  had  not  been 
illegally  paid  to  the  defendant.  I cannot  say  that  the  de- 
fendant was  entitled  to  a verdict.  The  case  should  rather,  I 
think,  have  gone  to  the  jury. 

On  a view  of  the  whole  case,  I think  we  should  grant  a 
new  trial,  though  it  has  not  been  moved  for,  and  though 
upon  the  rule  that  was  granted  our  judgment  must  in  strict- 
ness, I think,  have  been  with  the  defendant.  The  same  course 
was  taken  under  similar  circumstances : I refer  to  Wright 
v.  Lainson  (2  M.  & W.  748-9).  Costs  to  abide  the  ; event. 
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Burns,  J. — On  the  first  consideration  of  this  case  I was 
much  pressed  with  what  we  see  stated  in  many  of  the  books 
treating  of  the  action  for  money  had  and  received,  namely, 
that  the  plaintiff  must  substantiate  a claim  to  some  particular 
or  specific  sum  in  the  first  instance,  and  that  here  some  of 
the  items  mentioned  in  the  resolution  as  being  ordered  to  be 
paid  to  the  defendant  might  fairly  enough  perhaps  be  sup- 
posed to  be  correct  and  proper  to  be  paid  to  him,  and  as  no 
evidence  was  given  to  shew  what  sum  out  of  the  whole  was 
paid  for  salary  as  councillor,  there  was  a difficulty  in  the 
way  of  the  plaintiffs’  recovery  in  this  form  of  action  for  any 
specific  sum.  In  Harvey  v.  Archbold  (3  B.  & C.  626},  Ab- 
bott, C.  J.,  said,  he  “ should  have  thought  the  plaintiffs  ought 
to  be  nonsuited  for  want  of  evidence  of  any  particular  sum  that 
they  were  entitled  to  recover.”  Besides  this,  there  was  this 
further  consideration  of  the  subject,  that  the  payment  had 
been  ordered  to  be  made  by  a majority  of  the  council  con- 
vened as  such,  though  in  order  to  make  that  majority  it  was* 
necessary  that  the  defendant  should  be  present,  though  he 
might  not  vote  the  payment  to  himself.  It  would  not  be 
presumed  that  the  council  in  disposing  of  the  moneys  of  the 
township  had  acted  illegally,  and  therefore  a further  neces- 
sity would  exist  that  the  presumption  of  law  in  the  defendant’s 
favour  should  be  rebutted  by  evidence  definite  and  precise  as 
to  the  amount  sought  to  be  recovered  by  the  plaintiffs.  One 
portion  of  the  money  paid  to  the  defendant  without  doubt 
was  not  sanctioned  by  law,  but  what  that  sum  would  amount 
to  no  one,  save  the  defendant  himself,  could  tell,  for  he  had 
not  furnished  any  account  of  items  or  charges. 

Upon  a careful  consideration,  however,  of  the  facts  and 
circumstances  of  the  case,  and  also  of  another  principle  with 
regard  to  the  person  upon  whom  the  burthen  of  proof  is  cast, 
which  must,  I think,  be  introduced  into  cases  like  the  present, 
I feel  convinced  we  are  well  warranted  in  adjudging  for  the 
plaintiffs.  Although  the  general  rule  is,  that  he  who  alleges 
the  affirmative  must  prove  it,  yet  the  rule  is  liable  to  this 
exception,  that  it  must  be  governed  by  the  fact  within  whose 
knowledge  the  subject  matter  of  the  allegation  peculiarly  lies, 
and  according  to  that  fact  the  burthen  of  proof  may  be  shifted, 
74  xvl,  u.  c.  q.  a 
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Before  considering  the  facts  of  the  present  case,  how  far 
they  may  be  applied  so  as  to  shift  the  burthen  of  proof  from 
the  plaintiffs  to  the  defendant,  it  is  proper  to  see  how  autho- 
rities bear  upon  the  proposition  that  the  plaintiffs  should 
give  evidence  of  some  particular  or  specific  sum  they  are 
entitled  to.  In  Powell  v.  Rees  (9  A.  & E.  426)  the  evidence 
was  this  description : the  defendant  had  removed  coals 
from  closes  which  had  been  excepted  from  his  lease,  and  had 
sold  the  whole.  The  jury  estimated  the  amount  so  taken 
from  the  evidence  of  surveyors  of  the  quantity  of  coal  exca- 
vated. One  of  the  grounds  on  moving  for  a new  trial  was 
that  there  was  no  evidence  of  price  given,  but  the  court  re- 
fused a rule  nisi.  The  case  of  the  Mayor  of  Harwich  v- 
Gant  (5  E.  & B.  182)  was  for  the  share  of  certain  penalties 
which  the  defendant  had  received  from  the  plaintiffs,  and  he 
claimed  to  deduct  certain  expenses  and  charges  therefrom, 
the  amount  of  which  was  not  shewn.  Mr.  Justice  Coleridge 
says,  “ The  plaintiff,  in  an  action  for  money  had  and  received, 
is  not  bound  to  shew  the  specific  sum  ultimately  due ; it  is 
enough  for  him  to  shew  that  the  defendant  holds  over  money 
which  he  ought  to  pay.”  In  this  last  case  it  is  true  the 
money  which  had  been  received  by  the  defendant  was  re- 
ceived for  the  plaintiff,  and  of  course  would  all  belong  to 
the  plaintiff,  unless  the  defendant  could  shew  that  he  had  a 
right  properly  to  make  deductions  from  it.  In  the  case 
before  us,  the  defendant  certainly  did  not  profess  to  receive 
any  part  of  the  money  for  any  other  purpose  than  to  his 
own  use,  but  yet  one  part  of  it  he  had  no  right  to  receive, 
and  as  regards  that,  he  must  be  held  to  have  got  the  posses- 
sion of  it  as  for  the  use  of  the  plaintiffs. 

In  the  case  of  Wright  and  the  Municipality  of  Corn, 
wall  (9  TJ.  C.  R.  442)  this  court  quashed  a by-law  enacted 
for  the  purpose  of  paying  the  councillors  for  their  services. 
Again,  in  Daniels  and  the  Municipal  Council  of  Burford 
(10  U.  C.  R.  478),  although  this  court  did  not  consider  it 
had  power  to  deal  with  a resolution  for  such  payment,  yet  it 
did  not  hesitate  to  intimate  that  there  would  be  a civil  remedy, 
if  not  a criminal  one,  and  perhaps  both,  where  money  had 


MUNICIPALITY  OF  EAST  NISSOITRI  V.  HORSEMAN. 


587 


been  illegally  taken  from  the  township  treasury.  Besides 
these  decisions,  the  legislature,  by  statute  16  Vic.,  ch.  181, 
sec.  9,  has  enacted  that  any  by-law  which  should  be  passed 
for  providing  remuneration  for  councillors  after  the  year 
1854  should  not  be  valid,  unless  by  its  terms  it  be  limited 
to  take  effect  at  the  end  of  two  whole  years  at  the  least 
from  the  passing  thereof.  This  provision  most  effectually 
guards  against  the  councillors  for  the  time  being  paying 
themselves  for  their  services. 

No  account  was  rendered  by  the  defendant  shewing  what 
his  claims  were  against  the  corporation  for  moneys  advanced, 
or  the  costs  of  the  chancery  suit,  or  other  matters  embraced 
in  the  resolution  ordering  payment  to  him  of  the  £129,  and 
it  was  quite  impossible  for  them  upon  the  trial  to  shew  the 
precise  or  particular  sum  illegally  charged  for  those  services. 
If  nothing  had  been  said  in  the  resolution  about  salary  to  the 
defendant  for  his  services  as  councillor,  we  could  not  have 
assumed  that  it  would  be  necessary  for  the  defendant  to 
have  established  a legal  right  to  the  money  voted.  That 
point  would  have  been  assumed  in  his  favour,  and  the 
burthen  of  proof  would  have  been  cast  upon  the  plaintiffs  to 
make  out  that  the  defendant  had  no  legal  right  to  it.  Here 
the  resolution,  however,  does  carry  proof  on  the  face  of  it  of 
an  illegal  appropriation  of  money  to  this  defendant,  and  has 
mixed  that  up  with  other  charges  in  such  a way  that  the 
plaintiffs  cannot,  unless  by  the  evidence  of  the  defendant 
himself,  shew  what  that  illegal  payment  was.  It  is  quite 
true  the  plaintiffs  were  in  a position  to  have  shewn  it  by 
putting  the  defendant  in  the  witness  box,  and  have  compelled 
him  to  state  it,  but  we  must  remember  that  such  power  has 
been  the  enactment  of  the  legislature.  It  is  a principle 
which  is  involved  in  this  case,  and  that  is,  when  a person 
mixes  up  the  receipt  of  moneys  which  he  is  not  entitled  to, 
and  which  he  must  know  that  he  had  no  legal  right  to  take 
along  with  moneys  which  perhaps  lie  lias  a legal  right  to 
receive  and  take,  and  when  he  has  not  and  will  not  furnish 
any  proof  as  to  the  different  items,  whether  it  is  not  sufficient 
to  shift  to  him  the  burthen  of  proof  of  shewing  what  amount 
he  is  legally  entitled  to  have  paid ‘to  him.  But  holding  that 
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the  action  cannot  be  sustained  without  evidence  to  shew  that 
the  particular  and  specific  sum  so  illegally  appropriated  was, 
will  be  to  allow  this  defendant  to  pocket  that  amount,  unless 
the  plaintiffs  are  driven  to  use  the  defendant  as  a witness, 
and  so  affirmatively  on  their  part  give  the  jury  some  ap- 
proximate idea  of  the  amount  which  ought  to  be  returned. 
It  appears  to  me  much  more  reasonable  to  hold  that  the 
jury  would  be  warranted  upon  the  facts  of  this  case  in  say- 
ing that  probably  the  mentioning  of  the  other  items,  which 
perhaps  might  be  legal,  with  that  which  was  not,  was  a mere 
cloak  to  give  money  to  the  defendant  which  he  had  no  right 
to  take,  and  that  his  conduct  (for  his  presence  at  the  council 
most  certainly  was  the  means  of  effecting  the  passage  of  the 
resolution)  was  sufficient  to  cast  upon  him  to  shew  what  the 
items  of  the  £129  were. 

The  members,  or  councillors  composing  the  council,  are 
not  the  corporation  ; they  are  the  agents  of  the  corporation 
for  the  management  of  the  affairs  and  funds  of  the  corpora- 
tion. When  these  agents  have  been  proved  so  to  misappro- 
priate the  funds  of  the  corporation  as  to  put  the  money  into 
their  own  pockets,  I think  an  action  will  lie  against  them  to 
recover  it  back,  and  when  that  misappropriation  is  mixed  up 
with  what  may  be  rightfully  enough  paid,  it  is  but  right,  in 
order  to  operate  as  a safeguard  to  the  corporation,  to  cast 
the  burthen  of  proof  upon  the  agent  to  separate  from  the 
appropriation  he  has  received  that  portion  which  he  would 
be  legally  entitled  to  take. 

This  view  of  the  subject  renders  it  proper  that  in  this 
case  there  should  be  a new  trial,  rather  than  make  the  rule 
absolute  to  enter  a verdict  for  the  plaintiff  for  the  whole 
£129.  Instead  of  the  verdict  having  been  entered  for  the 
defendant,  with  leave  to  the  plaintiffs  to  change  that,  and 
enter  for  the  plaintiffs  for  the  whole  sum,  the  case  should 
have  been  left  to  the  jury  to  say  what  portion  of  the  whole 
amount  may  have  been  received  illegally ; and  had  they 
been  told  that  they  might  draw  inferences  which  would  war- 
rant the  conclusion  that  inserting  some  things  which  would 
be  perhaps  legal  was  only  to  cloak  the  other,  and  so  had 
given  the  full  sum  of  £129,  the  court  would  not  have  inter- 
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fered.  We  are  not  called  upon  to  pronounce  such  an  opinion 
as  the  jury  might  have  done,  and  therefore  we  cannot  say 
that  the  plaintiffs  are  entitled  to  recover  the  whole  sum  of 
£129.  At  the  trial  I was  inclined  to  the  view  that  the 
action  must  fail  altogether,  though  I could  see  that  there 
had  been  an  illegal  receipt  of  money  by  the  defendant,  but 
now  it  appears  to  me  it  would  have  been  the  proper  course 
to  have  submitted  the  case  to  the  jury,  for  them  to  say  how 
much  of  the  <£129,  or  whether  the  whole  of  it,  should  not 
have  been  refunded. 

McLean,  J.,  concurred. 

Rule  absolute  for  new  trial. 


Powley  v.  Whitehead. 

County  court — Title  to  land  in  question — Practice. 

In  an  action  of  trespass  in  a county  court  defendant  pleaded  pleas  bringing 
the  title  to  land  in  question,  accompanying  them  with  the  affidavit  re- 
quired by  8 Vic.,  ch.  13,  sec.  13.  A nonsuit  having  been  ordered, — 
Held,  upon  appeal,  that  the  effect  of  the  pleas  was  to  oust  the  jurisdiction 
of  the  court  altogether  : that  the  judge  should  therefore  have  refused  to 
entertain  the  case  ; and  that  the  judgment  of  nonsuit  must  be  reversed. 

Appeal  from  the  county  court  of  the  County  of  Perth. 

The  first  count  of  the  declaration  charged  that  the  defen- 
dant, being  engaged  in  constructing  the  Buffalo  and  Lake 
Huron  Railway  across  the  plaintiff’s  lands,  and  in  making 
a certain  bridge  and  embankment  across  a stream  near  to 
his  close,  intending  to  injure  the  plaintiff,  so  carelessly  and 
improperly  executed  the  work  that  the  waters  of  the  stream 
were  thereby  dammed  back,  and  overflowed  the  plaintiff ’s 
land. 

The  second  count  was  for  breaking  and  enteriug  the 
plaintiff’s  close,  and  encumbering  the  same  with  stones  and 
other  materials,  &c. 

Defendant,  for  a fourth  plea,  pleaded  to  the  first  count, 
that  the  land  was  the  soil  and  freehold  of  the  Buffalo  and 
Lake  Huron  Railway  Company,  and  that  he  committed  the 
alleged  trespass  as  their  servant,  and  by  their  command  ; 
and,  fifthly,  a similar  plea  to  the  second  count.  These  pleas 
were  accompanied  by  an  affidavit  of  defendant,  as  required 
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by  the  8 Vic.,  ch.  13,  sec.  13,  that  they  were  not  pleaded 
vexatiously,  or  for  the  mere  purpose  of  excluding  the  court 
from  having  jurisdiction,  but  contained  matter  which  the 
defendant  believed  was  necessary  to  enable  him  to  go  into 
the  merits  of  the  case. 

At  the  trial  it  was  objected  by  defendant’s  counsel  that 
the  pleadings  put  in  issue  title  to  land,  and  that  the  plaintiff 
should  be  nonsuited.  The  learned  judge  took  the  evidence, 
reserving  leave  to  move  to  enter  a nonsuit,  and  a verdict 
was  found  for  the  plaintiff,  with  £8  15s.  damages. 

A rule  nisi  having  been  obtained  to  enter  a nonsuit  pur- 
suant to  leave  reserved,  after  hearing  the  parties,  the  follow- 
ing judgment  was  delivered  in  the  court  below : 

“ Burritt,  J. — The  defendant’s  third  and  fourth  pleas 
appear  to  be  pleaded  under  the  13th  section  of  8 Vic.,  ch. 
13,  and  the  20th  section  of  the  County  Courts  Procedure 
Acts  of  1856,  with  the  necessary  affidavits  therein  pre- 
scribed, which  I take  to  be  my  guide  in  determining  whether 
this  court  has  jurisdiction.  See  Latham  v.  Spedding  (17  Q. 
B.  410,  20  L.  J.  Q.  B.  302),  where,  under  a plea  of  not  pos- 
sessed, Lord  Campbell  intimated  an  opinion  that  a bounty 
court  would  try,  and  it  was  on  the  ground  that  the  jurisdic- 
tion of  the  county  court  was  not  ousted  because  the  defendant 
had  so  pleaded  that  the  title  might  possibly  come  in  question, 
though  it  would  be  if  the  question  actually  came  on  at  the  trial, 
and  was  really  smdbona  fide  in  issue.  I take  the  pleadings  and 
affidavit  for  my  guide  as  to  whether  the  jurisdiction  of  this 
court  is  ousted  or  not  in  this  cause.  They  may  however  be 
instances  where  the  pleadings  would  be  no  guide,  such  as 
not  possessed,  and  then  the  court  would  go  on  until  title 
was  bona  fide  in  issue.  See  Trainer  v.  Holcombe  (7  U.  C.  R. 
549),  Lilley  v.  Harvey  (11  Law  Times  Rep.  273).  In  .this 
last  case  the  court  said,  where  there  are  special  pleadings, 
and  the  question  is  raised  upon  them  as  to  the  title  to  land, 
the  judge  can  go  no  further ; and  this  seems  to  be  precisely 
the  case  in  the  matter  upon  this  motion.  It  is  true  the  de- 
fendant offered  no  proof  of  title,  but  I apprehend  it  was  not 
attempted  from  the  fact  that  I told  counsel  I would  hear  no 
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more.  I took  the  facts  under  a very  strong  apprehension 
that  I had  no  jurisdiction,  which  I then  intimated.  On 
further  investigation  I think  I did  wrong,  and  assumed  an 
unwarrantable  stretch  of  jurisdiction.  The  verdict  rendered 
must  be  set  aside,  and  a nonsuit  entered,  with  costs.” 

From  this  judgment  the  plaintiff  appealed. 

C Robinson,  for  the  appellant,  cited  Wheeler  v.  Sime, 
3 U.  C.  R.  266 ; Hamilton  v.  Clarke,  2 P.  R 189  ; Lilley  v. 
Harvey,  5 D.  & L.  648;  Trainor  v.  Holcombe,  7 U.  C.  R. 
548. 

J.  Duggan,  contra,  cited  Sewell  v.  Jones,  1 L.  M.  & P- 
525. 

Robinson,  C.  J. — The  statute  which  defines  the  jurisdic- 
tion of  the  county  court,  19  Vic.,  ch.  90,  has  these  words : 
“ Provided  always,  that  the  said  county  courts  shall  not 
have  cognizance  of  any  action  where  the  title  of  land  shall 
he  brought  in  question ,”  &c.;  and  the  13th  section  of  the 
8 Vic.,  ch.  13,  provides,  that  no  plea  whereby  the  title  to 
land  shall  be  brought  in  question  shall  be  received  without 
an  affidavit  thereto  annexed  that  such  plea  is  not  pleaded 
vexatiously,  or  for  the  mere  purpose  of  excluding  such  court 
from  having  jurisdiction,  but  that  the  same  does  contain 
matter  which  the  defendant  believes  is  necessary  for  the  party 
pleading  to  enable  him  to  go  into  the  merits  of  his  case. 

This  shews  that,  in  the  understanding  of  the  legislature, 
the  pleading  a plea  which  brings  the  title  to  land  in  question 
(I  do  not  say  which  may  bring  it  in  question,  but  which  ab- 
solutely and  in  direct  terms  does  so)  necessarily  puts  an  end 
to  the  jurisdiction  of  the  county  court ; for  if  it  did  not,  the 
requiring  an  affidavit  would  be  an  unnecessary  provision 
against  abuse,  since  it  might  be  left  to  the  judge  to  go  on  and 
try4  the  cause,  in  order  to  see  whether  the  title  did  really 
come  in  question,  or  whether  the  putting  in  that  plea  was 
not  a mere  contrivance  to  oust  jurisdiction. 

The  fourth  and  fifth  pleas  pleaded  in  this  case  in  the 
strictest  sense  brought  the  title  to  land  in  question,  and 
nothing  else.  The  judge  could  not  try  a part  of  the  issues  : 
he  could  not  dispose  of  the  issues  on  these  pleas,  and  there- 
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fore  was  bound  to  stop.  The  case  of  Latham  v.  Spedding 
(17  Q.  B.  444),  cited  for  the  plaintiff  in  the  argument,  is  not 
in  point,  nor  any  of  those  which  regard  certificates  of  costs 
as  between  the  superior  courts  and  the  county  courts,  because 
there  is  no  pleading  in  the  courts  referred  to  in  those  cases, 
and  the  judge  is  to  say,  after  hearing  the  evidence,  whether 
anything  has  been  shewn  which  should  take  away  his  juris- 
diction ; and  they  hold  that  either  party  merely  saying  that 
he  claims  the  land,  or  has  a right  to  possession,  is  not  enough, 
unless  the  course  of  evidence  in  the  cause  raises  such  a ques- 
tion. But  here  a plea  is  pleaded,  and  issue  is  joined  upon 
it,  setting  up  as  defence  a matter  of  which  the  statute  dis- 
ables the  court  from  holding  plea,  and  that  necessarily  takes 
away  the  jurisdiction  of  the  court.  After  the  defendant  has 
sworn  that  his  pleas  are  not  pleaded  vexatiously,  the  judge 
is  not  at  liberty  to  entertain  the  surmise  that  they  mean 
nothing.  The  defendant  has  pleaded  them  at  his  peril,  and 
the  inferior  court  has  no  jurisdiction  to  enquire  into  the  truth 
of  them. 

In  the  case  of  Lilley  v.  Harvey  (5  D.  & L.  653s)  Wightman , 
J.,  rests  upon  this  distinction,  “ When  there  are  special 
pleadings,”  he  says  “ and  the  question  is  raised  upon  them, 
the  judge  can  go  no  further  ; but  where  the  question  is  not 
raised  upon  the  pleadings,  but  is  merely  suggested  by  the 
defendant,  the  judge  must  enquire  into  the  circumstances 
before  he  can  be  satisfied  that  title  does  come  in  question.” 
In  Tinniswood  v.  Pattison  (3  C.  B.  248),  a case  of  replevin 
commenced  in  the  county  court,  in  which  the  proceedings 
were  reviewed  in  error  upon  a writ  of  false  imprisonment, 
the  court  held  clearly  that  the  jurisdiction  of  the  county 
court  was  at  an  end  the  moment  the  title  to  the  freehold  was 
pleaded. 

In  my  opinion  there  was  an  end  of  the  case,  legally 
speaking,  in  the  county  court  when  these  pleas  were  put  in, 
for  then  there  was  an  issue  raised  which  the  court  could  not 
try,  and  as  a consequence  I conclude  that  what  was  done  after- 
wards was  coram  nonjudice . We  have  not  a judgment  of 
the  court  before  us  that  we  can  examine  into  for  the  purpose 
of  reviewing  the  correctness  of  that  judgment  in  itself  ; but 
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under  the  power  given  to  us  by  the  statue  8 Vic.,  ch.  13, 
gee.  57,  we  reverse  the  judgment  of  nonsuit,  because  that 
was  a proceeding  which  we  think  it  was  not  competent  to 
the  court  to  adopt  in  a case  in  which  they  had  no  jurisdic- 
tion; and  then  the  case  will  rest  in  that  court,  and  nothing 
further  can  be  done  in  it. 

If  the  plaintiff  should  again  bring  it  forward  in  that  court, 
a prohibition  might  be  applied  for,  or  the  judge,  when  the 
record  is  again  brought  before  him,  should  refuse  to  entertain 

O O 7 

it.  It  may  be  considered  whether  a certiorari  would  not  be 
an  expedient  course. 

McLean,  J. — When  the  issue  on  the  record  related 
wholly  to  trespass  or  injury  to  land,  and  was  sworn  to  as 
material  to  the  merits,  I think  the  learned  judge  should  at 
once  have  declined  to  proceed  in  the  suit;  but  when  the 
evidence  on  behalf  the  plaintiff  was  called  and  interro- 
gated as  to  the  trespass  complained  of  in  the  declaration, 
with  respect  to  which  issue  was  joined,  he  surely  should 
have  stayed  all  further  proceedings  in  a matter  over  which 
he  could  exercise  no  jurisdiction  whatever.  It  appears  to 
me  that  all  the  orders  made,  and  the  rules  granted,  are 
wholly  nugatory  and  invalid,  and  that  the  judge  has  no 
power  to  enforce  any  of  them.  I concur  fully  in  the  judg- 
ment, that  the  order  for,  and  taxation  of,  co£ts  as  upon  a 
nonsuit  must  be  reversed,  and  the  case  dismissed. 

Burns,  J. — It  is  very  unfortunate  for  these  parties  that 
so  much  expense  has  been  incurred  uselessly,  for  the  plain- 
tiff will  have  to  retrace  his  steps,  and  take  the  course  now 
that  he  should  have  done  when  the  defendant  put  in  the  two 
pleas,  the  4th  and  5th,  to  the  1st  and  3nd  counts  of  the 
declaration.  These  pleas  are  not  pleas  to  the  jurisdiction 
of  the  court,  but  they  are  pleas  in  bar  to  the  merits  of  the 
action,  though  they  involve  an  issue — namely,  the  title  to 
the  land — a point  which  the  legislature  has  declared  shall 
not  be  investigated  in  the  county  court.  The  13th  section 
of  8 Vic.  ch.  13,  enacts,  that  when  such  a plea  shall  be  put 
in  it  shall  be  accompanied  by  an  affidavit  that  the  plea  is  not 
75  XVI.,  U.  C.  Q.  B. 
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pleaded  vexatiously,  or  for  the  mere  purpose  of  excluding  the 
court  from  having  jurisdiction,  but  that  the  same  contains 
matter  which  the  deponent  believes  is  necessary  to  enable 
the  party  to  go  into  the  merits  of  the  case.  The  judge  was 
quite  right  when  he  finally  came  to  the  conclusion  that  he 
had  no  jurisdiction.  I take  the  meaning  of  the  legislature 
to  be  this — that  when  a plea  is  put  in,  involving  the  title 
to  land,  accompanied  by  the  affidavit  prescribed,  immediately 
the  jurisdiction  of  the  court  ceases. 

If  the  plea  were  not  accompanied  by  such  an  affidavit, 
the  court  would  order  it  to  be  taken  off  the  file  because  of 
its  irregularity,  but  when  the  defendant  swears  that  it  is 
necessary  for  his  defence  upon  the  merits  to  have  the  title 
brought  in  question,  then  the  jurisdiction  ceases.  The 
judgment  ordered  by  the  judge  of  the  county  court  of  non- 
suit cannot  be  sustained.  He  had  no  jurisdiction  to  do  that, 
and  therefore  his  judgment  must  be  reversed.  Upon  a plea 
to  the  jurisdiction  of  the  court  there  can  be  no  judgment 
which  involves  the  question  of  costs  in  the  defendant’s 
favour.  If  the  judgment  be  in  the  defendant’s  favour,  then 
it  should  be  that  the  defendant  go  thereof  without  pay,  &c. 
— See  Dempster  v.  Purnell  (3  M.  & Gr.  375).  In  this  case 
no  judgment  whatever  can  be  given.  A nonsuit  cannot  be 
ordered,  for  it  cannot  be  fold  whether  the  plaintiff  may  not 
sustain  his  c^se  in  the  proof,  and  the  defendant  cannot  go 
into  evidence,  because  it  brings  the  title  in  question,  and  he 
has  sworn  that  it  is  necessary  to  the  merits  of  his  defence 
that  he  should  bring  the  title  in  question.  In  this  case  it 
appears  the  plaintiff  did  sustain  his  case  prima  facie , for  the 
jury  found  in  his  favour,  but  the  defendant  offered  no  evi- 
dence to  sustain  his  pleas,  for  the  judge  told  him  he  would 
not  receive  it.  The  judge  ultimately  ordered  a nonsuit  to 
be  entered,  for  that  he  had  no  jurisdiction.  This  course  was 
wrong,  for  the  effect  of  that  is  to  give  the  defendant  costs, 
and  that  because  he  has  pleaded  a defence  which  the  court 
cannot  dispose  of,  or  say  whether  it  affords  a defence  or  not. 
The  judge  of  the  court  should  have  said  to  the  parties  that 
the  whole  proceedings  from  the  plea  down  were  coram  non 
judice,  and  he  should  have  refused  to  proceed  with  the  case, 
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and  should  not  have  given  any  judgment  whatever.  The 
course  which  the  plaintiff  should  have  pursued  was,  upon 
the  plea  in  bar  being  put  in,  the  trial  of  which  could  not 
take  place  in  the  county  court,  to  have  removed  the  cause 
into  the  superior  court  by  certiorari,  and  have  proceeded  with 
the  case  there  ; and  if  he  had  succeeded  he  would  have  been 
entitled  to  the  costs  of  the  superior  court,  as  far  as  the  case 
had  proceeded  in  that  court.  We  should  pronounce  now  the 
opinion  which  the  judge  of  the  court  should  have  expressed 
to  the  parties  as  soon  as  he  saw  the  state  of  the  record — 
namely,  that  all  the  proceedings  upon  the  pleas  were  coram 
non  judice . 

Appeal  confirmed. 


The  Gore  Bank  v.  The  Municipal  Council  of  the 
County  of  Middlesex. 

Agent  acting  for  plaintiffs  and  defendants — Misappropriation  of  defendants 
funds — Application  of  plaintiffs1  money  to  make  up  the  deficiency — Right 
of  action  by  plaintiffs. 

One  S.  was  treasurer  of  the  county  of  Middlesex  and  agent  of  the  Gore 
Bank,  having  his  office  for  both  purposes  in  the  same  building.  The 
council  had  no  account  with  the  bank,  and  did  not  direct  S.  where  to 
keep  his  funds  as  treasurer,  and  he  had  always  received  enough  to  meet 
all  disbursements  for  the  county.  He  did,  however,  open  an  account 
with  the  bank,  without  the  knowledge  of  the  council,  and  having  misap- 
plied the  moneys  of  the  council,  overdrew  that  account  without  the 
knowledge  or  authority  of  the  bank,  nearly  £8,000,  for  the  purpose  of 
paying  debts  due  by  the  county  for  interest  on  indebtedness  and  other 
claims,  which  he  ought  to  have  paid  out  of  the  moneys  receive  d by  him 
as  treasurer.  The  coupons  on  some  of  these  debentures  were  stamped 
by  S.  as  paid  by  the  Gore  Bank . — S.  having  absconded,  the  bank  sued  the 
council  for  the  amount  thus  overdrawn,  as  money  paid  to  their  use. 

Held,  that  no  portion  of  it  could  be  recovered. 

Action  on  the  common  counts  for  money  paid  by  the 
plaintiffs  for  defendants  at  their  request,  and  for  interest. 

Plea, — Never  indebted. 

The  plaintiffs  claimed  £7784  14s.  3d.,  with  interest,  in  all 
£8,034  9s.  3d. 

At  the  trial,  at  Toronto,  before  McLean , J.,  it  appeared 
that  one  Street  was  agent  of  the  Gore  Bank  in  the  city  of 
London,  in  Upper  Canada,  and  had  charge  of  the  branch  of 
that  bank  established  there  from  May  or  June,  1850,  to  the 
26th  of  September,  1857. 
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He  was  also  county  treasurer  of  Middlesex,  from  April, 
1850,  to  the  same  26th  of  September,  1857. 

He  lived  in  the  building  in  which  the  business  of  the 
bank  was  conducted  by  him,  and  kept  his  accounts  and 
vouchers,  and  transacted  his  business  there.  The  Municipal 
Council  of  the  county  of  Middlesex  had  no  account  in  the 
Gore  Bank,  and  had  no  occasion  to  apply  to  them  for  mak- 
ing payments  on  behalf  of  the  county,  as  the  moneys  which 
from  time  to  time  came  into  S.’s  hands  as  treasurer  were 
more  than  sufficient  to  meet  all  disbursements  which  he  had 
to  make  for  the  county.  They  gave  him  no  directions  where 
to  keep  his  funds,  nor  interfered  with  him  in  that  respect, 
and  had  not  sanctioned  his  keeping  any  account  as  between 
the  Gore  Bank  and  the  county  ; but  in  his  evidence,  taken 
under  a commission  in  the  cause,  he  swore  that  he  did  in 
fact  open  an  account  as  treasurer  with  the  Gore  Bank  agency 
in  London,  in  May  or  June,  1850,  and  continued  to  keep 
such  an  account  till  September,  1856,  when  he  left  Canada 
and  went  to  the  United  States. 

He  exhibited  what  he  stated  was  a copy  of  this  account, 
from  the  1st  of  July,  1857,  to  the  time  he  went  away  and 
ceased  to  hold  either  office.  It  began  with  a balance  of 
£107  4s.  Id.  to  the  credit  of  the  county,  which  he  swore  was 
correct,  and  it  contained,  as  he  stated,  only  entries  of  moneys 
paid  on  account  of  the  county  and  paid  out  for  them.  It 
exhibited  a balance  overdrawn  from  the  bank  of  £7,884  14s. 
3d.  on  the  22nd  of  September,  1857,  about  £4,000  of  which 
was  charged  in  the  account  as  paid  for  coupons  on  county 
debentures,  either  presented  to  him  by  the  holders,  or  lying 
in  the  bank  for  collection,  and  which  it  was  his  duty  as 
treasurer  to  have  taken  up  with  the  county  funds  which  he 
had  received. 

He  was  asked  whether  the  plaintiffs  and  the  defendants 
were  aware  that  he  kept  his  accounts  there.  His  answer  was 
that  the  plaintiffs  (the  Gore  Bank)  were  aware  of  it ; that 
the  finance  committee  of  the  county  council  were  probably 
aware  of  it  incidentally,  but  that  it  never  came  before  either 
the  defendants  or  such  committee  officially. 

He  swore  that  he  had  no  authority  from  the  defendants 
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to  overdraw,  and  that  it  was  done  without  their  knowledge : 
that  the  coupons,  receipts  and  other  vouchers  for  the  debit 
side  of  this  account  were  then  in  the  possession  of  the  de- 
fendants, or  at  least  were  given  to  them  on  the  25th  of  Sep- 
tember, or  a few  days  after,  but  without  the  direction  or 
knowledge  of  the  plaintiffs : that  all  the  sums  charged  in 
the  account  produced  as  being  paid  by  the  bank,  were  pay- 
ments made  by  the  witness  to  persons  who  had  legitimate 
claims  on  the  county  treasury : that  the  defendants  had  so 
far  recognized  and  taken  advantage  of  these  payments,  that 
they  had  audited  his  accounts  containing  them  (as  he  was 
informed)  which  had  been  rendered  by  him : that  the  ac- 
count which  he  kept  as  bank  agent,  of  the  moneys  paid  and 
received,  was  kept  latterly  at  least  under  the  heading  of 
“ county  treasurer that  the  sums  entered  on  the  debit 
side  of  the  account  produced  were  paid  with  the  money  of 
the  plaintiffs,  and  that  the  balance  of  £7784  14s  3d.  was 
justly  due  to  them.  The  question  was  from  whom,  from  the 
witness  himself,  or  from  the  defendants,  whose  money,  with 
which  he  ought  to  have  paid  those  charges,  he  misapplied, 
and  of  his  own  accord  took  from  the  plaintiffs’  moneys  in  his 
charge  what  was  necessary  for  supplying  the  deficiencies 
which  he  had  thus  created  ? 

Upon  his  cross-examination  he  swore  that  when  he  made 
up  his  accounts,  after  he  left  London,  he  found  himself  in 
arrear  with  the  county  as  their  treasurer  about  £7,250 : 
that  in  the  books  of  the  county,  and  in  the  accounts  render- 
ed by  him  as  treasurer  to  the  county  clerk,  he  credited  him- 
self as  treasurer  with  all  the  items  which  appeared  in 
the  account  on  which  the  plaintiff  now  founded  their  claim 
in  this  action  : and  he  admitted  that  if  the  defendants  were 
compelled  to  repay  to  the  plaintiffs  the  balance  claimed  by 
them  in  this  action  of  £7,784  14s.  3d.,  then  his  deficiency 
in  account  with  the  defendants  as  their  treasurer  would  be 
increased  by  that  amount — that  is,  he  would  owe  the  defend- 
ants that  sum  in  addition  to  the  £7,250,  which  was  the  then 
acknowledged  balance  against  him. 

He  stated  that  while  he  was  in  office  he  occasionally  kept 
an  account  also  with  the  Commercial  Bank,  and  a small 
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account  with  the  Montreal  Bank,  in  his  name,  as  he  thought, 
but  consisting  of  county  funds : that  the  account  which  he 
kept  with  these  plaintiffs,  the  Gore  Bank,  was  kept  for  his 
own  convenience  : that  he  had  received  no  instructions  from 
the  defendants  to  keep  his  account  as  treasurer  there,  nor 
with  any  bank : that  when  the  funds  of  the  county  were 
insufficient  to  meet  the  demands  upon  them,  loans  had  been 
obtained  from  the  plaintiffs  to  supply  the  deficiency ; but 
these  were  generally  on  the  guarantee  of  individual  members 
of  the  county  council,  and  on  one  occasion  a loan  was  ob- 
tained from  the  Agricultural  Society,  on  debentures  depo- 
sited with  them.  He  said  he  did  not  know  of  loans  being 
obtained  in  any  other  way : that  he  had  overdrawn  his 
account  before  the  1st  of  July,  1857,  but  that  he  did  not 
think  the  defendants  were  aware  of  it. 

He  was  asked  whether  he  had  not  in  his  hands  county 
funds  with  which  he  might  have  paid  all  the  disbursements 
for  which  the  plaintiffs  were  claiming  in  this  action,  the 
£7,784  14s.  3d.,  and  his  answer  was,  “ I should  have  had,” 
by  which  he  was  understood  to  mean  that  he  would  have  had 
the  funds,  if  he  had  not  spent  them  without  the  sanction  or 
knowledge  of  the  council,  and  for  his  purposes,  not  for  theirs, 
and  he  swore  that  both  his  offices  of  county  treasurer  and 
bank  agent  were  held  in  the  same  room  (that  is,  in  the 
building  occupied  by  the  Gore  Bank)  for  his  convenience, 
and  without  any  instructions  from  the  defendants,  and  that 
before  he  was  agent  for  the  Gore  Bank  the  office  of  county 
treasurer  was  held  in  the  Bank  of  Montreal,  in  which  bank 
he  was  then  employed. 

A book  was  produced  on  the  trial,  in  which  the  coupons 
for  interest  on  county  debentures  which  had  bsen  paid  and 
returned  by  the  treasurer  to  the  county  clerk  or  council, 
were  pasted  upon  leaves  appropriated  to  the  accounts  of 
debentures  issued  under  the  several  by-laws.  These  coupons 
were  for  interest  payable  at  different  periods  in  1855-6-7. 
They  were  some  of  them  made  payable  on  the  face  of  them 
at  the  county  treasurer’s  office,  others  of  them  at  the  office 
of  the  agency  of  the  Gore  Bank  (which  in  fact  was  the  same 
place)  and  others  at  the  Bank  of  Upper  Canada ; and  many 
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of  them  were  stamped  “Paid  Gore  Bank  agency,”  with  the 
date  stated. 

Many  vouchers  were  produced  upon  the  trial,  which  S. 
had  taken  to  shew  the  payments  made  by  him  as  county 
treasurer  from  the  1st  of  July,  1857,  to  his  departure,  bear- 
ing on  the  face  of  them  nothing  to  shew  that  the  payments 
had  been  made  through  the  bank  agency,  much  less  from 
bank  funds,  and  not  from  funds  of  the  county.  These 
vouchers  remained  in  the  possession  of  the  treasurer,  and 
after  he  had  left  the  province  in  September  or  October, 
1857,  the  clerk  of  the  county  of  Middlesex  followed  him  to 
the  State  of  Michigan,  and  found  him  there,  and  obtained 
from  him  such  directions  and  authority  as  enabled  him  on 
his  return  to  London  to  get  possession  of  these  vouchers 
from  the  person  in  whose  charge  they  were  ; and  having 
received  them,  he  took  them  to  the  treasurer,  and  got  him 
to  make  up  from  them  an  account  to  shew  how  his  affairs 
stood  as  county  treasurer,  and  to  shew  also  what  demands 
against  the  county  he  had  paid. 

The  treasurer’s  accounts  had  been  audited  up  to  the  13th 
of  June,  1857,  and  at  that  time  a balance  of  £8,417  2s. 
6fd.  appeared  in  his  cash  book  as  being  in  his  hands  to  the 
credit  of  the  county  ; and  according  to  the  account  which 
he  made  up  at  Detroit,  in  December,  1857,  at  the  request 
and  for  the  information  of  the  council,  he  then  owed  the 
council  a balance  of  £7,042  8s.  5d. ; that  is,  admitting  that 
he  had  made  out  of  the  county  funds  all  those  payments  for 
which  the  plaintiffs  were  seeking  in  this  action  to  recover 
against  the  defendants. 

The  account,  as  made  up  by  him  in  Detroit,  shewed  the 
balance  of  county  funds  in  his  hands  on  the  1st  of  July, 
1857,  to  be  £13,849  9s.  6d. 

The  clerk  of  the  council  swore  that  S.  as  treasurer  was 
furnished  by  the  county  with  ample  means  to  pay  all  debts 
becoming  due  by  the  county  up  to  the  time  of  his  absconding, 
and  that  he  ought  to  have  had  in  his  hands,  besides  those 
payments,  £7042  8s.  5d.  He  had  received  for  the  county, 
between  the  1st  of  July  and  the  14th  of  September, 
£4085  17s.  4d.  The  accounts  made  up  by  S.  in  December, 
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1857,  in  which  he  took  credit  to  himself  for  all  disbursements 
on  the  debit  side  of  that  account,  had  been  since  audited 
and  allowed  by  the  county  council. 

The  county  clerk  swore  that  on  the  30th  of  July,  1853, 
the  county  got  a loan  from  the  plaintiffs  (The  Gore  Bank)  of 
£2000,  which  was  repaid  in  April  and  August  following,  and 
this  was  the  only  transaction  they  had  with  the  plaintiffs  up 
to  that  time ; that  in  October,  1854,  another  loan  was  made 
by  the  Gore  Bank  to  the  county  of  £4,500,  and  repaid  in 
January  and  May,  1855 ; that  the  only  other  transaction 
with  the  plaintiffs  related  to  Coupons  in  June  and  July, 

1855,  amounting  to  £139  10s.  0d.,  and  that  there  was  no 
other  account  with  the  plaintiffs  appearing  in  the  treasurer’s 
books ; that  the  treasurer’s  accounts  were  generally  examin- 
ed and  audited  at  his  own  house  ; that  he  was  at  liberty 
to  keep  his  accounts  where  he  thought  proper  ; and  that  his 
accounts  were  audited  before  each  meeting  of  the  council. 

It  was  stated  by  Mr.  Hutchinson,  one  of  the  witnesses 
called  for  the  plaintiffs,  and  from  whom  the  vouchers 
were  got,  that  he  heard  the  treasurer  state,  before  he 
went  away,  that  his  arrears  to  the  Bank  would  be  about 
the  amount  which  the  plaintiffs  were  claiming  in  this 
suit. 

The  only  witness  called  for  the  defendants  was  the  war- 
den of  the  county,  who  had  been  in  office  from  January, 

1856,  and  a member  of  the  council,  since  1851.  He  swore 
that  he  was  not  aware,  nor  so  far  as  he  knew  was  any  other 
member  of  the  council,  that  the  treasurer  had  any  account 
with  the  plaintiffs  on  behalf  of  the  county  : that  any 
money  which  the  plaintiffs  had  lent  to  the  county  was 
advanced  upon  promissory  notes  signed  by  the  members  of 
the  council  as  individuals,  and  not  by  the  council  as  a muni- 
cipal body  : that  he  remembered  no  enquiry  being  made 
as  to  where  the  treasurer  kept  his  funds,  and  that  the 
treasurer  being  responsible  could  keep  them  where  he 
pleased  : that  he  was  aware  that  some  township  treasurers 
had  paid  money  into  theGoreBank  in  the  absence  of  S.  which 
should  be  paid  to  him  as  treasurer  ; that  he  did  himself  on 
one  occasion  leave  money  in  the  bank  for  him  as  treasurer, 
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to  be  carried  to  the  credit  of  a township,  but  did  not  know 
of  this  being  a general  practice. 

The  defendant’s  counsel  contended  that  upon  the  evidence 
the  plaintiff  had  no  right  of  action  against  the  defendants. 

The  parties  left  the  case  by  consent  to  the  decision  of  the 
court  upon  the  evidence,  a verdict  being  taken  for  the  de- 
fendants in  the  meantime,  with  leave  reserved  to  move  to 
enter  a verdict  for  the  plaintiffs. 

Becker , Q.  C.,  (A.  D.  McLean , with  him,)  obtained  a rule 
nisi  in  pursuance  of  the  leave  reserved,  to  enter  a verdict  for 
the  plaintiffs  for  £8084  9s.  4d.,  or  such  other  sum  as  the 
couit  should  think  right  upon  the  evidence. — They  cited 
Stevenson  v.  Mortimer,  Cowp.  806 ; Ancher  v.  The  I»auk  of 
England,  Doug.  687;  Clarke  v.  Shee,  Cowp.  109;  Story  on 
Agency,  Ed.  1857,  secs.  808,  487;  Newton  v.  Belcher,  18  L. 
J.  (Q..  B.)  53 ; Smith  v.  Birmingham  Gas  Company  1 A.  & 
E.  526. 

E holt  shelved  cause,  and  cited  Sayles  v.  Blane.  14  Q.  B. 
205;  Wills  v.  Wells,  8 Taunt.  266;  Grissell  v.  Robinson,  3 
Bing.  N.  C.  10  ; Tappin  v.  Broster,  1 C.  & P.  112 ; Ban  on  v. 
Fitzgerald,  6 Bing.  N.  C.  201 ; Pownall  v.  Ferrand,  6 B.  & C. 
430;  Smith  v.  Davidson,  4 U.  C.  R.  191 ; Kitsonv.  Short,  lb. 
220;  Aikin  v.  Eowcutt,  7 U.  C.  R.  143;  Waddle  v.  McIntosh, 
7 C.  P.  49  ; Eowlby  v.  Bell,  3 C.  B.  284;  12  Vic.,  ch.  81,  sec. 
172. 

Robinson,  C.  J. — There  is  a large  sum  at  stake  in  this 
action.  The  question  is,  whether  a loss  of  £7000  and  up- 
wards is  to  be  borne  by  the  Gore  Bank  or  by  the  County  of 
Middlesex. 

The  circumstances  of  the  case  are  such  that  both  parties 
are  fully  warranted  in  contending  for  the  strictest  applica- 
tion of  any  principles  of  law  that  may  seem  to  be  in  their 
favour.  Neither  can  attribute  the  loss  to  a confidence  im- 
prudently placed  by  the  other  in  the  treasurer,  for  he  was 
confided  in  by  both  ; and  the  Bank,  on  the  one  hand,  and  the 
Municipal  Council,  on  the  other,  have  the  interests  of  others 
committed  to  their  charge,  which  they  are  bound  to  do  their 
utmost  to  protect. 
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The  plaintiffs  are  claiming  in  this  action  re-payment  from 
the  county  of  upwards  of  £7000,  which  they  say  they  paid 
out  to  the  use  of  the  county , and  at  their  request,  between  the 
1st  of  July  and  the  26th  of  September,  1857.  An  account 
is  exhibited  of  these  payments  in  detail,  from  which  it  is 
plain  that  they  are  all  pa}unents  made  for  the  purposes  for 
which  the  county  was  bound  to  provide  ; and  this  I take  to 
be  conceded  on  the  part  of  the  defendants. 

There  is  nothing  in  the  evidence,  I think,  that  would 
warrant  us  in  looking  upon  some  of  these  payments  as 
standing  on  a footing  distinct  from  the  others.  For  any- 
thing that  I can  see  proved,  the  defendants  are  liable  for  all 
the  sums  which  the  plaintiffs  claim  by  the  account  produced 
to  have  paid  for  them,  if  they  are  liable  for  any  of  them. 
In  the  argument  it  was  attempted  to  treat  the  sums  paid  for 
coupons,  which  the  treasurer  had  taken  up  as  treasurer,  as 
standing  on  a different  ground  from  the  other  payments,  but 
I do  not  think  that  the  evidence  places  them  on  any  different 
footing.  It  was  not  proved  that  the  bank  were  the  holders 
of  the  debentures  for  their  own  benefit.  We  were  asked  to 
infer  it  from  the  fact  that  a stamp  of  the  Gore  Bank 
agency  appears  on  some  of  the  coupons,  but  that  really 
proves  nothing.  Some  of  the  coupons  were  expressed 
to  be  payable  at  the  Gore  Bank  agency  in  London,  others 
at  the  Gore  Bank  at  Hamilton ; others  at  the  treasurer’s 
office,  and  a few  at  the  Bank  of  Upper  Canada.  Many 
of  the  coupons  pasted  in  the  book  produced  on  the  trial, 
have  upon  them  the  stamp,  “ paid  Gore  Bank  agency,” 
but  I found  none  of  them  so  stamped  which  had  not 
been  taken  up  before  July,  1857,  the  period  in  question. 
Those  in  respect  of  which  payments  were  made  which 
are  reclaimed  in  this  action  are  without  any  such  stamp. 
Besides,  the  stamp  proves  nothing  conclusively  under  the 
circumstances.  It  might  only  mean  that  the  coupons  had 
been  taken  up  at  the  bank.  The  defaulter  was  bank  agent 
as  well  as  treasurer  for  the  county.  He  could  use  the 
stamp  as  he  pleased,  and  his  putting  the  stamp  on  any 
of  the  coupons  which  are  now  in  question,  if  he  had  done  so, 
would  have  proved  nothing  more  than  that  the  coupons  were 
taken  up  in  the  office  where  he.  kept  his  money  as  treasurer. 
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It  would  not  prove  that  they  were  not  taken  up  with  the 
money  of  the  county,  as  they  ought  to  have  been.  If  it  had 
been  shewn  that  the  Gore  bank  were  beneficial  holders  of 
the  debentures,  and  that  the  coupons  for  interest  had  been 
paid  out  of  their  own  money,  then  I suppose  the  plaintiffs 
mean  to  contend  that  the  coupons  must  be  looked  upon  as 
not  yet  paid  to  them  at  all,  and  that  they  must  consequently 
have  a good  right  to  sue  for  the  amount.  Without  holding 
at  present  that  that  consequence  would  be  found  necessarily 
to  follow,  considering  that  it  was  their  own  agent  having 
their  money  in  charge  that  upon  this  supposition  must»have 
made  such  an  application  of  their  money,  and  not  with 
the  privity  of  the  defendants,  and  while  he  had  in  his  hands, 
or  ought  to  have  had,  ample  means  to  pay  those  coupons  out 
of  the  county  funds,  it  is  at  any  rate  clear  that  if  the  plain- 
tiffs could  claim  in  respect  of  the  coupons  as  being  yet 
unsatisfied,  it  must  be  a claim  upon  the  instruments  them- 
selves, and  the  money  could  not  be  recovered  upon  this 
declaration  as  for  money  paid  by  the  plaintiffs  to  the  use  of 
the  defendants.  But,  as  I have  already  stated,  I see  no 
ground  in  the  evidence  before  us  for  inferring  that  the 
money  due  upon  the  coupons  included  in  the  account  from 
the  1st  of  July  to  the  26th  of  September,  1857,  was  money 
due  to  the  plaintiffs. 

For  all  that  appears,  the  coupons  may  have  been  all 
brought  to  the  treasurer  as  treasurer  at  his  office  in  the  Gore 
Bank  agency,  by  individual  holders  of  them,  who  were  paid 
as  others  were  that  had  claims  upon  the  county. 

Then  as  to  the  plaintiff’s  right  to  recover  in  respect  of 
any  part  of  the  account,  I do  not  see  upon  what  principle 
it  can  be  supported.  There  is  a complication  in  the  case 
from  the  circumstance  that  the  same  person  who  was  trea- 
surer for  the  county  was  also  employed  by  the  plaintiffs  as 
their  agent.  But  it  would  be  a mistake,  I think,  if  the  case 
could  turn  upon  that,  to  look  upon  the  treasurer  as  standing 
altogether  in  the  situation  of  the  agent  of  the  defendants. 
In  one  sense  he  was : that  is,  he  acted  for  the  municipality ; 
but  he  was  a public  officer,  whose  duties  were  defined  by  act 
of  parliament : he  was  the  agent  of  the  law.  For  the  most 
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part  the  county  moneys  which  he  received  were  paid  into  his 
hands  by  other  public  officers  under  the  provisions  of  public 
statutes,  and  were  to  be  paid  out  by- him  for  certain  purposes 
to  which  they  were  appropriated  by  law,  and  this  without  the 
county  council  concerning  themselves  in  the  matter  one  way 
or  the  other. 

It  is  not  pretended  that  any  of  these  payments,  for  which 
the  plaintiffs  are  now  claiming  as  having  been  made  by  them 
for  the  use  of  the  municipality  and  at  their  request,  were 
really  made  at  the  request  of  the  municipality.  They  were 
not  sensible  that  the  aid  of  the  plaintiffs,  or  of  any  one, 
could  be  required  for  making  such  payments,  for  they  had 
every  reason  to  believe  that  their  treasurer  had  ample  funds 
of  theirs  in  his  hands,  out  of  which  he  was  bound  to  pay 
these  claims,  without  any  direction  from  them,  and  in  the 
discharge  of  the  public  duty  which  the  law  imposed  upon  him. 

Then,  if  it  cannot  be  said  that  there  was  any  express 
request  from  the  municipality  to  make  the  payment,  can  a 
request  be  implied  under  the  circumstances  ? I think  none 
ca  1 be,  for  the  municipal  council,  which  represents  the  muni- 
cip  ility,  would  have  been  violating  the  law  in  making  such 
a request,  and  it  would  be  contrary  to  legal  principles  there- 
fore that  we  should  infer  it.  Tney  would  have  been  con- 
tracting a debt  to  the  bank  to  the  amount  of  £7,000  and  up- 
wards, not  only  without  the  authority  of  law,  but  in  direct 
•opposition  to  express  statutes.  They  would  have  had  no 
authority  to  raise  the  money  upon  the  people  of  the  county 
for  reimbursing  the  bank. 

It  has  been  urged  (and  this  indeed  is  putting  the  plaintiffs’ 
claim  in  the  most  favourble  light  that  it  can  be  placed  in) 
that  by  those  payments  which  the  treasurer  has  entered  in 
the  bank-book  kept  by  him,  and  has  given  credit  for  to  the 
bank  as  in  account  with  the  county  of  Middlesex,  the  credi- 
tors of  the  county  have  been  satisfied  their  respective  claims, 
and  that  the  county  have  thus,  by  the  funds  of  the  bank, 
been  relieved  from  payments  which  they  must  otherwise 
have  made  from  county  funds  ; and  that  the  municipality 
cannot  hold  themselves  acquitted  towards  their  creditors  by 
such  payments  without  adopting  them,  made  as  they  were 
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with  the  money  of  the  bank.  But  is  it  quite  correct  to  say 
that  the  plaintiffs  made  the  payments  ? The  sums  were  paid, 
according  to  the  treasurer’s  account,  out  of  their  money,  but 
paid  in  that  manner  by  himself  as  treasurer,  without  the 
privity  of  the  municipality,  and  with  a perfect  knowledge 
on  his  part  that  he  had  before  misapplied  the  funds  of  the 
county  with  which  he  ought  to  have  made  payments, 
and  was  misapplying  the  funds  of  the  bank,  without  its 
knowledge,  to  make  up  the  deficiencies. 

We  have  no  ground  for  speaking  of  adoption  of  any  pay- 
ments by  the  county.  The  several  creditors  having  been 
satisfied  their  claims  against  the  county,  have,  of  course, 
urged  no  claim,  that  we  know  of,  to  be  paid  again.  The 
municipality  therefore  cannot  have  been  called  upon  to 
determine  whether  it  will  or  will  not  adopt  the  paymeuts. 
They  are  simply  passive,  for  all  they  know  is,  that  their 
money  which  ought  to  have  been  paid  to  their  creditors  in 
satisfaction  of  their  demands,  would  have  discharged  them 
all,  and  thit  the  treasurer  had  no  sanction  from  them  to 
apply  it  otherwise.  What  has  become  of  their  money,  and 
with  what  funds  the  payments  were  in  fact  made,  they  know 
not:  they  only  see  the  account  which  the  treasurer  has 
given  of  the  matter,  and  that  is  not  such  as  can  be  expected 
to  satisfy  them  that  the  whole  or  a part  of  the  payments 
which  the  plaintiffs  claim  to  have  been  made  was  not  in  effect 
made  out  of  the  funds  of  the  county  of  Middlesex. 

Throughout  the  whole  period,  the  treasurer,  as  has  - been 
prove  1,  ought  to  have  had  a considerable  surplus  of  county 
money  in  the  treasury,  but  he  admits  that  he  is  in  arrear 
with  the  county  more  than  £7,000,  and  that  if  the  plaintiffs 
succeed  in  recovering  back  those  payments,  for  which  he 
has  taken  credit  to  himself  in  his  account  as  treasurer  with 
the  county,  he  will  then  be  nearly  £15,000  in  their  debt.  He 
was  not  pressed  to  account  for  this  deficiency.  He  does  not 
pretend  that  he  has  lost  the  money  by  any  casualty.  Some- 
thing was  said  of  his  having  been  concerned  with  others  in 
speculations  in  land ; but  the  witness  who  spoke  of  this 
stated  t'n at  he  did  not  think  he  had  paid  on  account  of  such 
speculations  more  than  £800.  It  does  not  seem  probable, 
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and  the  defendants,  I dare  say,  do  not  feel  satisfied  that  the 
whole  of  this  large  sum  spoken  of  was  abstracted  from 
the  treasury  and  misapplied  between  June  and  October,  1857. 
How  can  the  defendants  tell,  and  how  can  we  tell,  that  the 
treasurer,  being  also  agent  for  the  bank,  and  having  his 
own  funds  as  treasurer,  and  the  money  of  the  bank  for 
several  years  equally  under  his  control,  may  not  have  mis- 
applied from  time  to  time  the  moneys  of  the  bank,  to  which  he 
admits  himself  to  be  now  in  default,  and  that  when  his  de- 
ficiency in  regard  to  those  funds  has  accumulated,  so  as  to 
make  it  press  inconveniently  in  regard  to  the  business  of  the 
bank  which  he  had  to  carry  on,  he  may  not  have  made  up 
such  deficiency  for  the  time  from  the  county  funds  lying  in 
his  hands,  and  then  as  demands  for  small  sums  came 
against  the  county  from  individuals,  have  paid  such  de- 
mands from  the  moneys  of  the  bank  which  he  had  trans- 
ferred to  it  from  the  county  treasury.  In  that  case,  the 
payments  in  question  would  in  effect  have  been  made  from 
county  funds. 

But  for  determining  this  case  it  seems  to  me  sufficient  to 
consider  that  the  defendants  had  not,  to  their  knowledge, 
any  account  with  the  plaintiffs,  and  exercised  no  control 
over  the  treasurer  as  to  the  place  in  which  he  should  keep 
his  funds : that  there  is  no  evidence  that  they  ever  desired 
or  expected  the  plaintiffs  to  make  such  payments  on  their 
account  as  they  are  claiming  for  in  this  action,  or  that  there 
was  any  course  of  dealing  between  the  bank  and  the  munici- 
pality of  that  nature  from  which  a sanction  could  be  inferred. 
But  if  the  president  and  directors  of  the  bank,  knowing  of 
the  embarrassment  of  the  treasurer,  had  themselves  at  his 
request  placed  at  his  disposal  their  funds  in  order  to  replace 
the  funds  of  the  county  which  he  had  misapplied,  they  could' 
not  have  recovered  such  moneys  against  the  county,  for  no 
one  can  at  his  pleasure  make  another  his  debtor  without  his 
consent  or  privity.  And  the  fact  is  that  the  agent  of  the 
bank  who  made  these  payments  knew  all  the  facts,  and 
therefore  knew  that  he  was  not  bona  fide  in  advancing  the 
money  on  behalf  of  the  bank  for  the  purposes  of  the  county, 
and  relying  on  the  county  for  repayment ; but  he  was,  with- 
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out  the  knowledge  of  the  bank,  diverting  their  funds  to  pur- 
poses of  his  own — that  is,  to  making  up  his  own  deficiencies 
— and  not  relying  upon  the  county  for  recognising  the  pay- 
ments as  advances  made  by  the  bank  on  their  behalf. 

I think  the  case  is  clearly  one  in  which  the  plaintiffs  can- 
not recover,  and  that  the  verdict  rendered  at  the  trial  for  the 
defendants  must  stand,  for  I take  the  law  to  be  as  it  was 
clearly  laid  down  by  Baron  Haliock , in  the  case  cited  by 
Mr.  Elliott,  of  Tappin  v.  Broster  (1  C.  & P.  112),  when 
he  said  that  “ he  conceived  no  action  for  money  paid  could 
ever  be  maintained  unless  there  was  evidence  that  the 
money  was  paid,  not  only  for  the,  defendants  benefit , but  by 
his  authority .” 

The  present  is  in  some  of  its  circumstances  an  unusual 
case,  but  we  may  take  one  of  a more  ordinary  character 
that  will  illustrate  the  principle  which  must  govern  it.  If 
A.  should  send  a clerk  or  servant  with  money  to  make  a 
purchase  for  him,  who,  instead  of  paying  for  the  goods  as 
he  ought  to  have  done  with  the  money  given  to  him,  should 
spend  that  money  for  some  purpose  of  his  own,  and  should 
afterwards  borrow  money  from  a friend  to  pay  for  the 
goods,  the  person  lending  the  money  would  surely  have  no 
right  of  action  against  him  for  whom  the  goods  were  pur- 
chased. 

The  fair  way,  I think,  in  which  to  look  upon  the  trans- 
action now  under  our  consideration  is,  that  the  money  was 
not  money  in  any  sense  paid  for  or  lent  to  the  county 
by  the  bank,  but  was  money  of  the  bank  which  their  agent 
improperly  took  upon  himself,  without  their  privity,  to  lend 
to  himself,  in  order  to  replace  the  funds  of  the  county, 
which  he  had  without  the  sanction  or  knowledge  of  the 
municipality  appropriated  to  purposes  of  his  own.  If  the 
treasurer,  when  he  made  the  first  of  the  payments  now 
in  question  from  the  moneys  of  the  bank,  had,  instead  of 
doing  so,  gone  to  the  municipal  council,  and  requested  their 
permission  to  borrow  the  sum  from  the  bank,  because  he  had 
misspent  the  money  of  the  county,  would  they  have  autho- 
rised it  ? We  cannot  suppose  they  would.  They  would  more 
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probably  have  said  that  he  must  immediately  find  the  money 
himself,  or  they  would  look  to  his  sureties.  And  how  can 
the  treasurer  have  placed  the  municipality  in  a worse  situ- 
ation by  letting  them  know  nothing  of  the  matter,  and 
making,  without  the  knowledge  of  the  bank  any  more  than 
of  the  municipality,  just  such  arrangements  between  the  two 
funds  as  suited  himself. 

Again,  if  the  treasurer,  when  he  was  deficient  in  his 
accounts  with  the  municipality,  had  applied  to  the  bank, 
whose  agent  he  was,  telling  them  how  he  stood,  and  asking 
them  to  be  allowed  to  make  payment  as  treasurer  out  of  the 
bank  money  without  making  the  county  council  aware  that 
he  was  not  paying  the  charges  against  the  county  out  of  its 
own  funds,  could  they  have  understood  any  thing  else  from 
this  request  than  that  he  was  asking  them  to  make  him  an 
advance  on  his  own  credit , to  enable  him  to  cover  for  the 
time  his  own  deficiencies  ? And  could  they  have  contem- 
plated that  for  any  money  they  might  have  agreed  to  let  him 
have  upon  such  a request  they  could  look  to  the  county  for 
reimbursement  ? Surely  not ! Then  how  can  the  treasurer, 
who  knew  all  the  facts,  throw  a liability  upon  the  county  by 
merely  using  the  money  of  the  bank  without  their  permis- 
sion or  knowledge,  without  any  authority  from  the  county  to 
borrow,  or  any  authority  from  bank  to  lend  ? 

McLean,  J. — Amongst  the  payments  made  by  the  tiea- 
surer  were  coupons  attached  to  debentures  of  the  county 
of  Middlesex  to  a very  considerable  amount,  and  the  plain- 
tiffs contend  that  these  being  paid  with  their  funds  by  their 
agent  became  their  property,  and  that  they  are  entitled  at 
all  events  to  recover  their  value. 

As  to  the  moneys  paid  for  other  purposes,  without  request 
from  the  defendants,  or  any  one  authorised  by  them,  it  is,  I 
think,  clear  the  { lain tills  cannot  recover.  The  plaintiffs  could 
not  make  the  defendants  their  debtors  without  their  consent, 
and  the  treasurer  had  no  authority  to  contract  any  debt  for 
which  the  county  would  be  liable. 

As  to  the  coupons,  they  must  be  assumed  to  have  come 
into  the  hands  of  the  treasurer  as  treasurer,  and  not  as  agent 
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of  the  Gore  Bank,  and  his  choosing  to  mark  any  of  them  as 
paid  by  the  Gore  Bank  could  not  make  the  defendants  liable, 
without  any  knowledge  on  their  part  that  he  had  so  marked 
them  till  they  were  delivered  over  by  him  and  charged  to 
' the  county  as  paid  by  their  treasurer.  But  none  of  the 
coupons  paid  since  the  1st  of  July,  1857 — and  the  plaintiffs 
account  is  wholly  since  that  date — are  so  marked,  and  there 
is  nothing  on  the  face  of  them  to  shew  that  they  ever  were 
held  by  or  deposited  in  the  bank,  or  that  in  truth  the  bank 
ever  had  any  claim  upon  them.  These  coupons  were  handed 
over  with  the  other  coupons  to  the  defendants,  and  charged 
against  the  county  funds  in  the  hands  of  the  treasurer ; and 
the  fact  of  their  having  been  improperly  paid  by  him  from 
the  bank  moneys  cannot  affect  the  liability  of  defendants. 
It  was  a misapplication  of  the  plaintiff’s  funds  for  the  pay- 
ment of  demands  which  he  had  received  moneys  of  the  de- 
fendants to  discharge.  By  this  misapplication  the  treasurer 
was  for  the  time  relieving  himself  from  an  embarrassment 
occasioned  by  his  having  used  the  funds  with  which  the  de- 
fendants had  supplied  him. 

Burns,  J.,.  concurred. 

Rule  discharged. 


James  Richard  Mandeville  v.  Nicholl. 

Omission  to  register  will — Infancy  of  devisee — Confession  given  by  executors 
before  probate — Sale  of  lands  thereon. 

M.  devised  the  land  in  question  to  his  two  sons,  John  and  James.  He  died 
in  1834,  and  his  will  was  not  registered  until  1852,  soon  after  James  came 
of  age,  the  title  having  been  a registered  one  since  1833.  In  1850  John, 
who  was  the  eldest  son  and  heir  at  law  of  the  testator,  conveyed  the 
south  half  of  the  land  to  defendant,  who  registered  his  deed  in  the  same 
year.  In  1836  the  other  half  was  sold  to  defendant  under  an  execution 
against  the  executors  obtained  on  their  confession. 

Hell,  that  defendant  was  entitled  to  the 'whole  ; for  as  to  the  south  half, 
the  deed  by  the  heir  at  law  must  prevail,  the  infancy  of  James  being  no 
excuse  for  not  registering  the  will  : and  as  to  the  north  half,  that  the 
court  could  not  go  behind  the  judgment,  even  if  there  was  anything  to 
impeach  it,  which  did  not  appear  : that  it  was  no  objection  that  the  writ 
against  goods  had  not  been  returned  before  the  f.  Ja.  lands  issued,  nor 
that  the  executors  had  not  proved  the  will,  for  by  confessing  judgment 
they  accepted  the  office. 

McLeod  v.  Truax,  5 O.  S.  455,  considered  and  approved  of. 

Ejectment  for  the  west  half  of  lot  No.  39  north  on  the 
Talbot  road  east,  in  the  township  of  Southwold. 

77  xvi.,  u.  c.  Q.  B. 
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At  the  trial,  at  St.  Thomas,  before  Bichar ds,  J.,  it  appear- 
ed that  the  plaintiff*  claimed  under  the  following  title : 

It  was  admitted  that  Richard  Mandeville,  his  father,  died 
seized  of  this  half  lot.  He  made  a will  on  the  2 1st  of 
March,  1834, and  devised  it  to  his  sons,  John  Mandeville,  and 
James,  the  plaintiff,  “ to  be  divided  equally  between  them 
when  they  become  of  age  : ” and  directed  by  his  will  that 
his  wife,  Anna  Mandeville,  should  “ have  the  use  of  this  pro- 
perty, or  her  living  out  of  the  same,  as  long  as  she  should 
remain  his  widow.”  And  he  appointed  Garrett  Smith, 
Abraham  Mandeville,  and  his  wife  Anna,  executors  and 
executrix  of  his  will. 

The  testator  died  in  March  or  April,  1834.  His  will  was 
registered  in  the  county  registry  on  the  20th  of  August,  1852. 

John  Mandeville  was  the  testators  eldest  son.  He  died 
in  March,  1856,  without  issue,  and  intestate.  The  widow  of 
Richard  Mandeville,  his  father,  died  in  1839. 

Richard  Mandeville,  besides  his  two  sons,  left  three 
daughters,  Sarah,  Jane,  and  Margaret,  now  married ; and, 
on  the  18th  of  October,  1856,  the^  joined  with  their  hus- 
bands in  conveying  the  half  lot  in  question  (one  hundred 
acres)  to  the  plaintiff.  This  deed  was  unregistered. 

The  title  to  this  land  was  admitted  to  have  been  a regis- 
tered title  from  the  20th  of  October,  1833. 

For  the  defence,  it  was  proved  that  on  the  30th  of  Octo- 
ber, 1850,  John  Mandeville  conveyed  by  bargain  and  sale, 
for  a consideration  expressed  of  £175,  the  south  half  of  this 
100  acres  to  the  defendant  Nicholl ; and  this  deed  was  re- 
corded on  the  31st  of  October,  1850. 

On  the  17th  of  March,  1836,  a judgment  was  obtained  by 
James  Hamilton,  in  the  district  court  of  the  District  of 
London,  against  the  executors  and  executrix  of  Richard 
Mondeville,  on  their  confession,  for  £40  damages,  and  £2 
13s.  costs,  under  which,  on  a writ  of  fi.  fa.  against  lands  of 
the  testator,  issued  on  the  1st  of  November,  1837,  returnable 
on  the  1st  of  December,  1838,  and  directed  to  the  coroner, 
the  plaintiff  Hamilton  being  sheriff  of  the  district,  the  north 
half  of  these  100  acres  was  sold  to  the  defendant,  and  con- 
veyed to  him  by  the  coroner. 
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John  Mandeville  was  born  in  1829.  The  plaintiff  James 
was  born  in  1831. 

On  the  19th  of  August,  1852,  the  plaintiff,  having  then 
very  lately  come  of  age,  obtained  the  will  from  one  of  the 
executors,  and  got  it  recorded  in  the  county  register. 

The  defendant  Nicholl  was  called  by  the  plaintiff.  He 
admitted  that  he  had  heard  before  he  took  his  deed  that 
Richard  Mandeville  had  made  a will,  and  that  it  was  lost* 
He  swore  that  John  told  him  he  was  the  heir  at  law,  and 
that  if  there  was  anything  wrong  about  it  he  would  make  it 
right,  and  that  he  took  a bond  from  John  to  indemnify  him 
against  any  claim  of  James.  He  swore  also  that  the  pur- 
chase was  made  bona  fide , and  that  he  paid  the  whole 
amount  in  cash. 

A verdict  was  given  for  the  plaintiff  for  the  hundred 
acres,  subject  to  the  opinion  of  the  court. 

McMiehael,  for  the  plaintiff,  cited  35  Geo.  III.,  cli.  5, 
sec.  2 ; Graham  v.  Nelson,  6 C.  P.  280 ; Wrathwell  v.  Bates, 
15  U.  C.  R.  391. 

Crombie,  for  defendant,  cited  McLeod  v.  Truax,  5 0.  S. 
455;  Doe  Spafford  v.  Brown,  3 0.  S.  90;  Doe  Jessup  v. 
Bartlet,  3 0.  S.  206  ; Mitchell  v.  Greenwood,  3 C.  P.  465. 

Robinson,  0.  J .,  delivered  the  judgment  of  the  court. 

We  have  no  evidence  or  admission  of  any  partition  having 
been  made  between  the  devisees,  John  and  James  Mandeville. 
John,  therefore,  when  he  conveyed  the  south  half  of  the  100 
acres  to  this  defendant  in  1850,  and  thus  assumed  to  grant 
the  entire  interest  in  that  specific  part  of  the  land  devised 
to  him  and  his  brother,  attempted  to  convey  what  he  could 
not  convey  as  devisee  of  his  father,  for  his  deed  could  only 
operate  to  transfer  its  undivided  moiety  in  the  south  pait- 
The  other  undivided  interest,  for  anything  that  is  stated  in 
the  case,  or  was  proved  on  the  trial,  would  be  still  in  the 
plaintiff  James.,  if  it  were  not  that  by  reason  of  the  registry 
of  John’s  deed  to  the  defendant  while  the  will  of  his 
father  was  still  unregistered,  the  title  given  by  John  as 
heir  at  law  prevails  over  the  devise,  for  the  title'  to  the  100 
acres  is  admitted  to  have  been  a registered  title  before  the 
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will  was  made,  and  the  wj  11  remained  for  about  sixteen  years 
unregistered  after  the  testator’s  death. 

The  decision  of  this  court  in  McLeod  v.  Truax  (5  0.  S. 
455)  is  of  course  binding  upon  us,  and  it  is  unnecessary  to 
repeat  the  reasons  which  were  given  for  that  judgment. 
Until  it  is  overruled  by  a higher  court  we  must  take  it  to 
have  settled  that  the  infancy  of  a devisee  is  not  to  be  recog- 
nised as  an  impediment  that  will  excuse  the  want  of  registry. 
I have  in  this  case,  however,  examined  the  grounds  of  that 
judgment,  and  upon  a comparison  of  the  provisions  of  our 
statute  with  the  English  Registry  Acts  that  are  referred  to 
in  the  judgment,  I think  that  case  was  rightly  decided.  It 
follows  then  that  John  Mandeville,  the  heir,  having  conveyed 
the  south  half  of  the  100  acres  to  the  defendant  betore  the 
will  was  registered,  and  his  deed  having  been  registered  be- 
fore the  will,  the  defendant  is  the  owner  of  that  portion  of 
the  100  acres;  for  I think  we  cannot  hold  upon  the  evidence 
that  Nicholl  was  not  a purchaser  from  the  heir  for  a valuable 
consideration,  or  that,  if  he  knew  of  the  will  (which  is  not 
shewn)  it  would  make  any  difference  in  the  effect  of  the 
prior  registry  of  the  deed. 

The  verdict,  as  regards  the  south  half,  therefore,  should 
be  entered,  I think,  for  the  defendant  Nicholl. 

Then  as  to  the  north  fifty  acres  of  the  100,  if  there  had 
been  no  sheriff ’s  sale  under  an  execution  against  the  execu- 
tors of  Richard  Mandeville,  that  would  have  gone  in  undivided 
moieties  to  John  and  James  under  the  will,  because  the  title 
in  that  half  under  the  will  was  not  displaced  by  any  convey- 
ance made  by  the  heir  before  the  will  was  registered. 

But  it  could  only  pass  under  the  will  subject  to  the  claims 
of  creditors,  and  this  portion  having  been  sold  to  the  defen- 
dant Nicholl  under  the  judgment  and  execution  against  the 
executors,  it  also  became  his,  unless  there  is  some  fatal  defect 
in  his  title  so  derived. 

The  judgment  obtained  in  1836  against  the  executors  is 
regular  on  the  face  of  it.  We  cannot  go  behind  it  at  this 
distance  of  time,  or  at  any  time,  in  order  to  see  whether  it 
was  not  a judgment  given  upon  something  that  did  not  war- 
rant its  being  entered  in  the  terms  in  which  it  stands. 
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It  imports,  in  the  strong  language  of  Lord  Ellenborough, 
incontrovertible  verity,  being  the  judgment  of  a court  of 
record,  and  an  execution  issued  in  accoi  dance  with  it  must 
be  held  to  be  supported  by  it.  But  indeed  there  ready  is 
nothing  to  impeach  the  judgment.  The  confession  was 
given  in  the  action  against  the  executors,  and  is  necessarily 
a confession  by  them  in  that  capacity  in  which  they  were 
sued,  whether  they  added  the  words  “ as  executors,”  or 
signed  their  names  with  that  addition,  or  not.  Moreover,  the 
title  of  a purchaser  under  a valid  writ  is  not  so  liable  to  be 
defeated  by  going  back  to  the  cognovit,  or  other  foundation 
on  which  the  judgment  rested. 

The  objection  that  the  writ  of  ft.  fa.  against  goods  appears 
not  to  have  been  returned  before  the  execution  issued  against 
lands,  we  must  hold  to  be  immaterial,  upon  the  authority  of 
the  judgment  given  in  this"  court  in  Doe  dem.  Spafford  v. 
Brown  (3  O.  S.  90),  cited  in  the  argument. 

Then  it  remains  to  be  considered  that  the  executors,  as  it 
it  stated,  had  not  proved  the  will,  and  so  it  is  urged  that 
they  could  not  confess  judgment,  and  thereby  warrant  a 
judgment  and  execution  against  them  under  which  the  lands 
of  the  deceased  could  legally  be  sold. 

But  I take  this  objection  to  be  unfounded.  These  execu- 
tors appointed  by  the  will  were  not  executors  of  their  own 
wrong,  who  intruded  themselves  into  the  office.  An  executor 
de  son  tort  is  one  who,  being  neither  executor  nor  administra- 
tor, intermeddles  with  the  goods  of  the  deceased.  These 
were  rightful  executors,  and  by  confessing  judgment  in  an 
action  brought  against  them  in  that  capacity  they  accepted 
the  office ; and  Mr.  Williams,  in  his  treatise  on  executors, 
page  165,  states  that  “if  the  executor  have  elected  to  ad- 
minister, he  may  before  probate  be  sued  at  law  or  in  equity 
by  the  deceased’s  creditors,  whose  rights  shall  not  be  impeded 
by  his  delay,  and  to  whom,  as  executor  de  jure  or  de  foeto,  he 
has  made  himself  responsible.” 

The  conveyance  made  to  the  plaintiff  by  his  sisters  in 
1856  could  only  have  been  made  under  the  title  which  it 
may  have  been  supposed  they  derived  from  their  brother 
John,  who  had  died  in  that  year  intestate  and  without  issue  ; 
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but  John  Mandeville  had  divested  himself,  by  his  conveyance 
made  in  1850,  of  the  south  half  of  the  100  acres,  and  the  sale 
made  under  the  execution  against  their  father’s  executors 
had  divested  his  title  to  the  north  half. 

So  that  it  appears  to  us  the  defendant  must  have  a verdict 
for  the  whole  premises  claimed. 

Judgment  for  defendant. 


Darch  v.  McLeod. 

Use  and  occupation — Lease  outstanding — Evidence  of  substitution  of  tenants. 

In  an  action  for  use  and  occupation,  it  appeared  that  P.  held  a lease  of  the 
premises  from  the  plaintiff,  where  he  kept  a shop.  He  assigned  all  his 
stock  in  trade  to  defendant,  who  took  possession,  and  he  or  his  brother 
paid  the  plaintiff  one  quarter’s  rent,  and  his  son  swore  also,  that  before 
the  next  quarter  fell  due  defendant’s  brother  said  to  the  plaintiff,  * ‘ we 
have  paid  for  the  last  quarter’s  rent,  and  I suppose  we  must  pay  for  this 
quarter.”  The  lease  was  in  existence  during  the  time  for  which  the 
plaintiff  claimed. 

Held,  that  it  was  properly  left  for  the  jury  to  say  whether  there  was  a 
substitution  of  defendant  as  tenant  in  place  of  F.,  and  that  they  were 
justified  in  finding  for  the  plaintiff. 

Apfeal  from  the  County  Court  of  the  County  of  Middlesex. 
This  was  an  action  for  use  and  occupation  of  certain 
premises  in  the  city  of  London. 

A verdict  of  £50  was  rendered  for  the  plaintiff  at  the 
trial,  with  leave  reserved  to  move  to  enter  a nonsuit. 

In  the  following  term  the  defendant  obtained  a rule 
calling  on  the  plaintiff  to  shew  cause  why  the  said  verdict 
should  not  be  set  aside,  and  a nonsuit  entered  pursuant  to 
leave  reserved,  upon  the  ground  that  the  evidence  at  the 
trial  established  as  a fact  that  during  the  time  the  defend- 
ant occupied  the  premises  there  was  a lease  outstanding  and 
unexpired  from  the  plaintiff  to  one  Andrew  Fraser,  which 
had  never  been  assigned  to  the  defendant,  or  surrendered 
by  the  said  Fraser,  until  long  after  the  defendant  had  ceased 
to  occupy  the  said  premises,  the  said  surrender  having  then 
been  made  between  the  plaintiff  and  the  said  Fraser,  and 
on  the  ground  that  the  said  lease  not  having  been  assigned 
or  surrendered,  no  action  could  be  maintained  by  the  plaintiff 
against  the  defendant  for  rent  of  the  premises  accruing 
while  the  lease  was  so  outstanding  and  not  surrendered  by 


DARCH  V.  m’LKOD. 


615 


the  said  Fraser,  either  for  the  rent  or  for  use  and  occupation. 

This  rule  was  discharged  in  the  court  below,  and  the  de- 
fendant appealed. 

It  appeared  from  the  evidence  returned  that  one  Fraser 
held  a lease  of  these  premises  from  the  plaintiff  Darch,  but 
whether  under  seal  or  not  was  not  stated. 

Being  in  debt  to  the  defendant,  he  assigned  to  him  all  his 
stock  in  trade.  He  had  kept  a shop  on  the  premises.  When 
he  made  the  assignment  the  term  was  yet  unexpired.  The 
assignment  which  he  did  make  was  not  produced,  but  a wit- 
ness stated  verbally  that  “it  included  all  that  Fraser  had,” 
and  that  Fraser  was  yet  in  McLeod’s  debt. 

Another  witness  swore  that  when  the  defendant  McLeod 
took  possession  of  the  goods,  he  was  to  hold  possession  of  the 
premises  till  he  had  disposed  of  the  goods,  and  he  put  a clerk 
or  agent  in  possession,  and  afterwards  his  brother. 

After  the  defendant  had  been  in  possession  for  sometime, 
by  himself  or  his  agents,  he  or  his  brother  paid  the  plaintiff 
one  quarter’s  rent,  which  had  fallen  due  in  September,  1856, 
according  to  the  lease  to  Fraser,  and  on  the  15th  of  Decem- 
ber, 1856,  another  quarter’s  rent  became  due,  and  a son  of 
the  plaintiff  swore  that  while  the  quarter’s  rent  was  still 
current,  the  defendant’s  brother  said  to  the  plaintiff,  “ we 
have  paid  you  the  last  quarter’s  rent,  and  I suppose  we  must 
pay  you  this  quarter.” 

When  Fraser  sold  out  his  stock  to  the  defendant  his  sism 

O 

was  taken  down,  and  defendant’s  sign  put  up  in  its  place. 

The  defendant’s  son  swore  also  that  before  the  December 
quarter  had  ended,  he  went  with  the  plaintiff  to  the  shop, 
and  the  defendant’s  agent,  Charles  McLeod,  asked  the  plain- 
tiff to  buy  the  fixtures,  which  the  plaintiff  declined. 

Fraser  continued  on  the  premises  as  clerk  to  the  defend- 
ant. 

It  was  admitted  that  the  lease  to  Fraser  was  surrendered 
on  the  12th  of  January,  1857. 

This  was  the  evidence  on  the  part  of  the  plaintiff  The 
defendant  moved  for  a nonsuit,  on  the  ground  that  the 
premises  being  under  lease  to  Fraser  at  the  time  for  which 
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compensation  was  demanded,  there  was  no  privity  between 
the  parties  to  support  this  action  for  use  and  occupation. 

The  learned  judge  reserved  the  point,  and  allowed  the 
case  to  proceed. 

The  defendant  called  his  brother,  Charles  McLeod,  who 
swore  that  he  paid  the  rent  due  in  September  “ for  his  bro- 
ther, on  account  of  Fraser.’'  That  he  had  settled  with  Fraser 
for  the  rent  up  to  the  time  in  December  that  defendant  left 
the  premises,  and  that  the  defendant  credited  Fraser  in  his 
book  with  the  rent  which  fell  due  in  December.  He  swore 
that  he  offered  the  key  to  the  plaintiff,  who  refused  to  take 
it.  He  denied  that  he  had  promised  the  plaintiff  in 
presence  of  his  son  to  pay  the  rent  for  the  quarter  ending 
in  December. 

Prince,  for  the  appellant,  cited  Hyde  v.  Moakes,  5 C.  & P . 
42 ; Bull  v.  Sibbs,  8 T.  R.  327. 

C.  Robinson , contra,  cited  Phipps  v.  Scuithorpe,  1 B.  & Al. 
50  ; Gudgen  v.  Besset,  6 E.  & B.  986;  Woodf.  L.  & T.  242, 
261 ; Rose.  N.  P.  222. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  understand  from  the  learned  judge’s  report,  that  he 
left  it  as  a question  to  the  jury  whether  there  was  a substi- 
tution of  the  defendant  as  tenant  in  place  of  the  original 
lessee,  and  that  the  jury  found  there  had  been  such  substi- 
tution, and  gave  their  verdict  for  the  plaintiff  for  the  rent 
claimed,  £50. 

We  think  on  the  plaintiff ’s  evidence  there  was  ground  for 
leaving  the  case  to  the  jury,  as  it  was  left. 

If  the  defendant,  having  bought  out  Fraser,  was  recog- 
nised by  the  plaintiff  as  tenant,  and  paid  rent  to  him  as  his 
landlord,  the  law  would  prevent  him  from  disputing  the 
plaintiff’s  right  to  let  him  into  the  place.  On  that  point,  the 
case  of  Phipps  v.  Scuithorpe  (1  B.  & Al.  50)  is  a clear  au- 
thority. If,  on  the  other  hand,  the  defendant,  without  anv 
arrangement  or  understanding  of  that  kind  with  the  plain- 
tiff, merely  continued  to  occupy  after  he  bought  out  Fraser, 
then  undoubtedly  the  case  of  Hyde  v.  Moakes  (5  C.  & P. 
42)  would  apply  in  defendant’s  favour. 
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It  was  for  the  jury  to  determine,  for  it  cannot  be  said  that 
there  was  no  ground  for  taking  the  case  to  be  such  as  the 
plaintiff  contended  it  was.  The  weight  of  evidence  would 
rather  have  brought  us  to  the  conclusion,  we  think,  that  the 
defendant  merely  went  in  under  Fraser’s  lease  to  suit  his 
own  convenience,  and  not  upon  any  arrangement  with  the 
plaintiff. 

But  the  jury  may  have  doubted  the  testimony  of  Charles 
McLeod,  that  he  paid  the  rent  to  the  plaintiff  on  Frasers 
account,  and  probably  believed  it  to  be  an  unfair  attempt  on 
defendant’s  part  to  evade  payment  to  the  plaintiff  by  credit- 
ing his  insolvent  debtor,  Fraser,  with  the  amount.  They 
saw  that  defendant  had  paid  the  previous  quarters  rent  to 
the  plaintiff,  and  that  the  lease  was  formally  surrendered  a 
few  days  after. 

We  think  the  verdict  was  probably  just,  and  that  we  are 
not  called  on  to  disturb  it.  The  appeal  should,  in  our  opi- 
nion, be  dismissed,  with  costs. 

Appeal  dismissed. 


The  Queen  v.  William  Hambly  and  Edmund  Hambly. 

Arson — Indictment  against  two — Slight  evidence  against  one — His  right  to  be: 
called  for  the  other — Or  to  have  his  case  subm  itted  separately  : 

Where  no  evidence  appears  against  one  of  several  prisoners,  he  ought  to  be 
acquitted  at  the  close  of  the  prosecutor’s  case. 

Quaere , whether  without  such  formal  acquittal  he  may  be  called  as  a witness 
for  his  co-prisoner.  Semble,  not,  unless  it  appears  that  he  has  been 
joined  in  order  to  exclude  his  testimony. 

It  is  in  the  discretion  of  the  judge,  at  the  close  of  the  prosecution,  to  submit 
such  prisoner’s  case  separately  to  the  jury;  but  he  is  not  bound  to  do  so, 
and  whether  he  has  rightly  exercised  his  discretion  or  not,  cannot  be 
reserved  as  a point  of  law. 

Held , that  in  this  case  it  could  not  be  said  that  there  was  no  evidence 
against  E.  H.,  one  of  the  prisoners,  and  semble , that  under  the  circum- 
stances he  could  not  be  called  as  a witness  for  the  other. 

Where  points  of  law  were  reserved  under  the  act,  and  the  prisoner,  besides 
relying  upon  them,  moved  for  a new  trial,  the  court  refused  to  grant 
it,  though  the  evidence  was  slight. 

The  prisoners  were  tried  at  Cobourg,  before  Draper,  C.  J., 
upon  an  indictment  for  burning  a barn,  the  property  of 
Jacob  Nead,  at  Bowman ville,  on  the  8th  of  February,  1858. 
The  following  is  the  case  as  reserved  by  the  learned  Chief 
Justice  for  the  opinion  of  this  court  : 
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Jacob  JJead, sworn. — I live  in  Bowmanville,  and  am  a mer- 
chant. I owned  a barn  in  that  town,  about  half  a mile  from 
my  house.  The  barn  was  nearest  to  the  Manvers  road,  of 
any  road.  There  were  ten  or  twelve  tons  of  hay,  twelve 
acres  of  clover  seed  unthrashed,  and  thirty  or  forty  bushels 
of  peas  unthrashed,  in  the  barn.  I know  the  prisoners.  I had 
a claim  against  William  Hambly  on  two  notes,  on  which  I 
got  judgment  and  execution,  and  there  was  a levy  and  sale 
of  his  property.  There  were  other  executions  besides  mine. 
The  sale  was  on  the  8th  of  February  last.  I keep  a store. 
William  Hambly  was  in  my  store  about  6 p.  m.  on  the  8th 
of  February.  The  sale  was  spoken  of.  He  asked  me  who 
bought  the  waggon.  I asked  where  his  horses  and  carriage 
were  ; he  told  me.  Thomas  Coleman  then  came  in.  He  is 
the  bailiff  who  had  the  executions,  which  were  not  all  satis- 
fied, and  I told  him  where  the  horses,  &c.,  were,  that  he 
might  take  them.  William  Hambly  began  swearing.  I 
ordered  him  out,  and  he  was  very  excited,  and  near  the  door 
he  used  some  threat.  I was  excited.  I do  not  remember  the 
words  he  used.  I think  he  had  been  drinking.  About  half- 
past nine  the  same  evening  I heard  the  alarm  of  fire,  and  I 
went  out  and  found  it  was  my  barn.  I did  not  go  up  to  it : 
there  was  no  chance  of  saving  it  : it  was  all  in  flames.  I 
directly  suspected  the  prisoner  Wm.  Hambly,  and  I said  so 
openly.  I went  back  to  consult  with  the  mayor  and  others. 
We  concluded  to  wait  until  next  morning.  Next  morning 
about  7,  I went  with  Thomas  Coleman  and  Stephen  Chester- 
field. We  found  tracks  and  followed  them.  The  first  I 
noticed  were  about  eight  rods  from  the  barn.  The  snow 
round  the  barn  was  melted.  I called  on  Coleman  and 
Chesterfield  to  trace  these  tracks  ; they  led  towards  Mr. 
Odell’s  woods  and  through  them  into  his  (Odell’s)  wheatfield, 
and  thence  to  William  Hambly’s  fence.  Coleman  left  me 
there  and  went  on  to  arrest  the  prisoner,  who,  as  he  thought, 
was  coming  out  of  his  own  house  as  if  going  away  some- 
where. They  were  tracks  of  shoe- packs  and  square-toed 
boots,  tracks  of  two  persons  as  if  going  together.  The  fire 
was  on  Monday  evening.  My  teamster  had  been  there  on 
the  preceding  Saturday,  not  after  to  my  knowledge.  Cross- 
examined: — The  prisoner  Wm.  Hambly  is  much  addicted  to 
drink.  He  did  own  the  farm  he  lives  on,  and  still  owns 
part ; he  has  lived  there  fourteen  or  fifteen  years.  The 
prisoner  Edmund  lives  in  Bowmanville.  No  one  was  in  the 
habit  of  going  to  my  barn  but  the  teamster.  The  fire  had 
melted  the  snow  around  the  barn  two  rods.  There  was  a good 
many  foot  marks  of  persons  around  the  barn,  persons  who  had 
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been  at  the  fire.  The  prisoner’s  house  is  about  two  hundred 
yards  from  his  barn.  There  is  a lane  between  the  prisoner’s 
house  and  his  barn.  I stopped  tracing  the  footmarks  to 
within  about  sixty  rods  of  the  prisoner’s  house.  I left  the 
constable  to  trace  further.  I could  see  steps  going  further. 
I saw  at  once  the  marks  were  a shoe-pack  or  moccassin,  and 
a boot.  A shoe-pack  has  no  sole  or  pack,  nor  any  heel. 
Shoe-packs  are  commonly  worn.  The  two  tracks  were  a 
short  distance  apart.  The  snow  was  from  four  to  six  inches 
deep,  and  soft.  Re-examined : — Chesterfield  followed  the 
tracks  across  Hambly’s  land  from  the  fence.  As  soon  as  I 
saw  the  tracks  I was  satisfied  they  were  those  of  one  person 
wearing  boots,  the  other  wearing  moccassins  or  shoe-packs. 
They  were  tracks  both  going  and  returning. 

Charles  S.  Bates , sworn. — I am  a merchant  in  Bowman- 
ville.  I remember  the  fire.  I saw  the  prisoner  William  at 
Nead’s  at  6 that  evening.  I heard  the  conversation  between 
the  prisoner  William  and  Nead.  The  prisoner  used  some 
threatening  language,  and  was  violent  in  his  manner.  He 
was  considerably  intoxicated.  Cross-examined  : — It  was 
after  Coleman  came  in  that  the  prisoner  William  got  violent. 
I have  known  him  for  years.  He  is  much  addicted  to  drink. 

Thomas  Knox , sworn. — I am  Nead’s  clerk,  and  was  in 
the  store  that  evening  when  the  prisoner  Wm.  Hambly 
was  there  ; heard  the  conversation.  As  the  prisoner  went 
out  he  said  Mr.  Nead  would  be  sorry  for  what  he  had  done. 

Thomas  Coleman , sworn. — I am  the  bailiff  spoken  of,  and 
had  the  executions  mentioned  by  Nead.  Was  in  Nead’s 
store  on  the  evening  spoken  of  just  before  the  prisoner 
William  left.  The  threats  spoken  of  were  not  directed  to 
me  but  to  Nead.  I saw  the  fire  at  a distance  that  evening. 
I went  with  Nead  and  Chesterfield  the  next  morning.  Saw 
tracks  a short  distance,  perhaps  three  rods  west  from  the 
barn,  where  the  melting  of  the  snow  had  ceased.  Tracks  of 
two  persons  going  north-west  from  the  barn  in  the  direction 
of  the  prisoner  William’s  place.  I traced  them  to  within 
twenty-five  or  thirty  rods  from  his  house  (looks  at  a plan.) 
This  is  a correct  delineation  of  the  grounds,  &c.,  and  where 
I traced  these  foot  tracks  of  two  persons  going  and  coming. 
There  was  a large  basswood  log : one  of  the  foot  tracks 
went  to  that.  At  a fence  near  that  I saw  marks,  as  if  a 
person  had  leaned  on  it,  one  of  the  tracks  was  made  by  shoe- 
packs  or  moccassins,  the  other  by  boots ; Chesterfield  was  a 
little  in  advance  of  me  and  Nead.  When  I got  within  25  rods 
of  the  prisoner’s  house,  observing  a person  leaving  his  house 
I went  at  once  after  him  ; it  was  not  the  prisoner,  but  I ar- 
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rested  him  soon  after  on  the  Scugog  road,  near  his  house ; 
he  had  a pair  of  shoepacks  on  which  he  said  he  had  worn 
some  time.  I arrested  Edmund  Hambly  also,  he  had  boots  on. 
I told  William  Hambly  why  he  was  arrested,  he  said  he  was 
not  the  party,  could  we  prove  it  ? he  made  very  light  of  it : 
he  said  he  was  standing  at  his  own  stable  door  when  he  saw 
the  fire ; he  said  he  was  not  at  the  fire : he  said  that  if  he 
had  been,  and  a hatful  of  water  would  have  put  it  out,  he 
would  not  have  thrown  it  on  : he  said  he  was  glad  of  the  fire. 
We  took  one  shoepack  off  William  Hambly’s  foot,  and  took 
also  one  of  William  Hambly’s  boots  ; no  snow  had  fallen  of 
consequence  since  the  fire ; we  took  a small  pair  of  bellows 
to  blow  any  light  snow  off ; we  made  impressions  of  the 
shoepack  and  boot  beside  the  tracks  ; they  closely  resembled 
each  other ; the  shoepack  was  ripped  a little  in  the  heel  in 
the  seam,  and  the  new  impression  made  by  it  seemed  the 
same  as  the  old  track  which  I had  traced  : putting  the  shoe- 
pack  and  the  boot  into  the  respective  tracks  they  seemed  to 
fit;  we  made  two  or  three  impressions,  and  examined  perhaps 
ten  or  a dozen  of  the  old  tracks  ; the  boot  and  the  moccas- 
sin  fitted  the  respective  tracks  we  had  traced.  The  snow  in 
parts  was  four  inches  deep,  in  other  parts  perhaps  a foot  deep. 
Cross-examined : — I found  tracks  of  other  persons  lead- 
ing to  and  from  the  fire,  a number  of  tracks,  which  I did  not 
trace,  straighter  than  these  two  tracks,  as  if  the  parties  had 
gone  more  directly  to  the  fire  ; I traced  some  a short  distance. 
There  were  several  tracks  going  from  the  Man  vers  road,  I 
tried  the  boot  and  shoepack  only  on  the  tracks  I traced  to 
the  prisoners.  There  were  other  tracks  going  from  the  little 
lane  towards  the  burnt  barn  : shoepacks  are  commonly  worn 
in  that  neighborhood  ; the  boot  or  shoepack  was  only  putin 
the  tracks  by  hand,  not  on  any  one’s  foot.  Re-examined : 
— There  was  no  other  shoepack  track  that  I noticed. 

Stephen  Chesterfield . sworn. — I was  there  with  Coleman 
the  morning  after  the  fire,  and  saw  the  tracks  he  mentions  ; 
I took  notice  of  the  moccasin,  for  though  common  enough 
in  the  back  country  they  are  not  so  common  in  Bowman- 
ville,  (points  out  on  the  map  where  he  traced  them,)  I traced 
them  right  up  to  a little  lane  that  leads  from  Hambly’s  barn, 
there  they  were  effaced  or  mixed  with  others : these  tracks 
seemed  to  be  made  by  parties  walking  deliberately ; on  the 
top  of  the  snow  was  a light  crust,  and  underneath  the  snow 
was  impressed  with  the  shape  of  the  foot,  which  broke 
through  the  crust ; some  impressions  were  quite  clear,  and 
I could  even  see  the  marks  of  nails  of  the  boot.  Cross- 
examined  : — The  little  lane  is  a private  lane  on  the 
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prisoner’s  land  ; I traced  the  track  into  that  lane  and  then  I 
could  trace  no  further.  It  was  between  8 and  9 next  morn- 
ing I examined  with  the  boot  and  shoepack.  I had  suspi- 
cions of  the  prisoners. 

William  Williams,  sworn. — I know  the  prisoner  well,  and 
I remember  this  fire  : that  evening  I was  at  his  house  ; I 
found  him  going  home  on  the  Scugog  road,  a quarter  of  a 
mile  from  the  village,  near  the  four  corners,  with  another  man, 
about  half-past  eight  in  the  evening.  They  were  going  home, 
or  towards  his  home  ; I do  not  know  the  other  prisoner. 
The  prisoner  William  was  stopping  in  the  road,  driving  a 
single  sleigh,  the  other  person  was  standing  in  the  road.  I 
bad  left  William  Hambly’s  house  before  I met  him.  I got 
home  about  nine  o’clock,  1 did  not  hear  of  the  fire  till  next 
morning.  Cross-examined  : — I saw  the  prisoner  Edmund 
after  the  fire,  when  before  the  magistrate. 

Andrew  Knox , sworn. — I am  Nead’s  teamster  : I was  at 
the  barn  the  Saturday  before  the  fire  : I do  not  know  of  any 
person  going  afterwards. 

Thomas  Ward,  sworn. — I live  about  thirty  rods  north  of 
the  Manvers  road  : I remember  the  fire ; I was  at  the  fire  ; 
one  man  was  there  before  me,  Nicholas  Morsey  : I saw  the 
barn  burnt,  it  burnt  quickly. 

DEFENCE. 

Mr.  Cameron  claims  Edmund  Hambly’s  discharge  as  a 
matter  of  right  on  the  ground  that  there  is  no  evidence 
against  him.  I think  I am  bound  to  say  there  is  some  evi- 
dence, though  of  its  sufficiency  the  jury  must  judge,  in  the 
correspondence  of  the  track  found  with  his  boot,  and  the 
evidence  goes  strongly  to  shew  the  other  track  to  be  William 
Hambly’s  and  therefore  I decline  to  direct  his  acquittal  at 
this  stage.  The  object  stated  is  to  make  him  a witness  for  the 
prisoner  William.  On  my  overruling  this  Mr.  Cameron  asks 
to  have  Edmund’s  case  submitted  alone  to  the  jury  before 
other’s.  I decline  this  also.  The  prisoners  might  have 
severed  in  their  challenges. 

Nicholas  Morsey, sworn. — I was  at  the  fire,  the  first  person; 
I looked  at  once  for  tracks,  Mr.  Harvey  and  son,  Brown,  and 
Wood,  came  ; I found  new  tracks  leading  from  the  Manvers 
road  around  the  barn,  and  back  again  to  the  road.  A great 
many  people  came  through  the  gap  of  the  fence  (shewn  in 
the  map).  I came  from  the  Scugog  road.  I did  not  discover 
the  tracks  mentioned  by  Coleman  ; if  they  had  been  there 
when  I searched  I think  I must  have  seen  them  : 1 searched 
round  before  the  people  came  up.  I have  known  the  prisoners 
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seven  or  eight  years,  good  characters  except  that  William 
drinks.  A great  many  people  were  at  the  fire.  Cross- 
examined  : — I did  not  see  either  prisoner  that  night  at 
the  fire  or  elsewhere  ; I saw  them  at  the  lock-up  after  they 
were  arrested.  Very  few  words  passed  about  the  fire.  It  was 
relative  to-  my  bailing  them  we  talked.  Edmund  could  not 
miss  of  seeing  the  fire  ; about  all  he  said  was  it  would  be  a 
very  unlikely  thing  he  would  do  it  : I heard  him  say  he  was 
with  the  other  prisoner  the  evening  of  the  fire  ; I did  not 
understand  they  were  up  at  William's  house. 

Thomas  Belman,  sworn. — I live  north  of  the  prisoner 
William  ; I was  at  the  fire  ; I came  into  the  lane  spoken  of ; 
Walter  Pethick  was  with  me  ; we  crossed  the  fence  and  went 
through  the  wood,  and  returned  the  same  way  just  where  the 
witnesses  Coleman,  Chesterfield,  and  Nead  have  described  ; 
I saw  no  sign  of  a track  then  over  that  ground  ; I am  sure 
that  in  one  part  there  was  no  track  but  our  own.  I have 
lived  there  twenty-six  years  ; I have  known  the  prisoners 
many  years  excellent  characters,  except  that  William  drinks. 
Cross-examined  : — I,  Walter  Pethick,  and  my  little  boy 
went  together ; I had  boots  on,  and  so  had  Walter  Pethick 
I think  ; there  was  deep  snow  in  parts  ; I came  to  the  barn 
at  the  north-west  comer  ; we  then  returned  together  ; we 
went  into  Hambly’s  field,  and  just  through  the  corner  of 
Foster’s  ; we  returned  more  to  the  west. 

Walter  Pethick , sworn. — I was  with  the  last  witness  as  he 
describes  across  the  fields  ; I had  boots  on  ; I never  observ- 
ed or  saw  any  track  whatever  as  we  went  : the  fire  gave  us 
plenty  of  light  all  the  way  ; the  way  we  went  is  as  near  as 
I can  understand  the  way  described  by  Coleman  and  the 
others.  Cross-examined  : — The  boy  was  with  us,  and  we 

walked  fast  ; we  went  back  in  another  direction  across  a 
field  of  Mr.  Odell’s. 

The  jury  convicted  both  prisoners,  recommending  them  to 
mercy.  I did  not  anticipate  this  verdict,  principally  be- 
cause the  evidence  of  Thomas  Belman  and  Walter  Pethick 
was  such  that  I thought  the  jury  might  very  probably  have 
availed  themselves  of,  as  raising  a reasonable  doubt,  if  they 
felt  otherwise  any  hesitation  at  conviction.  I drew  their  at- 
tention particularly  to  the  fact  that  as  to  William  Hambly 
the  evidence  was  that  the  shoe-pack,  its  peculiarity  from 
a rip  in  the  seam  running  round  the  heel,  his  conversation 
with  Nead  before  the  fire,  his  remarks  after  the  fire,  the 
sale  of  part  of  his  property,  and  the  expectation  of  his 
horses,  &c.,  being  found  and  seized  for  further  satisfaction  of 
the  debts,  as  affording  evidence  of  motives  and  ill  feeling  to- 
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wards  Nead,  and  (if  the  tracks  were  certainly  his)  of  his 
having  been  near  the  barn  as  far  as  could  be  traced  through 
the  snow, though  he  denied  having  been  there  at  all, summing 
up  by  saying  that  unless  quite  satisfied  the  shoepack  tracks 
were  his,  there  was  not  sufficient  evidence  to  convict ; and,  as 
to  the  other  prisoner,  the  absence  of  evidence  as  to  motive 
and  ill-will  to  Nead  was  pointed  out — that  the  evidence  for 
the  Crown  as  to  him  was  confined  to  the  boot  track  apparent- 
ly made  by  a person  going  with  the  one  who  made  the  shoe- 
pack  track ; though  this  evidence,  so  far  as  it  provedfthe 
two  prisoners  to  have  been  together  that  evening,  was  con 
firmed  by  the  evidence  of  Nicholas  Morsey  of  Edmund 
Hambly’s  declaration  that  on  the  evening  of  the  fire  he 
was  with  his  brother  William.  In  applying  to  me  to  have 
Edmund  acquitted,  and  in  his  address  to  the  jury,  Mr. 
Cameron  had  stated  his  desire  to  call  Edmund  to  prove 
where  he  and  the  other  prisoner  were  on  the  night  of  the 
fire,  but  in  my  charge  I made  no  allusion  to  this.  I threw 
out  for  the  consideration  of  the  jury  that  even  if  satisfied  the 
feet  were  those  of  the  two  prisoners  it  was  possible  they 
might  have  gone  to  the  fire  after  it  was  over  as  well  as 
before,  as  these  tracks  were  not  discovered  until  next 
morning. 

Having  some  doubt  whether  I ought  not  to  have  sub- 
mitted Edmund’s  case  separately  to  the  jury  as  requested 
I did  not  pass  sentence,  and  reserved  the  following  ques- 
tions, on  which  I request  the  opinion  of  Her  Majesty’s 
Court  of  Queen’s  Bench  : 

1.  Whether,  as  a matter  of  right,  the  prisoner  William 
Hambly  could  claim  that  for  his  benefit  the  jury  should  first 
be  charged  with  the  case  of  the  other  prisoner*,  who  assented. 

2.  Whether,  on  the  close  of  the  case  for  the  Crown,  I 
ought  to  have  directed  that  Edmund  Hambly  was  entitled 
to  be  acquitted. 

In  addition  to  relying  upon  the  questions  reserved, 
Cameron , Q.  C.,  obtained  a rule  nisi  for  a new  trial  on  the 
evidence. 

R.  A.  Harrison , for  the  Crown,  cited  Regina  v.  Owen,  9 
C.  & P.  83;  Regina  v.  Gerber,  Temp.  & Mew  647;  Regina 
v.  Smith,  1 Mco.  Cr.  C.  289 ; Regina  v.  Hood,  lb.  281  ; 
Regina  v.  Hinks,  2 C.  & K.  462. 

Cameron , Q.  C.,  contra,  cited  Regina  v.  Clothier,  1 Cox 
C.  C.  113 ; Regina  v.  Stewart,  lb.  174  ; Regina  v.  Moore,  lb. 
59  ; Regina  v.  Williams,  lb.  289  ; Regina  v.  King,  lb.  232. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  comes  before  us  upon  points  reserved  by  the  learned 
judge  at  the  trial,  under  the  statute  14  & 15  Vic.,  ch.  13, 
and  also  on  an  application  to  us  by  the  prisoners  for  a new 
trial. 

We  must  confine  ourselves  to  the  points  submitted  to  us, 
and  determine  those  by  the  law  in  force  here,  and  not  as 
modified  by  English  statues  of  late  date,  which  are  not 
binding  in  Upper  Canada,  and  the  provisions  of  which  we 
have  not  adopted. 

Unless  our  statute  16  Vic.,  ch.  19,  affects  these  questions, 
I know  nothing  that  would  warrant  our  determining  either 
of  them  differently  now  from  what  we  should  have  done  at  any 
time  after  we  adopted  the  Criminal  Law  of  England,  as  it  stood 
in  1792.  And  we  do  not  find  that  the  statute  we  have 
mentioned  does  affect  the  questions  referred  to  us,  namely — 
first,  whether  William  Hambly  could  claim  as  a matter  of 
right,  for  his  benefit,  that  the  jury  should  first  be  charged 
with  the  case  of  the  other  prisoner,  who  assented  to  that 
course  ; and,  secondly,  whether  at  the  close  of  the  case 
for  the  Crown,  the  learned  Chief  Justice  ought  to  have  di- 
rected that  Edmund  Hambly  was  entitled  to  be  acquitted. 

And  upon  these  questions  we  consider  that  at  common 
law,  in  criminal  cases  as  well  as  in  civil,  a co-defendant 
against  whom  no  evidence  whatever  is  given,  ought  to  be 
acquitted  at  the  end  of  the  prosecutor’s  or  plaintiff ’s  case, 
if  he  may  not  be  called  as  a witness  for  his  co-defendant 
even  without  such  formal  acquittal,  as  to  which  we  refer  to 
what  is  said  in  Buller’s  Nisi  Prius,  285,  which  ought,  we 
suppose,  to  be  confined  to  cases  in  which,  as  is  there  ex- 
pressed, a person  has  been  arbitrarily  made  a defendant  in 
order  to  exclude  his  testimony. 

In  the  case  before  us,  we  think  the  learned  judge  would 
not  have  been  warranted  in  concluding  that  Edmund  Ham- 
bly had  been  made  a defendant  with  any  such  view,  nor 
would  he,  we  think,  have  been  warranted  in  holding  that 
there  was  no  evidence  to  be  submitted  to  the  jury  as  re- 
garded Edmund  Hambly,  though  he  rightly  intimated  to  the 
jury  that  the  evidence  was  by  no  means  such  as  it  would  be 
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safe  and  proper  to  convict  upon.  Still  less  can  we  properly 
presume  that  there  was  no  evidence  against  Edmund  Ham- 
bly, where  there  not  only  was  some  evidence  to  charge  him, 
but  such  evidence  as  convinced  the  jury  of  his  guilt.  Then 
there  being  some  evidence,  though  extremely  slight,  as  we 
think,  to  charge  Edmund  Hambly;  it  was  necessary  that  it 
should  be  submitted  to  the  jury.  In  Mr.  Chitty’s  treatise 
on  the  Criminal  Law,  Vol.  I,  page  627,  his  deduction  from 
the  authorities  cited  by  him  is — that  if  any,  even  the  least, 
evidence  be  given  against  a defendant,  he  cannot  be  sworn 
in  favor  of  his  associates,  “ but  the  whole  must  be  submitted 
together  to  the  jury.”  If  he  meant  by  this  that  the  case 
against  all  the  defendants  must  be  submitted  at  the  same 
time,  we  think  that  is  a doctrine  which  may  be  questioned ; 
but  we  take  it  to  be  clear  on  the  authorities  that  if  the  judge 
could  in  his  discretion  submit  separately  to  the  jury,  at  the 
end  of  the  evidence  for  the  prosecution,  the  case  of  one  of 
the  defendants  against  whom  only  a shadow  of  evidence  had 
been  given,  still  he  is  not  bound  to  do  so,  but  has  a discre- 
tion to  exercise  ; and  that  being  so,  we  cannot  pronounce 
upon  the  question  how  he  ought  to  have  exercised  his  dis- 
cretion, as  if  it  were  a point  of  law  reserved  under  the  act. 
Our  opinion  is  that  William  Hambly  could  not  claim  as  a 
matter  of  right  that  for  his  benefit  the  jury  should  first  be 
charged  with  the  case  of  the  other  prisoner,  and  that  we 
cannot  determine,  as  a legal  question,  that  the  judgment  at 
the  close  of  the  case  for  the  crown  ought  to  have  directed 
the  acquittal  of  Edmund  Hambly. 

We  must  not  be  understood  [as  expressing  any  opinion 
upon  the  course  which  it  might  have  been  proper  to  take  at 
the  trial,  if  the  counsel  for  the  defence,  instead  of  applying 
to  have  Edmund  Hambly’s  case  immediately  submitted  to 
the  jury,  with  a view  to  his  acquittal,  had,  while  he  was  upon 
his  trial,  proposed  to  call  him  as  a witness  for  his  co-defend- 
ant as  a matter  of  right,  and  without  reference  to  the  con- 
sideration whether  any  legal  evidence  had  or  had  not  been 
given  against  him,  which  is  not  a question  before  us.  It 
was  to  that  point  that  the  authorities  cited  by  Mr.  Cameron 
chiefly  applied. 

39  A 
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A comparison  of  our  statute,  16  Vie.,  eh.  19,  with  the  im- 
perial statute  14  & 15  Vie.,  eh.  99,  as  well  as  a reference  to 
English  decisions,  will  be  necessary  when  such  a question 
shall  present  itself  here,  and  some  obvious  considerations 
will  have  to  be  weighed,  which  need  not  now  be  stated.  At 
present  it  is  not  our  opinion  that  the  authorities  referred  to 
would  have  warranted  such  a course. 

Our  judgment  is  that  the  conviction  was  in  point  of  law 
legal,  though  as  regards  the  prisoner  Edmund  Hambly  the 
testimony  is  so  slight  that  the  learned  Chief  Justice  of  the 
Common  Pleas  may  probably  think  it  right  to  make  some 
report  of  the  case  to  the  executive  government. 

This  disposes  of  the  points  reserved  by  the  learned  Chief 
Justice  for  our  decision. 

The  rule  for  a new  trial  that  has  been  obtained  in  this 
case  might,  in  our  discretion,  as  we  suppose,  be  made  abso- 
lute, on  the  ground  that  the  evidence  is  slight  to  sustain  the 
conviction , but  considering  the  nature  of  the  charge,  and 
the  circumstance  of  a double  course  having  been  pursued  in 
this  case,  which  may  be  subject  to  objection,  we  decline  to 
grant  a new  trial  on  the  evidence. 

Conviction  affirmed. 


Cummings  v.  McLachlan. 

Agreement  to  sell  land — Liquidated  damages  or  penalty — Uncertainty  of 

description. 

Where  in  a contract  for  the  sale  of  land,  it  was  agreed  that  in  case  either 
of  the  parties  should  retract,  he  “ should  pay  to  the  other  by  way  of  as- 
certained and  liquidated  damages  the  sum  of  £100.’’  Held , that  such 
sum  could  not  be  treated  as  a penalty. 

An  agreement  to  sell  and  convey,  or  a deed  of,  “one  acre  of  land,  being- 
part  of  the  north-east  quarter  of  lot  19,  in  the  7th  concession  of  Darling- 
ton,” is  not  void  for  uncertainty,  but  the  purchaser  may  elect  what  acre 
he  will  have. 

The  declaration  stated  that  the  defendant,  on  the  21st  of 
February,  1856,  agreed  in  writing  “ to  sell  and  convey  to 
the  plaintiff  one  acre  of  land,  being  a part  of  the  north- 
east quarter  of  lot  19,  in  the  7th  concession  of  Darlington, 
for  the  sum  of  £105,”  upon  condition  that  the  plaintiff 
should  pay  down  in  money  £12  10s.,  and  the  remainder  by 
annual  instalments.  And  that  “it  was  mutually  agreed 
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between  the  plaintiff  and  defendant,  that  in  case  either  of 
them  should  retract  from  the  said  agreement,  the  one  so 
retracting  should  pay  unto  the  other  by  way  of  ascertained 
and  liquidating  damages  the  sum  of  £100.”  The  declaration 
then  averred  that  the  plaintiff  then  agreed  with  defendant  to 
purchase  on  the  terms  aforesaid,  and  in  pursuance  of  the 
agreement  tendered  to  the  defendant  the  £12  10s.,  which 
he  was  to  pay  down,  and  was  always  ready  to  receive  the 
land,  and  to  perform  all  conditions  on  his  part,  but  that  the 
defendant,  after  the  tender  of  the  money,  refused  to  com- 
plete the  said  agreement,  and  retracted  therefrom,  and  has 
since  sold  and  conveyed  the  land  to  another  person,  whereby 
an  action  had  accrued  to  the  plaintiff  to  demand  from  defen- 
dant the  sum  of  £100,  <fcc. 

Amount  was  added  on  account  stated. 

The  pleas  were — 1.  Traversing  the  alleged  agreement.  2. 
Denying  that  he  agreed  in  writing.  3.  Nunquam,  indebitatus. 

At  the  trial,  at  Cobourg,  before  Draper,  C.  J.,  a verdict 
was  given  for  the  plaintiff  for  £100,  no  defence  being  made. 

Hector  Cameron  moved  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection,  and  on  affidavit  of  surprise, 
the  cause  being  tried  in  the  defendant’s  absence. 

The  misdirection  complained  of  was,  that  the  learned 
Chief  Justice  treated  the  £100  as  liquidated  damages  and 
not  as  a penalty : that  there  was  no  proof  of  damage  sus- 
tained ; and  that  the  agreement  should  have  been  held  void 
for  uncertainty  in  regard  to  the  particular  acre  of  land  to 
be  conveyed,  and  no  evidence  was  given  of  the  election  by 
the  plaintiff  of  a certain  acre. 

The  agreement  in  writing  was  produced. 

The  affidavit  stated  that  the  cause  was  undefended  at  the 
trial,  no  one  appearing  there  for  defendant : that  the  de- 
fendant arrived  about  half  an  hour  after  the  cause  was  tried; 
and  the  deponent,  who  was  not  concerned  in  any  way  in  the 
case,  swore  that  he  was  informed  by  the  defendant’s  attorney 
that  no  payment  was  made  by  the  plaintiff  on  the  land 
purchased,  nor  buildings  erected,  nor  improvements  of  any 
kind  made,  and  that  the  plaintiff  had  sustained  no  damage 
whatever. 
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There  was  no  affidavit  made  by  the  defendant  or  his 
attorney. 

C.S.  Patterson  shewed  cause,  and  cited  Reynolds  v.  Bridge 
6 E.  & B.  528;  Plumer  v.  Simonton,  16  U.  C.  R.  220;  Bac. 
Abr.  “ Grant”  H.  3 ; Dy.  281,  note ; Hobson  v.  Blackburn, 
1 Myl.  & K.  574 ; Heyward’s  case,  2 Rep,  37  a. 

Hector  Cameron,  contra,  cited  Atkyns  v.  Kinnier,  4 Ex* 
776;  Kemble  v.  Farren,  6 Bing.  148. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Besides  the  legal  question  raised,  whether  the  £100  men- 
tioned in  the  agreement  should  be  taken  as  a penalty,  or  as 
liquidated  damages  to  be  recovered  by  agreement  of  the 
parties,  without  proof  of  damage  sustained  to  that  amount, 
the  defendant  has  pressed  for  a new  trial  on  his  affidavits ; 
but  they  really  lay  no  ground ; no  excuse  is  assigned  for 
the  absence  of  the  defendant’s  attorney,  whose  business  it 
was  to  take  care  and  be  present,  and  what  is  sworn  to  is 
sworn  not  by  the  defendant  or  his  attorney,  but  by  a gen- 
tleman who  was  not  concerned  in  any  way  in  the  case  at 
the  trial. 

Besides,  if  the  £100  must  be  taken  as  liquidated  damages, 
the  event  of  another  trial  must  be  the  same  as  the  last,  for 
there  is  no  intimation  of  any  defence  that  is  open  to  the 
defendant  under  his  pleas. 

Then  as  to  the  legal  question.  In  our  opinion  the  £1 00 
must  be  treated  in  this  case  as  liquidated  damages,  from 
which  the  jury  were  not  at  liberty  to  depart. 

The  agreement  was  not  void  for  uncertainty  in  not  speci- 
fying which  one  acre  of  the  north-east  quarter  of  the  lot  19 
the  defendant  was  to  sell  to  the  plaintiff.  The  effect  of  no 
particular  acre  being  stated  would  be  to  give  to  the  purchaser 
the  right  to  elect,  and  if  the  conveyance  were  made  in  the 
same  general  terms  as  the  agreement,  it  would  not  be  void 
for  uncertainty,  but  the  same  effect  would  follow  : the  bar- 
gainee might  elect.  We  refer  to  Sheppard’s  Touchstone, 
250,  251 ; Bacon’s  Abridgment,  “Grant,”  H.  3. 

Upon  the  point  of  the  £100  being  not  to  be  taken  as  a 
penalty,  but  as  a sum  agreed  upon  by  the  parties  to  be 
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paid  by  either  that  should  retract,  we  refer  to  the  cases  of 
AtRyns  y.  Kinnier  (4  Ex.  776),  Galsworthy  v.  Strutt  (1  Ex. 
659),  Reynolds,  v.  Bridge  (6  E.  & B.  529),  and  to  Astley  v. 
Weldon  (2  B.  & P.  346),  and  the  other  earlier  cases  cited  in 
those  modern  authorities.  It  is  averred  that  the  defendant 
has  since  the  agreement  sold  the  land  to  another  person. 
This  puts  an  end  to  all  questions  about  election,  for  the  de- 
fendant thereby  disabled  himself  from  conveying  any  acre, 
and  for  all  that  appears  has  deliberately  and  wilfully  retract- 
ed without  excuse. 

If  anything  could  have  been  set  up  as  a defence  that  could 
have  been  admitted,  the  defendant  should  have  shewn  by  affi- 
davit that  there  was  such  defence,  and  the  court  would  have 
relieved  if  it  had  seemed  right  to  do  so. 

As  to  the  £100  damages,  it  may  operate  hardly  and  may 
be  unreasonable,  but  we  have  no  right  to  say  that  it  is 
certainly  one  or  the  other.  The  plaintiff,  when  he  made  this 
bargain,  may  have  given  up  other  places,  or  made  arrange- 
ments in  reliance  on  its  being  fulfilled,  which  may  have  oc- 
casioned him  more  damages  than  we  might  imagine,  or  than 
he  could  make  out  to  the  satisfaction  of  a jury,  or  could  be 
allowed  to  recover  for  at  law  upon  evidence  of  such  damage, 
and  so  it  might  be  on  the  other  side  ; and  both  parties  might, 
if  they  chose,  agree  to  fix  upon  a certain  sum  which  should 
not  become  short  of  or  exceeded  in  case  of  retracting.  And 
upon  principles  which  have  been  long  establised,  and  are 
well  understood,  this  appears  to  us  to  be  a case  in  which 
either  party  can  claim,  if  the  other  withdraws  from  his  en- 
gagement, the  precise  sum  that  they  both  fixed  upon  as  the 
measure  of  damages. 

Rule  discharged. 
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Henderson  v.  McLean. 

Purchase!'  from  crown — Right  of  action  against  wrong-doer — Proof  of  posses- 
sion— Effect  of  16  Vic.,  ch.  159.  * 

The  plaintiff  entered  into  an  agreement  for  purchase  of  land  from  the 
crown.  He  had  the  lots  surveyed,  and  paid  persons  to  look  after  them 
for  him,  who  had  frequently  entered  and  examined  them,  but  the  plaintiff 
had  not  entered  upon  the  land  himself,  nor  cultivated  any  portion  of  it. 
Defendant  went  upon  the  land  and  cut  trees,  for  which  he  offered  to  settle 
with  the  plaintiff ’s  agent,  but  he  afterwards  went  to  the  local  crown  land 
agent,  who  was  ignorant  of  the  plaintiff’s  purchase,  and  got  him  to  ac- 
cept a sum  of  money,  and  give  a receipt  for  it,  as  for  timber  cut  on  the 
same  land. 

Held,  that  the  plaintiff’s  possession  was  sufficient  to  enable  him  to  maintain 
trespass  against  defendant,  and  that  the  payment  to  the  crown  land  agent 
formed  no  excuse. 

Quaere , whether  as  vendee  he  could  recover  substantial  damages  for  the 
trees  cut. 

Held  also,  that  the  16  Vic.  ch.  159,  by  repealing  the  former  acts,  does  not 
confine  the  right  of  action  against  wrong-doers  to  those  who  have  obtained 
the  license  of  occupation  mentioned  in  the  6th  clause  ; but  leaves  to  other 
purchasers  whatever  right  they  may  have  at  common  law. 

Henderson  v.  McLean,  8 C.  P.  42,  in  part  dissented  from. 

Trespass,  quaere  clausum  fregit , and  cutting  down  and 
carrying  away  trees. 

Pleas , 1st.  Not  guilty.  2nd.  That  the  lands  were  not  the 
property  of  the  plaintiff. 

The  plaintiff  complained  of  the  defendant  having  gone  up- 
on his  lots  Nos.  20,  in  the  5th,  19  in  the  6th,  and  20  in  the  7th 
concessions  of  the  township  of  Sombra,  and  cut  down  oak 
trees  for  making  staves. 

At  the  trial,  at  Sarnia,  before  Robinson,  C.  J.,  the  evidence 
did  not  prove  that  the  defendants  or  his  men  had  cut  down 
more  than  nine  trees,  which  were  valued  by  a witness  at  five 
dollars  a tree,  being  suitable  for  staves. 

It  was  objected  that  the  plaintiff  was  not  in  a situation  to 
sue  for  the  trespass,  not  having  the  legal  estate  in  the  land, 
nor  being  in  actual  visible  possession,  and  the  title  in  the 
land  being  still  in  the  crown. 

The  plaintiff  had  entered  into  a contract  for  the  purchase 
from  the  crown  of  these  lots,  which  were  clergy  reserves. 
In  December,  1853,  and  September,  1854,  he  had  paid  in- 
stalments to  the  crown  land  agent,  and  produced  his  receipts 
for  the  payments.  It  was  not  shewn  that  he  was  in  arrear 
for  any  instalments,  but  he  had  not  received  patents  for  any 
of  the  lots  when  the  trespass  was  committed. 


HENDERSON  V.  M’LEAN. 


631 


Hearing  that  such  trespasses  were  being  committed  in  the 
neighbourhood,  he  had  had  the  lines  run,  and  stakes  planted 
on  the  lots  Nos.  19  in  the  6th,  and  20,  in  the  7th  concessions, 
in  order  to  shew  the  boundaries,  and  that  people  might  not 
pretend  that  they  had  trespassed  by  mistake. 

The  surveyor  who  did  this  was  agent  of  the  plaintiff,  to 
look  after  these  and  other  lands  in  that  county,  and  there 
was  also  another  person,  named  Johnson,  whom  the  surveyor 
had  authorized  to  look  after  these  lands  for  him,  and  he  had 
several  times  entered  upon  them  and  examined  them,  and 
had  been  paid  for  such  services. 

The  plaintiff  had  not  entered  upon  the  lands  himself,  and 
had  not  by  himself,  or  his  tenants  or  servants,  cultivated  or 
cleared  any  portion  of  them.  They  were  still  wild  lands. 
He  did  not  shew  that  he  held  any  license  of  occupation,  such 
as  is  contemplated  by  the  statute  16  Vie.,  ch.  159. 

It  was  proved  that  it  was  well  known  in  the  neighbourhood 
that  these  lands  belonged  to  the  plaintiff  (using  the  words  in 
the  popular  sense),  and  that  the  defendant  after  cutting  the 
timber  went  to  the  plaintiff’s  agent,  Johnson,  and  wished  to 
settle  for  the  trees,  alleging  that  he  had  cut  upon  the  lots  by 
mistake,  though  he  did  not  own  any  land  adjacent  to  them  ; 
but  he  afterwards  went  to  the  local  crown  land  agent,  and 
paid  him  a sum  of  money,  and  took  his  receipt  for  it  as  for 
duties  paid  by  him  to  the  crown  on  timber  cut  on  the  particu- 
lar lots  designated  in  the  receipts  as  crown  lands. 

The  learned  Chief  Justice  told  the  jury,  that  in  ordinary 
cases,  where  one  man  contracts  to  buy  land  from  another 
and  goes  into  possession  undertaking  to  pay  for  the  land  at 
a future  day,  the  person  so  in  possession  is  the  equitable 
owner,  and  can  sue  for  trespasses  committed  b}^  strangers 
upon  the  land,  and  that  in  such  case  it  was  not  necessary 
that  the  purchaser  should  actually  reside  upon  the  land,  or 
place  a tenant  on  it ; though  there  might  be  a question  in 
such  cases  whether  the  contracting  purchaser  could  sue  for 
the  value  of  the  timber  cut  and  taken  away  from  the  land  by 
trespassers,  because,  if  he  did  not  in  the  end  make  good 
his  purchase,  the  vendor  would  receive  back  his  land  lessened 
in  value  by  the  loss  of  the  timber,  the  value  of  which  would 
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in  the  meantime  have  gone  into  the  pocket  of  the  vendee.  He 
recommended  the  jury,  however,  in  this  case  to  assess  the 
damages,  and  leave  the  question  of  the  plaintiff’s  right  to 
recover  to  be  discussed  by  motion  against  the  verdict.  He 
told  the  jury  that  there  would  be  a further  question  in  this 
case  arising  from  the  fact  that  these  were  lands  bought  from 
the  crown,  in  reference  to  which  transactions  there  were 
certain  statutes  to  be  considered.  And  as  to  the  defendant 
having  gone  to  the  crown  land  agent  after  the  trepass,  and 
paid  him  for  timber  cut  on  those  lots,  he  remarked  that  that 
appeared  to  him  to  be  a disingenuous  attempt  by  the  defendant 
to  evade  the  payment  of  compensation  to  the  plaintiff,  after 
he  had  admitted  his  right  and  made  an  offer  to  settle,  for 
that  it  could  not  be  supposed  that  such  timber  duties  had 
been  received  by  the  crown  land  pgent,  with  a knowledge  of 
the  fact  that  the  timber  for  which  the  defendant  had  volun- 
tarily paid  him  was  cut  upon  lands  which  the  government 
had  sold  to  the  plaintiff,  and  upon  which  the  plaintiff  had 
been  paying  the  instalments,  without  any  default  being 
shewn  on  his  part. 

The  jury  found  for  the  defendant,  explaining  that  they  did 
so  because  the  defendant  had  paid  the  crown  land  agent  for 
the  timber  which  he  had  cut. 

Becher , Q.  C.,  moved  for  a new  trial  on  the  laW  and 
evidence.  He  cited  Glover  v.  Walker,  5 C.  P.  478;  Harper 
v.  Charlesworth,  4 B.  & C.  574;  16  Vic.  ch.  159;  12  Vic., 
ch.  30 ; 4 & 5 Yic.  ch.  100. 

Prince  shewed  cause,  and  cited  Ward  v.  Andrews,  5 Ch. 
Rep.  636. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

That  an  intruder  on  the  possession  of  the  crown  may 
maintain  trespass  against  a wrong-doer  is  established  by  the 
case  of  Harper  v.  Charlesworth  (4  B.  & C.  574)  and  by 
older  authorities  there  cited.  But  the  plaintiff  in  this  case 
stands  in  one  respect  in  a situation  more  favourable  than  an 
intruder,  for  although  the  legal  estate  is  undoubtedly  in  the 
crown,  yet  he  having  contracted  with  the  crown  for  the  pur- 
chase of  the  land,  and  made  payments  on  account  of  it,  any 
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possession  held  by  him  was  held  with  the  knowledge  and 
consent  of  the  crown,  and  not  wrongfully  as  an  intruder. 
The  only  question  is,  whether,  being  as  it  were  the  equitable 
owner  of  the  land,  and  by  virtue  of  his  purchase  entitled  to 
the  possession,  he  ought  upon  the  evidence  to  be  looked 
upon  as  being  actually  in  possession,  there  being  no  one  in 
possession  holding  him  out,  and  he  having  by  his  agent  ac- 
tually entered  upon  the  land  on  the  occasions  and  for  the 
purposes  mentioned  in  the  evidence.  We  think  he  was 
sufficiently  in  possession  to  enable  him  to  bring  trespass 
against  a wrong-doer.  We  refer  to  the  case  of  Butcher  v. 
Butcher  (7  B.  & C.  399),  and  to  a case  in  our  court  of  St. 
Leger  v.  Manahan  (5  0.  S.  89.)  If  the  plaintiff  had  con- 
tracted to  buy  this  lot  from  any  individual  by  agreement 
which  shewed  that  it  was  intended  he  should  take  possession, 
paying  interest  on  the  purchase  money,  and  engaging  to  pay 
the  principal  by  instalments,  there  can  be  no  question  that 
he  could  bring  trespass  after  entry  against  any  person  who 
wrongfully  entered  upon  his  land,  and  cut  down  trees.  And 
it  is  also  clear,  we  think,  that  what  was  proved  in  this  case 
to  have  been  done  by  the  plaintiff,  through  his  agent,  c ould 
have  been  held-  a sufficient  entry  and  assertion  of  title. 
Then,  in  such  case,  if  a question  arose,  whether  the  vendee 
could  be  allowed  to  recover  for  the  value  of  the  timber  cut, 
or  only  for  the  trespass  in  entering  upon  the  land,  with 
nominal  damages  for  cutting  the  trees,  upon  the  principle 
that  the  trees  still  belonged  to  the  owner  of  the  legal  estate, 
though  he  had  no  right  to  cut  them,  or  take  them  away, 
but  must  leave  them  to  go  with  the  land  which  he  had  sold, 
when  the  vendee  should  be  entitled  to  claim  conveyance, 
justice,  we  think,  would  be  in  favour  of  the  compensation 
for  the  value  of  the  trees  going  to  the  vendee,  rather  than 
to  the  vendor;  but  there  are  arguments  which  will  readily 
suggest  themselves  to  the  contrary. 

The  case  of  Lewis  v.  Branthwaite  (2  B.  &;  Ad.  437),  seems 
to  favour  the  action  by  the  vendee  for  substantial  damages 
in  such  cases,  though  .at  present  we  doubt  whether  they  do 
not  rather  fall  within  the  principle  as  between  the  lessor  and 
his  tenant  at  will,  which  is  said  to  be  this : “ If  a stranger 
80  xvi.,  u.  c.  Q.  B. 
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cuts  trees,  the  tenant  at  will  shall  have  action,  as  shall  also 
the  lessor,  regard  being  had  to  their  several  losses.” — (Co. 
Lit.  57  a,  note  378). 

This  at  any  rate  is  clear,  that  the  person  owning  the 
equitable  freehold  as  a contracting  purchaser  may  after  entry 
bring  trespass  against  the  wrongdoer  for  entry  on  the  land, 
and  may  have  nominal  damages  for  the  deterioration  of  the 
estate  by  cutting  down  the  trees,  though  he  is  not  the  owner 
of  the  timber. 

But  there  is  still  this  question  peculiar  to  the  present 
case — namely,  whether,  admitting  the  law  to  be  so  as  regards 
a contracting  purchaser  from  an  individual,  and  admitting 
also  that  on  the  principle  of  the  common  law  a contracting 
purchaser  from  the  crown  would  stand  in  no  less  favourable 
situation  as  regards  a wrong-doer,  there  may  not  yet  be  a 
difficulty  in  allowing  the  plaintiff  in  this  case  to  recover,  by 
reason  of  the  statutes  which  have  been  passed  in  this  pro- 
vince respecting  the  vendees  of  crown  lands,  who  have  not 
yet  obtained  their  patents. 

It  appeared  to  me  on  the  trial  that  the  last  Land  Sale 
Act,  16  Vic.,  ch.  159,  in  repealing  the  4?  & 5 Vic.,  ch.  100, 
merely  deprived  purchasers  from  the  crown  of  those  privi- 
leges in  regard  to  bringing  actions  which  that  statute  had 
given  them,  and  left  them  to  stand  on  their  rights  at  com- 
mon law.  The  mere  repeal  of  that  statute,  we  think,  did 
not  place  him  in  a worse  situation  than  he  would  have  been 
in  if  no  such  act  had  been  passed. 

But  it  is  contended  that  the  new  enactments  on  the  sub- 
ject contained  in  the  later  statute  16  Vic.,  ch.  159,  do  ma- 
terially interfere  with  the  position  in  which  purchasers  of 
crown  lands  before  they  have  obtained  their  grants  would 
otherwise  have  stood  at  common  law. 

The  1st,  6th,  11th,  27th  & 29th  clauses  are  all,  we  think, 
that  bear  at  all  upon  the  point ; and  it  is  the  6th  chiefly  that 
it  can  be  material  to  consider.  In  our  opinion  the  effect  of 
that  clause,  which  is  altogether  an  enabling  clause,  is  merely 
to  settle  the  rights  of  persons  who  obtain  licenses  of  occupa- 
tion; and  whether  it  does  or  does  not  carry  these  beyond 
what  they  would  be  recognised  as  possessing  at  common 
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law,  we  do  not  think  that  either  the  repeal  of  the  former 
act,  or  the  enactment  contained  in  this  6th  clause,  affects  the 
position  at  common  law  of  those  purchasers  of  crown  lands 
who  have  entered  and  taken  possession  of  the  lands  with  the 
knowledge  and  assent  of  the  crown.  All  that  can  be  justly 
said,  we  think,  is  that  the  statute  law  now  gives  no  addi- 
tional privileges  or  rights  to  such  purchasers,  unless  they 
have  obtained  a license  of  occupation  under  the  seal  of  the 
commissioner  of  crown  lands. 

The  legislature  could  not  have  intended  that  any  person 
who  had  purchased  from  the  crown,  and  taken  possession  as 
purchaser  of  land  for  which  he  was  paying  instalments, 
should  have  no  remedy  against  a wrong-doer  for  a disturb- 
ance of  his  possession,  unless  he  held  a license  of  occupation 
such  as  is  mentioned  in  the  sixth  clause. 

That  is  our  present  view  of  this  act;  and  if  it  would  be 
right  to  hold  in  accordance  with  it,  as  we  think  it  would, 
that  a stranger  could  not  enter  on  the  actual  visible  occupa- 
tion of  a purchaser  so  situated,  and  pull  down  his  fences, 
and  cut  down  the  wood  growing  upon  his  land,  then  the  only 
cause  for  doubt  in  any  case  of  the  kind  would  be  whether  a 
mere  entry  and  taking  possession,  without  residence  or  cul- 
tivation and  improvement,  would  place  a vendee  in  the  saine 
situation  in  regard  to  his  remedy  against  wrong-doers  as  he 
would  be  in  while  residing  upon  ajid  actually  occupying  the 
land  by  himself,  his  tenants  or  servants. 

Referring  again  to  the  case  of  Harper  v.  Charles  worth, 
and  other  authorities  on  that  point,  we  think  that  as  against 
wrong-doers  one  who  has  entered  into  a contract  of  purchase 
from  the  crown,  which  gives  him  aright  to  take  possession, 
is  to  be  looked  upon  as  in  possession  after  he  has  entered  by 
himself  or  agent  in  consequence  and  by  virtue  of  his  pur- 
chase, and  is  in  a situation,  though  not  being  upon  the  land, 
to  pursue  a remedy  against  wrong-doers. 

Then,  if  so,  the  plaintiff  in  the  case  before  us  could  sue  in 
trespass  this  defendant,  who  entered  upon  his  land  wrong- 
fully, and  cut  trees ; and  whether  he  was  entitled  to  recover 
for  the  value  of  the  timber,  or  only  for  the  wrongful  entry, 
and  any  injury  to  the  possession,  woul^d  in  this  case  signify 
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little,  on  account  of  the  small  number  of  trees  proved  to 
have  been  cut. 

If  the  jury  had  given  damages,  however  small,  we  should 
not  have  been  called  upon,  we  think,  to  interfere ; but  to 
throw  the  costs  of  the  action  upon  the  equitable  owner  of 
the  land  trespassed  upon,  by  giving  a verdict  in  favour  of 
the  defendant,  was  wrong,  and  it  was  done  upon  a principle 
and  for  a- reason  clearly  erroneous,  for  the  jury  explained 
that  they  acquitted  the  defendant  because  he  had  paid  the 
agent  for  crown  timber  for  the  trees  which  he  had  cut  upon 
the  land  in  question. 

The  defendant  had  sought  out  the  plaintiff’s  agent  before 
that,  and  promised  to  pay  him  for  the  admitted  trespass, 
and  his  going  afterwards  and  getting  the  public  agent  for 
crown  timber  to  receive  a sum  of  money  from  him,  as  for 
timber  cut  on  the  waste  lands  of  the  crown,  was  a mere  cun- 
ning artifice,  which  ought  not  to  be  allowed  to  excuse  him 
for  the  trespass,  for  the  statute  12  Vie.,  ch.  30,  was  surely 
not  intended  to  be  made  such  use  of ; and  it  was  sworn  upon 
the  trial  that  the  agent  for  crown  timber  would  never  have 
taken  the  money  from  him,  if  he  had  been  aware  that  the 
defendant  had,  without  authority  from  any  one,  cut  the  tim- 
ber upon  land  which  the  crown  had  sold,  and  were  receiving 
payments  for  from  the  purchaser. 

It  is  obvious  the  government  could  never  mean  to  sell  to 
a stranger  the  timber  growing  upon  land  which  they  had 
already  sold  to  another  person,  who  was  entitled  to  occupy 
it,  and  when  he  had  paid  for  it  would  have  a right  to  claim 
a patent  for  the  land,  not  deteriorated  in  value  by  any  act 
of  the  crown. 

It  was  but  a few  trees  which  were  proved  to  have  been 
cut  down  by  the  defendant — no  more  than  nine — but  they 
were  valuable  white  oak  trees,  cut  down  to  be  made  into 
staves,  and  at  the  value  put  upon  them  by  the  plaintiff'  ’s 
witnesses  would  be  worth  about  £10  or  £11.  For  that  sum 
the  court  would  not  in  general  grant  a new  trial,  though  the 
jury  may  in  their  opinion  have  gone  contrary  to  the  evi- 
dence ; but  in  this  case  the  jury  took  the  case  into  their 
own  hands,  and  expressly  gave  the  verdict  upon  the  ground 
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that  the  plaintiff  had  no  right  to  recover  for  the  timber  after 
the  defendant  had  paid  for  it  to  the  crown  agent.  That  was 
determining  the  legal  question,  on  which  the  opinion  of  the 
court  should  have  been  left  to  be  pronounced  after  the  jury 
had  found,  as  they  were  desired  to  do,  what  the  facts  were. 
And,  besides,  the  plaintiff’s  right  to  recover  in  the  action 
could  not  depend  upon  the  question  whether  the  crown  or 
the  plaintiff  had  the  property  in  the  timber,  for  admitting 
for  a moment  that  the  timber  when  severed  and  converted 
into  a chattel  became  the  property  of  the  crown,  as  being 
still  owner  of  the  legal  estate,  yet  the  plaintiff,  if  he  should 
be  regarded  as  being  in  possession  (which  we  think  he 
should  be),  having  entered  by  his  agent  and  being  the 
equitable  owner,  had  clearly  a right  of  action  against  the 
defendant  for  wrongfully  entering  upon  the  land  and  cutting 
down  the  trees. 

There  was  a plea  on  the  record  charging  that  the  lands 
belonged  to  the  plaintiff,  and  the  effect  of  that  being  found 
for  the  defendant  is  to  establish,  as  between  these  parties, 
that  the  plaintiff  is  not  so  far  the  owner  of  the  land  as  to 
entitle  him  to  sue  the  defendant  for  entering  and  commit- 
ting trespass  upon  it.  If  that  plea  has  been  improperly 
found  in  favour  of  the  defendant,  it  is  of  consequence  that 
the  error  should  be  corrected,  for  otherwise  the  defendant 
might  be  encouraged  to  commit  further  trespasses  upon  the 
same  land. 

While  we  weregivingjudgmentin  this  case  last  term,  it  was 
stated  at  the  bar  that  in  a case  of  the  same  plaintiff  against 
another  defendant  (Allan  McLean,)  the  Court  of  Common 
Pleas  had  in  a judgment  just  delivered  taken  a different  view 
of  the  effect  of  the  statute  16  Vic.,  chap.  159,  repealing 
the  former  land  sale  act  4 & 5 Vie.  chap.  100 ; and  as  it  is 
important  to  preserve  a uniformity  of  decision  upon  questions 
of  this  kind,  and  a short  delay  in  disposing  of  this  case 
could  be  of  no  consequence,  we  withheld  judgment  until  we 
could  have  an  opportunity  of  seeing  the  judgment  of  the 
Court  of  Common  Pleas.  We  have  since  seen  and  con- 
sidered it,  (a)  but  regret  that  we  cannot  concur  in  some  of 
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the  opinions  expressed  in  it,  for  we  still  think  that  the  mere 
repeal  by  the  act  16  Vic.,  chap.  159,  of  the  statute  4 & 5 
Vic.,  ch.  100,  had  not  the  effect  of  disabling  purchasers 
of  crown  land  who  had  taken  possession,  but  not  obtained 
a patent,  from  protecting  themselves  against  trespassers,  but 
left  them  as  they  would  have  stood  at  common  law  if  no 
such  act  as  4 & 5 Vic.,  chap.  100  had  been  passed,  and 
that  the  6th  clause  of  the  statute  16  Vic.,  ch.  159,  does 
not  deprive  the  purchaser  of  crown  lands  of  any  right 
which  he  would  have  had  at  common  law  before  obtaining 
his  patent,  according  to  the  facts  of  his  case,  but  defines 
what  shall  be  the  position  of  such  purchasers  when  they  ob- 
tain from  the  government  an  instrument  in  the  form  of  a 
“license  of  occupation,”  making  their  position  less  uncertain 
and  more  favourable  than  it  would  be  at  common  law. 

And  in  considering  what  remedy  such  purchasers  from  the 
crown  would  have  at  common  law  against  strangers  who 
entered  upon  their  lands  and  committed  trespass,  we  con- 
tinue to  think  the  only  ground  of  doubt  in  such  case  must  be 
whether  such  purchaser  can  under  the  facts  proved  be  looked 
upon  as  being  sufficiently  in  possession  to  maintain  trespass 
against  a wrongdoer.  No  difficulty,  we  think,  is  presented 
by  the  fact  of  the  legal  estate  being  still  in  the  crown,  for 
if  before  the  case  of  Harper  v.  Charlesworth  (4  B.  & C. 
574)  a person  in  the  position  of  the  present  plaintiff  would 
have  been  regarded  as  precluded  from  bringing  trespass 
against  a wrongdoer,  on  the  ground  that  he  was  himself  an 
intruder  upon  the  possession  of  the  crown,  we  think  the  effect 
of  that  decision  is  to  shew  that  the  ancient  doctrine  respect- 
ing intruders  upon  the  possession  of  the  crown,  cannot  in 
reason  be  applied  to  such  a case,  for  that  a contracting  pur- 
chaser holding  possession  with  the  concurrence  of  the  crown, 
cannot  in  any  just  sense  be  regarded  as  an  intruder. 

Whether  the  acts  done  by  the  plaintiff  in  this  case  through 
his  agent  placed  him  sufficiently  in  possession  to  enable  him 
to  bring  trespass,  is  the  point  that  appeared  to  us  to  require 
most  consideration  in  this  case,  and  upon  that  the  case  of 
Butcher  v.  Butcher,  (7  B.  & C.  399)  is  a strong  authority. 

We  grant  a new  trial  in  this  case,  because  the  jury  did  not 
find  for  the  defendant  on  any  doubt  as  to  his  being  in  pos- 
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session,  but  because,  as  they  said,  the  defendant  had  paid  the 
crown  agent  for  the  timber,  which,  for  the  reasons  before 
stated,  was  no  justification  or  excuse,  or  recompense  for  the 
trespass,  and  was,  beside,  not  a defence  under  any  plea  on 
the  record. 

If  the  plaintiff  had  held  a “ license  of  occupation  ” such 
as  is  spoken  of  in  the  6th  clause  of  16  Vic.,  chap.  159,  he 
need  have  offered  no  proof  of  his  being  actually  in  posses- 
sion, for  that  is  made  by  the  statute  to  constitute  of  itself 
prima  facie  evidence  of  his  possession.  But  we  do  not  take 
it  to  be  the  effect  of  that  clause,  that  without  such  license  of 
occupation  proof  of  actual  possession  will  not  avail,  neither, 
indeed,  do  we  think,  can  the  judgment  of  the  Court  of  Com- 
mon Pleas  be  taken  to  go  that  length.  We  grant  a new 
trial,  without  costs. 


Buie  absolute. 
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Councillors  for  East  Nissouri  du- 
81 


ring  1856  : that  a commission  was 
issued  under  12  Vic.,  ch.  81,  sec. 
181,  to  enquire  into  the  financial 
affairs  of  the  township,  and  the 
commissioners  had  thereby,  and 
by  force  of  the  statute,  all  such 
powers  as  by  law  are  vested  in 
commissioners  under  9 Vic.,  ch. 
38,  and  were,  by  virtue  of  the  said 
commission,  and  of  said  statute, 
empowered  to  summon  witnesses 
before  them,  and  require  them  to 
give  evidence,  and  produce  such 
documents  as  the  commissioners 
should  deem  requisite;  and  that 
the  commissioners,  in  pursuance 
of  their  said  powers,  met,  and 
summoned  the  defendants  as  wit- 
nesses to  give  evidence  on  oath, 
and  produce  certain  documents 
which  the  said  commissioners 
deemed  requisite  — charged  that 
defendants,  contriving  and  mali- 
ciously intending  to  obstruct  and 
delay  the  commissioners  in  the  dis- 
charge of  their  duties,  and  in  mak- 
ing the  said  inquiry,  and  to  cause 
great  damage  to  the  plaintiffs  by 
XVI.  U.  C.  Q.  B. 


642 


DIGEST  OF  CASES. 


reason  of  the  expenses  of  said 
commissioners,  and  to  obstruct 
and  delay  them  in  obtaining  said 
evidence,  and  to  prevent  the  pro- 
duction of  said  documents,  wick- 
edly and  maliciously  among  them- 
selves did  conspire,  contrive,  con- 
federate and  agree  together  to 
obstruct  and  delay  the  commis- 
sioners in  making  said  enquiry, 
and  to  cause  great  expense  to  the 
plaintiffs  by  increasing  the  costs  of 
said  commission,  and  to  obstruct 
and  prevent  them  from  obtaining 
said  evidence,  and  to  obstruct  and 
delay  the  production  of  said  docu- 
ments, and  prevent  and  hinder  the 
said  enquiry.  And  that  defend- 
ants, maliciously  contriving  and 
intending  as  aforesaid,  afterwards, 
and  in  pursuance  of  the  said  con- 
spiracy, &c.,  refused  and  neglected 
to  attend  before  the  said  commis- 
sioners as  witnesses,  and  to  give 
evidence  to  them,  and  to  produce 
the  said  documents,  although  de- 
fendants might,  and  could,  and 
ought  to  have  attended  and  given 
such  evidence,  and  produced  said 
documents  : and  did  procure  one 
N.,  the  clerk  of  said  Municipality, 
and  who  as  such  clerk  had  the 
custody  and  possession  of  said 
documents,  to  part  with  the  cus- 
tody and  possession  thereof,  and 
to  conceal  or  remove  himself,  to 
avoid  being  summoned  or  attend- 
ing as  a witness  before  said  com- 
missioners, and  to  obstruct  and 
delay  the  production  of  said  docu- 
ments before  them  ; and  did  other- 
wise procure  the  said  documents  to 
be  concealed  and  kept  concealed 
from  said  commissioners — where- 
by the  said  enquiry  was  hindered 
and  delayed,  and  the  plaintiffs  were 
in  consequence  made  liable  to  pay 
£300  over  and  above  what  they 
would  otherwise  have  been  com- 


pelled to  pay,  if  it  had  not  been  for 
said  acts  and  conduct  of  defend- 
ants. That  the  necessary  expenses 
of  executing  said  commission,  as 
provided  by  the  statute,  would  not 
have  exceeded  £30,  except  for  such 
unlawful  conduct  of  defendants,; 
but  in  consequence  and  by  means 
thereof,  and  of  the  premises,  said 
expenses  amounted  to  £350,  and 
the  same  were,  after  the  execution 
of  said  commission,  and  before 
this  suit,  settled  and  allowed  by 
the  Inspector  General,  according 
to  the  statute,  at  £350,  being 
£300  more  than  would  otherwise 
have  been  incurred  or  allowed, and 
which  said  sum  the  plaintiffs  had 
paid  to  said  commissioners  before 
the  commencement  of  this  suit. 

Upon  demurrer,  held  that  the 
declaration  was  good.  That  al- 
though a case  of  the  first  impres- 
sion, a good  ground  of  action  was 
shewn,  there  being  a wrongful  act 
done  by  the  defendants  without 
any  reasonable  cause,  and  legal 
damage  resulting  to  the  plaintiffs. 
As  to  the  various  objections  taken: 
1.  Held,  that  the  damage  was 
sufficiently  stated,  and  was  a legal 
damage,  being  directly  occasioned 
by  the  act  complained  of.  2. 
Qucere,  whether  the  declaration 
could  be  taken  to  allege  that  power 
was  given  by  the  commission  to 
summon  witnesses,  &c.  If  not, 
the  commissioners  would  have  no 
such  power.  3.  Held,  that  it  was 
sufficiently  averred  that  defendants 
acted  maliciously,  and  without  rea- 
sonable or  probable  cause.  4.  That 
the  fact  of  the  costs  having  been 
allowed  by  the  Inspector-General 
at  £330,  was  no  answer  to  the 
charge  made  against  defendants. 
5.  That  it  was  unnecessary  to  aver 
that  defendants  had  been  tendered 
their  expenses  as  witnesses,  there 
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being  no  provision  for  such  pay- 
ment. 6.  Or  that  the  evidence  or 
documents  required  were  material. 
7.  That  as  upon  the  whole  decla- 
ration good  ground  was  shewn  to 
sustain  an  action  on  the  case,  it 
could  be  no  objection  that  a con- 
spiracy was  alleged,  and  that  the 
facts  stated  would  not  support  an 
action  for  conspiracy.  8.  That 
defendants  must  be  treated  as 
being  charged  as  individuals,  not 
as  acting  in  their  capacity  of  coun- 
cillors. Municipality  of  East  Mis- 
souri v.  Horseman  et  al .,  556. 


AFFIDAVIT. 

See  Chattel  Mortgage,  i,  3. — 
Commission  for  Taking  Affi- 
davits. 

AGENT. 

See  Principal  and  Agent. 


AGREEMENT. 

See  Assignment,  i. — Contract. 
— Frauds  (Statute  of)— Ven- 
dor and  Vendee,  6,  9. 

Inserted  in  bond  after  the  condi- 
tion] — See  Arbitration  and 
Award,  3. 


AMBIGUITY. 
See  Description. 


AMENDMENT. 

See  Bond. — Insurance,  4. 

APPEAL. 

See  County  Court. — Indemnity. 
Municipal  Corporations,  i,  3. 
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APPRENTICE. 

See  Covenant. 

ARBITRATION  AND  AWARD. 
See  Railways  and  R.  W.  Cos.  2. 

1.  Remitting  matters  back. — C. 

L . P.  A.,  sec.  88.] — Where  an 
award  is  valid  and  unexceptionable 
on  the  face  of  it,  the  court  will  not 
refer  matters  back  in  order  that 
the  abitrators  may  state  upon  what 
grounds  their  decision  was  arrived 
at,  and  thus  enable  a motion  to  be 
made  against  it  if  illegal.  Wells 
v.  Gzowski  et  al.,  42. 

2.  Award  made  by  two  arbitrators 
in  the  absence  of  the  third— Necessity 
for  notice  to  the  third.] — The  refer- 
ence was  to  two  arbitrators,  with 
power  to  appoint  a third,  the  award 
to  be  made  by  the  three  or  any  two 
of  them.  The  subject  referred  was 
what  sum  of  moneys^M^  be  paid 
by  P.  to  M.  as  the  difference  in 
value  in  certain  land  to  be  given 
up  by  each  to  the  other,  and  the 
costs  were  to  be  in  the  discretion 
of  the  arbitrators.  The  arbitrators 
met,  and  two  of  them,  considering 
that  the  land  to  be  given  up  by  P. 
was  worth  £50  more  than  that  of 

M. ,  determined  to  award  that  the 
difference  should  be  paid  by  M . to 
P.,  and  that  the  costs  should  be 
borne  equally  by  both  parties. 
When  the  two  went  to  have  the 
award  drawn  up  they  were  told  that 
it  was  out  of  their  power  under  the 
submission  to  award  any  sum  to  be 
paid  by  M.  to.  P.;  and  they  then, 
at  a subsequent  meeting,  altered 
their  decision,  and  awarded  one 
shilling  to  M.,  but  directed  that  he 
should  pay  all  costs,  which  they 
fixed  at  £76  10s.  The  third  arbi- 
trator was  not  present  at  the  last 
meeting,  and  it  appeared  that  he 
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had  been  notified  of  the  intention 
to  meet  again,  but  no  proper 
notice  had  been  given  to  him  of  the 
time  and  place  of  meeting,  nor  of 
the  intended  alteration  in  the 
award.  Held , that  the  award  must 
be  set  aside:  that  by  sending  notice 
to  the  third  arbitrator  of  their  in- 
tention to  meet  again,  the  two 
making  the  award  had  shewn  that 
they  did  not  consider  his  declara- 
tion of  dissent  as  final,  and  there- 
fore he  should  have  had  proper 
notice  to  enable  him  to  confer  with 
them  on  the  propriety  of  the  pro- 
posed change  in  the  award.  In 
re  McDonald  and  Pres  ant,  84. 

3.  Evidence  of  submission  and  of 
execution — Interest — Construction 
of  submission  bond — CWs.] — In  an 
action  on  an  award  it  is  sufficient 
to  produce  the  submission  bond 
executed  by  defendant, without  that 
by  the  plaintiff.  It  is  not  neces- 
sary for  the  plaintiff  to  shew  that 
the  award  was  executed  by  the 
arbitrators  at  the  same  time.  That 
is  assumed  in  the  first  instance, but 
defendant  may  shew  the  contrary 
under  a plea  denying  the  award. 
Interest  is  usually  allowed, without 
demand  made,  on  sums  awarded  to 
be  paid  at  a particular  time.  An 
agreement  that  all  costs  shall  be 
in  the  power  of  the  arbitrators, &c., 
inserted  after  the  condition  of  the 
bond,  must  be  read  as  part  of  it. 
Extravagance  in  the  amount  of 
costs  allowed  by  the  arbitrators 
under  such  a submission  must  be 
objected  to  by  motion.  Towsley 
v.  Wythes,  139. 

4.  Submission  by  executor-Power 
to  bind  him  personall v .] — On  a sub- 
mission between  A.  and  defendant, 
describing  himself  as  executor  of 
B.,  of  all  matters  in  difference 
between  the  said  parties  in  refer- 
ence to  the  business  carried  on  by 


the  said  A.  and  B.  in  partnership, 
with  liberty  to  the  arbitrators  to 
order  and  determine  what  they 
should  thinkfit  to  be  done  byeither 
of  the  parties  respecting  the  mat- 
ter referred.  Held , that  the  arbi- 
trators had  power  to  order  a sum 
to  be  paid  by  a defendant  abso- 
lutely, not  merely  to  bind  him  as 
executor.  Mulligan  v.  Wright,  408. 

5.  Revocation —7  W.  IV.  ch  3,  sec. 
29 --C.L.  P.A.  sec.  97.]-- -Decla- 
ration on  a bond  of  submission  to 
arbitration,  setting  out  an  award 
made,  and  alleging  non-perform- 
ance. Plea,  that  defendant,  be- 
fore the  award  revoked  the  sub- 
mission {not  saying  bt/  an  instru- 
ment under  seal .)  Replication,  that 
the  bond  was  executed  after  the 
passing  of  the  Common  Law  Pro- 
cedure Act,  1856:  that  it  contained 
nothing  to  shew  that  the  parties  in- 
tended that  it  should  not  be  made 
a rule  of  court:  that  the  revocation 
in  the  declaration  and  plea  men- 
tioned is  the  same  ; wherefore,  and 
by  force  of  the  statute,  the  arbi- 
trators were  empowered  to  proceed 
with  the  reference,  notwithstand- 
ing such  revocation,  and  did  pro- 
ceed, although  defendant  did  not 
attend.  Rejoinder,  that  although 
the  bond  was  executed  after  the 
Common  Law  Procedure  Act,  and 
contains  no  provision  that  it  should 
not  be  made  a rule  of  court,  yet 
neither  the  bond  nor  condition  was 
at  the  commencement  of  this  suit, 
nor  at  the  time  of  the  revocation 
mentioned  in  the  plea,  a rule  of 
court,  or  in  any  way  exempted 
from  the  effect  of  the  said  revoca- 
tion. Held,  on  demurrer  to  the 
rejoinder,  that  both  the  plea  and 
rejoinder  were  bad.  Semble,  that 
the  restraint  upon  revocation  with- 
out leave  of  the  court  or  a judge, 
provided  by  7 W.  IV.,  ch.  3,  sec. 
29,  is  now  extended  by  the  Com- 
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mon  Law  Procedure  Act,  sec.  97, 
to  all  submissions  which  do  not 
contain  words  purporting  that  they 
are  not  to  be  made  a rule  of  court. 
Wood  v.  Closter , 490. 


ARREST. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  4. — Malicious 
Prosecution. 


1.  Set  aside  on  condition  that  no 
action  shall  he  brought — M eaning  of 
condition .] — Where  an  arrest  is  set 
aside  on  condition  that  no  action 
shall  be  brought,  that  means  no  ac- 
tion which  could  not  have  been 
brought  unless  the  writ  had  been 
set  aside.  Defendant  therefore  is 
not  restrained  from  an  action 
against  the  plaintiff  for  maliciously 
arresting  him  without  reasonable 
or  probable  cause  for  believing  that 
he  was  about  to  leave  the  country. 
Graham  v.  Thompson , 259. 

2.  Bail — Recognizance — Render 
— Delay. ] — The  bail,  before  action 
brought  on  the  recognizance,  took 
the  debtor  to  an  office  some  dis- 
tance from  the  court  house,  where 
the  deputy-sheriff  was  in  the  habit 
of  transacting  business  with  prac- 
titioners, and  there  tendered  him 
in  their  discharge.  The  deputy 
referred  them  to  the  sheriff’s  office 
as  the  proper  place,  where  they 
went,  but  found  only  a clerk,  who 
had  no  authority  to  act  in  such 
matters.  They  then  went  to  the 
gaol,  and  tendered  him  to  the  gaol- 
er’s wife,  the  gaoler  being  absent, 
but  she  refused  to  receive  him. 
Afterwards  the  plaintiffs  sued  on 
the  recognizance.  Defendants  ap- 
plied without  success  in  Chambers 
to  stay  proceedings,  and  at  the  end 
of  three  months  rendered  the  prin- 
cipal. A verdict  having  been  found 
for  the  plaintiffs — Held , that  the 


court  could  not  interfere.  Read  et 
al.  v.  Scovill  and  Wilson , 453. 


ARREST  OF  JUDGMENT. 
See  Slander. 


ARSON. 

See  Criminal  Law,  4. 


ASSESSMENT. 

See  Taxes. 

ASSIGNMENT. 

See  Chattel  Mortgage. — Dis- 
tress.— Dower,  2.-Insurance, 

1,  6. 

1.  Assignment  in  trust  for  credi- 
tors— Liability  of  assignees  for 
money  received.'] — The  declaration 
charge*!  that  the  plaintiff,  having 
recovered  judgment  against  A.  & 
Co.,  had  seized  and  was  about  to 
sell  their  goods  undera  pi.  fa.,  and 
in  consideration  that  the  plaintiff 
wouldwithdrawhis  writ  defendants 
promised  to  pay  the  amount.  A 
count  was  added  for  money  had 
and  received.  It  appeared  that  A.  & 
Co.,  being  indebted  for  rent,  and 
three  executions,  of  which  this  was 
one,  having  issued  against  them 
for  other  claims,  they  made  assign- 
ment to  the  defendants  of  all  their 
goods,  intrust  out  of  the  proceeds  to 
pay  the  landlord,  and  these  execu- 
tions, according  to  their  legal  pri- 
ority, then  to  pay  to  preferential 
creditors  named,  and  lastly  to  di- 
vide the  surplus  money  among  the 
other  creditors  executing  the  as- 
signment. This  assignment  was 
executed  by  the  defendants,  but 
not  by  the  plaintiff.  It  was  put  in 
at  the  trial  by  the  plaintiff,  and  it 
was  proved  that  the  defendants  had 
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received  moneys  under  it,  but  no 
promise  was  shewn  by  them  except 
what  was  contained  in  the  deed,  in 
which  it  was  recited  that  the  de- 
fendants had  agreed  to  pay  the 
claims  above  mentioned  out  of  the 
proceeds  of  the  property  assigned, 
if  sufficient.  Held , that  the  plain- 
tiffs could  not  recover:  that  the 
first  count  was  not  proved,  the  only 
promise  made  being  that  contained 
in  the  deed,  which  was  to  pay  out 
of  the  proceeds  of  the  goods  ; and 
upon  the  second  count,  defendants, 
as  trustees,  could  be  liable  only  in 
equity,  or  if  at  law  in  a special  ac- 
tion on  the  deed.  Myndert  Harris 
v.  Buntin  and  McPhail.  Almond 
Harris  v.  Buntin  and  McPhail , 59. 

2.  Unfairness  of  trusts — Property 
assignedout  of  proportion  to  the  debts 
proved — Affidavit  of  bona  fides — 
Description  of  goods — 12  Vic.,  ch. 
74,  13  14  Vic.  ch.  62.] — A debt- 

or, by  deed,  reciting  that  he  had 
become  embarrassed  by  indorsing 
and  as  security  forothers, assigned 
all  his  property,  both  real  and  per- 
sonal, including  land  worth  about 
£1500,  in  trust  to  pay,  first,  the 
parties  named  in  a schedule  an- 
nexed, being  those  to  whom  he  had 
become  indebted  on  his  own  ac- 
count, whose  claims  did  not  exceed 
£110 ; and  secondly,  the  other  cre- 
ditors who  should  execute  the  as- 
signment. There  was  no  evidence 
of  more  than  a few  trifling  debts, 
amounting  to  about  £150.  Held, 
that  there  was  nothing  in  the  na- 
ture of  the  trusts  created  for  which 
the  deed  could  be  held  void  in  law  ; 
but  the  jury  having  found  in  favour 
of  the  assignment,  thecourt  grant- 
ed a new  trial,  considering  that 
there  was  much  ground  for  sus- 
pecting that  the  few  direct  claims 
had  been  made  a pretence  for  tying 
up  all  the  debtor’s  property,  and 
defeating  other  creditors.  Held, 


also,  that  the  affidavit  of  bona  fides, 
made  (before  the  20  Vic.  ch.  3)  by 
one  of  the  assignees  was  sufficient ; 
and  that  the  assignment  was  not 
avoided  by  a delay  of  eight  days  in 
registering  it.  Held,  also,  that  the 
description  of  the  goods  assigned, 
set  out  below,  was  sufficient. 
Balkwell  etal.  v.  JBeddome,  203. 

3.  Assignment  in  trust  for  credi- 
tors— Necessity  for  registration — 20 
Vic.,  ch.  3- -Description  of  the  goods 
— Filing  a copy — Goods  in  the  cus- 
toms warehouse---Change  of  posses- 
sion.']—Held,  that  a description  of 
the  goods  assigned, as  all  the  goods, 
&c.,  of  the  assignor  being  in  and 
about  his  warehouse  on  Y.  street, 
and  all  his  furniture  in  and  about 
his  dwelling-house  on  W.  street, 
and  all  bonds,  bills,  and  securities 
for  money,  loans,  stock,  notes,  &c., 
&c.,  whatsoever  and  wheresoever 
belonging,  due,  or  owing  to  him--- 
was  sufficient  to  satisfy  the  20  Vic., 
ch.  3,  sec.  4.  Per  Robinson,  C.  J.,* 
and  McLean,  J.— That  under  that 
statute  a copy  of  an  absolute  as- 
signment or  bill  of  sale  mav  be 
filed,  as  well  as^  of  a mortgage. 
Per  Burns,  J.---That  the  original 
must  be  filed.  As  to  certain  goods 
belonging  to  the  assignor,  but  ly- 
ing in  the  customs  warehouse  sub- 
ject to  duties,  no  change  of  posses- 
sion having  taken  place,  and  no 
compliance  being  shewn  with  the 
formalities  required  by  the  customs 
act  10  & 11  Vic.,  ch.  31  ---Held, 
that  such  goods  did  not  pass  by  the 
assignment.  Per  Robinson,  C.  J. 
---The  statute  requiring  registra- 
tion does  not  apply  to  such  goods, 
as  they  are  not  capable  of  delivery, 
and  they  would  therefore  have 
passed  if  the  directions  of  the  cus- 
toms act  had  been  followed.  Of 
the  household  furniture  mentioned 
in  the  assignment,  there  had  been 
no  change  of  possession,  and  the 
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court  being  left  to  draw  the  same 
inferences  as  a jury  would.  Held , 
per  Robinson , C.  J. — That  notwith- 
standing the  registration  of  the  as- 
signment, such  furniture  did  not 
pass.  Per  Burns,  J. — That  it  did 
not  pass,  because  the  assignment 
was  not  properly  registered  by 
filing  a copy-  only.  As  to  the  other 
goods  in  the  warehouse  of  the  as- 
signor, 0.,  who  had  been  his  clerk 
and  book-keeper,  was  employed  by 
the  assignees  as  their  agent  to  dis- 
pose of  the  stock,  and  collect  the 
debts  due,  &c,;  and  he  took  pos- 
session accordingly,  opened  new 
books  in  the  name  of  the  assignees, 
and  sold  and  collected  the  assets 
under  their  instructions,  but  con- 
tinued in  the  same  place,  the  name 
of  the  assignor  remainingabove  the 
door  as  usual.  Held,  a sufficient 
change  of  possession  within  the 
meaning  of  the  act.  Qucere,  per 
Robinson,  C.  J. — Whether  assign- 
ments in  trust  for  creditors  are 
within  the  statute,  so  as  to  require 
registration ; but  held  that  they 
are.  Harris  and  Woodside  v.  The 
Commercial  Bank  of  Canada,  437. 

4.  Construction  of — Fraud — 
A bsconding  debtor — A ttachments. ] 
— W.  being  indebted  to  B.  and  to 
the  plaintiff,  absconded,  and  B.  at- 
tached his  goods ; but  he  after- 
wards returned,  and  made  an  ar- 
rangement, on  which  the  attach- 
ment was  withdrawn.  W.  then 
executed  an  assignment  to  the 
plaintiff,  which  recited  that  he  was 
indebted  to  him  ‘‘  in  a large  sum 
of  money,”  and  assigned  “ all  and 
singular  his  stock-in-trade,  chat- 
tels, debts,”  &c.,  and  ‘‘all  his  per- 
sonal estate  and  effects  whatso- 
ever and  wheresoever,”  upon  trust 
to  sell  and  pay  the  plaintiff  (the 
assignee)  all  indebtedness  and 
moneys  due  and  owing  by  W.  to 
him,  and  to  pay  the  surplus,  if  any, 
to  W.  He  left  the  province  again 


next  day  : the  plaintiff  took  posses- 
sion of  the  goods,  and  the  defen- 
dant some  weeks  after  sued  out  an 
attachment  for  a debt  due  to  him 
by  W.  An  interpleader  issue 
having  been  directed,  the  jury 
found  that  the  assignment  was 
made  in  good  faith  to  secure  a debt 
due.  Held , that  as  there  had  been 
a change  of  possession,  the  statute 
20  Vic.,  ch.  3,  did  not  apply,  other- 
wise the  description  of  the  goods 
would  have  been  sufficient.  Held , 
also,  that  the  assignment  could 
not  be  upheld,  for  it  neither  speci- 
fied the  amount  secured,  nor  gave 
any  schedule  of  the  goods  and 
debts.  Howell  v.  M acHarlane,  469. 

ASSURANCE. 

See  Insurance. 


ATTACHMENT. 

See  Great  Western  R.  W.  Co. 

ATTORNEY. 

See  Mortgage. 

Investigation  of  title — Arrears  of 
taxes — Negligence. ] — Plaintiff  in 
1854  employed  defendant,  an  at- 
torney, to  examine  the  title  to  cer- 
tain lands,  and  took  a deed.  After- 
wards it  was  discovered  that  in 
1851  a portion  had  been  sold  for 
taxes,  but  when  the  plaintiff  pur- 
chased he  had  still  a year  to  re- 
deem. In  1857  the  sheriff  made 
a deed  to  the  purchaser,  and  the 
plaintiff  then  brought  this  action 
against  defendant  for  negligence. 
Held,  that  defendant  was  not  lia- 
ble. Ross  v.  Strathy , 430. 

BAIL. 

See  Arrest,  2. 

R ecogn izance - -Delay- - Plea  ding.  ] 
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Delay  in  issuing  a Ca.  Sa.,  to  fix 
the  bail,  cannot  be  pleaded  in  bar 
to  an  action  against  them  on  the 
recognizance.  Carroll  v.  Berryman 
et  al.,  520. 

BAILIFF. 

See  Division  Court. 

BANK. 

Embezzlement  by  Bank  Clerk'] — See 
Criminal  Law,  i. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Cheque — Contract,  3 — Part- 
nership.—Pleading. — Vendor 

and  Vendee,  4. 

1.  Promissory  note. — Promise  to 
pay  in  cash  or  mortgaged]  — A pro- 
mise to  pay  a certain  sum  on  a 
day  named  “ in  cash  or  mortgage 
upon  real  estate”  is  not  a promis- 
sory note,  not  being  an  absolute 
promise  to  pay  money,  and  it  does 
not  become  a note  by  the  maker’s 
election  to  pay  in  cash.  Going  v. 
Barwick , 45. 

2.  Action  by  indorsee  against  in- 
dorser— New  trial  granted  as  to  in- 
dorser only — Effect  of  maker's  name 
being  signed  without  authority — 
Estoppel.] — In  an  action  by  in- 
dorsee against  maker  and  indorser, 
a verdict  was  found  in  favour  of  the 
maker, on  the  ground  that  his  name 
had  been  signed  to  the  note  with- 
out authorit}',  and  against  the  in- 
dorser; and  a new  trial  was  grant- 
ed as  to  the  indorser  only.  Held , 
that  the  jury  at  such  trial  were 
rightly  directed  that  the  fact  of  the 
maker’s  name  having  been  used 
without  authority  was  a fact  ma- 
terial for  them  to  consider  in  con- 
nexion with  other  evidence  offered 
to  shew  that  the  plaintiff  took  the 


note  with  knowledge  of  the  cir- 
cumstances.— Quc&re,  as  . to  how 
far  an  indorser  is  estopped  from 
denying  the  maker’s  signature. 
Hanscome  v.  Cotton , 98. 

3.  Defendant  endorsed  to  the 
plaintiffs  a note,  made  by  one  P., 
for  £125,  due  on  the  13th  of  May, 
1857.  On  the  13th  of  April  P. 
executed  to  the  plaintiffs  a mort- 
gage, payable  on  the  istof  Novem- 
ber, 1857,  fora  sum  including  the 
amount  of  the  note;  but  it  was  ex- 
pressly agreed  in  the  mortgage 
that  it  should  “ operate  and  take 
effect  as  a collateral  security  only.” 
Held , that  the  plaintiffs  might  sue 
upon  the  note  when  it  fell  due, 
although  the  mortgage  was  not 
payable.  Shaw  et  al.  v.  Crawford , 
101. 

4.  Promissory  note — When  due 

— Writ  issued  on  last  day  of  grace 
— 14  15  Vic.,  ch.  94,  Sec.  1.]  — 

An  indorsee  of  a note,  payable  at 
a bank,  having  taken  it  up  there 
on  the  last  day  of  grace,  arrested 
defendant  at  five  o’clock  on  the 
same  day.  Held,  not  too  soon. 
Semble,  that  under  the  14  & 15 
Vic.,  ch.  94,  sec.  1,  he  would  have 
been  also  entitled  to  sue  out  his 
process  at  any  time  after  three 
o’clock,  had  the  note  been  payable 
generally.  Sinclair  v.  Robson,  21 1. 

5.  Construction  of  instrument — 
Promissory  note  or  speciality.]  — 
For  value  received  we  jointly  and 
severally  promise  to  pay  to  W.  P. 
Osborne  or  bearer,  the  sum  of  fifty 
pounds  currency,  in  manner  fol- 
lowing, &c.,  &c.  As  witness  our 
hands  and  seals,  this  29th  day  of 
April,  1856.  M.M. Patman.  [L.S.] 
E.H.  Gates.  [L.S.]  Signed,  sealed 
and  delivered,  in  presence  of  Rich- 
ard Smith.  Held , clearly  not  a 
promissory  note,  but  a speciality. 
Wilson  v.  Gates,  278. 
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6.  Promissory  note — Action 
against  maker  and  indorsers — Set 
off — 3 Vic.  ch.  8.] — Held , that  in 
this  action,  against  makers  and 
indorsers  of  a promissory  note, 
upon  a plea  of  set-off  by  two  of 
the  indorsers,  the  jury,  under  the 
evidence  set  out  below,  could  do 
no  more  than  give  them  a verdict, 
and  could  not  find  in  their  favour 
for  any  sum  beyond  the  amount  of 
the  note. — Nowlan  v.  Spawn  et  al ., 
334- 

y.  Promissory  note — Considera- 
tion — Verbal  understanding  — 
Church  Society. — A promissory 
note,  promising  to  pay  the  Church 
Society  of  the  Diocese  of  Toronto, 
or  bearer,  £50,  with  interest,  to- 
wards providing  a fund  for  the 
support  of  a Bishop  of  the  western 
diocese  of  Canada,  who  should  be 
appointed  in  pursuance  of  an  elec- 
tion by  the  clergy  and  laity.  Held , 
to  be  founded  upon  a sufficient 
consideration,  and  recoverable  in 
the  hands  of  a bona  fide  holder. 
The  jury  having  found  for  defend- 
ant, on  evidence,  improperly  re- 
ceived, of  an  alleged  understand- 
ing that  defendant  should  be  called 
upon  for  the  interest  only,  a new 
trial  was  granted.  It  was  object- 
ed thpt  the  Church  Society  had  no 
power  to  hold  or  transfer  notes  ; 
but  held  immaterial,  the  note  be- 
ing payable  to  bearer. — Hammond 
v.  Small,  371. 

8.  Hills  of  exchange — Damages 
— 1 2 Vic.,  ch.  76.] — Under  12  Vic., 
ch.  76,  ten  per  cent,  damages  is 
recoverable  on  all  bills  drawn  in 
Upper  Canada  on  England,  and 
protested  for  non-payment.  Royal 
Bank  of  Liverpool  v.  Whittemore 
et  al.,  429. 

9.  Promissory  note — Damages .] 
— A note  made  here,  payable  in 
New  York,  but  not  there  only,  is 
not  within  the  12  Vic.,  ch.  76,  sec. 

41 


3,  so  as  to  entitle  the  holder  to  four 
per  cent,  damages  on  protest  for 
non-payment. — Meyer  et  al.  v. 
Hutchinson  et  al.,  476. 


BILL  OF  SALE. 
See  Assignment. 


BOND. 

See  Vendor  and  Vendee,  3, 

Agreement  inserted  after  the  con- 
dition.']— See  Arbitration  and 
Award,  3. 

V enire  facias  to  assess  damages 
— Suggestion  of  breaches — A mend- 
ment.] — Where  an  action  on  a 
bond  non  est  factum  is  pleaded, 
and  breaches  assigned  in  the  de- 
claration, semble  that  no  special 
entry  of  ven.  fac.  to  assess  dam- 
ages is  necessary,  but  if  required 
the  court,  under  the  C.  L-  P.  A., 
sec.  291,  will  allow  it  to  be  made 
afterwards. — Corrigal  et  al.,  Ex- 
ecutors 0} 'Hour se,  v.  Boulton , 529. 

BOUNDARY. 

See  Witness. 


BUFFALO  AND  LAKE  HU- 
RON R.  W.  CO. 

See  Lien,  i. — Railways  and  R. 
W.  Cos.,  6. 


BUILDING  AGREEMENT. 
See  Contract,  i,  2. 

BY-LAW. 

See  Highway. — Municipal  Cor- 
porations, 1,  2, 4. — Schools. 

16  u.  c.  q.  bT 
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CARRIER. 

See  Railways  & R.  W.  Cos.,  7. — 
Telegraph  Company. 


CA.  SA. 

See  Bail. 

CERTIORARI. 

See  Criminal  Law,  2. 


CHATTEL  MORTGAGE. 

1.  Contingent  liability Form 

of  Affidavit. — 13  & 14  Vic.,  cli. 
62 — 20 Vic.,ch.  3.] — A.  mortgaged 
his  property  to  B.  for  the  payment 
of  a debt  due  by  C.,  and  C.,  to  se- 
cure A.  from  loss,  gave  him  a 
chattel  mortgage  conditioned  to 
be  void  on  his  paying  the  amount 
of  the  debt  either  to  A.  or  B.,  or 
indemnifying  A.  against  all  loss 
from  his  suretyship.  This  was 
registered  under  the  13  & 14  Vic., 
ch.  62,  on  an  affidavit,  in  the  form 
prescribed,  that  C.  was  “justly 
and  truly  indebted  to  A.”  in  the 
amount  of  the  mortgage.  It  was 
objected  that  such  mortgage  was 
void  as  against  the  plaintiff,  a 
creditor  of  C.,  because  the  affida- 
vit could  not  have  been  made  con- 
sistently with  the  facts ; but  Held , 
first,  that  A.  could  properly  make 
the  affidavit  under  the  circum- 
stances ; and,  secondly,  that  if  he 
could  not,  then  the  mortgage,  not 
being  within  the  statute,  would 
not  have  required  registration  at 
all.  Baldwin  v.  Benjamin,  52. 

2.  Where  a debtor  mortgaged 
all  his  personal  property  of  every 
description,  including  the  most 
trifling  articles,  to  secure  a debt 
very  small  in  proportion  to  the 
value  of  the  goods — Held,  that 
although  no  evidence  of  value  was 


given,  and  the  bona  fides  of  the 
debt  was  not  disputed,  it  should 
have  been  left  to  the  jury  tovsay 
whether  these  circumstances  were 
not  sufficient  to  shew  that  the 
deed  was  made,  not  for  the  secu- 
rity of  the  assignee,  but  for  the 
purposes  of  the  debtor,  and  to 
shield  his  property  from  other  cre- 
ditors. Fleming  v.  McNaughten, 
194. 

3.  Mutual  Insurance  Company 
— Right  of  treasurer  to  take  chattel 
mortgage  for  debt  due  to  the  com- 
pany— Registry  of  such  mortgage 
— Omission  of  deponent's  addition 
— Action  by  treasurer  for  the 
goods.] — A treasurer  of  a mutual 
insurance  company  may  take  a 
chattel  mortgage  to  himself  for  a 
debt  due  to  the  company  ; but  it  is 
more  proper  to  make  it  to  the  com- 
pany, and  they  have  the  power  to 
take  it.  Such  treasurer,  as  mort- 
gagee, may  maintain  an  action 
against  a wrong-doer  for  taking 
the  goods  mortgaged,  although  he 
has  no  beneficial  interest  in  them. 
The  fact  that  the  debt  is  not  due 
to  the  mortgagee  himself  does  not 
prevent  the  mortgage  from  being 
registered  under  the  statute.  The 
want  of  deponent’s  addition  is  no 
objection  to  an  affidavit  made  for 
registry  of  a chattel  mortgage. 
Brodie  v.  Ruttan,  207. 

CHEQUE. 

See  Set  off. — Vendor  and  Ven- 
dee, 5. 

Rost  dating — Days  of  grace — 
Notice  of  non-payment — Proof  of 
consideration  and  plaintiffs'  pro- 
perty.]— A cheque  in  this  country 
may  be  post-dated,  though  in  Eng- 
land it  is  prohibited  by  the  stamp 
acts.  Where  such  cheque  is  pay- 
able on  demand,  no  days  of  grace 
are  allowed.  Where,  on  the  same 
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day  that  the  cheque  was  dishon- 
oured, defendant  paid  £150  to  the 
holder  on  account  of  it. — Semble, 
sufficient  to  excuse  notice  of  non- 
payment, though  he  declared  that 
he  was  then  ignorant  of  such  dis- 
honour. In  this  case,  however, 
no  notice  was  necessary,  the 
banker  being  solvent.  Held,  under 
the  circumstances  set  out  in  the 
evidence,  that  the  pleas  setting  up 
want  of  consideration,  and  denying 
plaintiffs’  property  in  the  cheque, 
could  not  be  held  to  be  proved. 
Wood  et  al  v.  Stephenson , 419. 


CHURCH  SOCIETY. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  7. 


CLERK  OF  THE  PEACE. 

The  clerk  of  the  peace  is  not 
entitled  to  ary  fee  from  the  parties 
to  a cause  for  striking  a special 
jury.  Hooker  et  al.  v.  Ournett , 

180. 


COMMISSION. 

Under  12  Vic.,  eh.  81,  sec.  18 1, 
to  examine  into  the  financial  affairs 
of  the  corporation .] — See  Action. 


COMMISSION  FOR  TAKING 
AFFIDAVITS. 

Appointment  for  district — Con- 
tinuation of  authority  in  counties. \ 
— Held , affirming  Glick  v.  David- 
son, 15  U.  C.  R.  591,  and  dissent- 
ing from  Carter  v.  Sullivan,  4 C. 
P.  298,  that  a commissioner  ap- 
pointed in  1840  for  the  district  of 
Gore  and  Wellington,  might,  after 
the  passing  of  12  Vic.,  ch.  78,  and 
14  & 15  Vic.,  ch.  5,  continue  to 


take  affidavits  in  Galt,  which  was 
formerly  within  the  Gore  District. 
Fleming  v.  McN dug /den,  194. 


COMMON  COUNTS. 

See  Money  had  and  received. — 
Principal  and  Agent. 


COMMON  SCHOOLS. 

See  Schools. 

That  no  action  shall  be  brought , on 
setting  aside  arrest — Meaning  of.~\ 
See  Arrest. 


CONDITION. 

See  '“ontract  4. — Lease. 


CONSIDERATION. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  7. — Cheque. — 
Contract,  t. — Frauds  (Statute 
of),  1,  2. 


CONSPIRACY. 

Averment  of  in  action  on  the  case.] — 
See  Action. 

In  indictment?]— See  Criminal  Law, 
3- 


CONTRACT. 

See  Agreement — Railways  and 
Railway  Compan,  es.— — Tele- 
graph Company.— Vendor  and 
Vendee,  6,  9. 

1 . Covenant  to  perform  carpenter's 
work  on  house — Default  in  completion 
by  time  specified — Action  far  pctialty 
— Delay  caused  by  the  masons  em- 
ployed by  plaintiff- — Pleading .] — De- 
claration. First  count---That  de- 
fendants agreed  to  perform  all  the 
carpenter’s,  joiner’s,  and  tinsmith’s 
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work,  required  to  complete  a cer- 
tain house  then  about  to  be  erected 
by  the  defendants  for  the  plaintiff, 
for  £294,  and  to  finish  said  works 
by  the  23rd  of  December,  and  to 
pay  the  plaintiff'  £10  per  week  as 
liquidated  damages  for  each  week 
after  that  day  until  the  completion 
of  such  work  ; and  that,  although 
defendants  completed  the  work, 
and  received  £290  on  account,  and 
recovered  judgment  against  the 
plaintiff  for  the  residue,  which 
judgment  is  still  in  force,  yet  ten 
weeks  after  the  said  23rd  of  De- 
cember elapsed  before  the  said 
work  was  finished.  Plea , that  de- 
fendants would  have.completed  the 
work  within  the  time  specified 
therefor,  but  were  delayed  by  the 
masons  employed  by  the  plaintiff 
to  build  the  brick-work  of  said 
house,  and  were  thereby,  without 
any  default  on  their  part,  hindered 
and  prevented  from  completing 
said  work  within  such  time.  Held , 
on  demurrer,  plea  good,  for  al- 
though it  was  not  stated  in  the 
declaration  that  the  plaintiff  was 
to  do  the  brick-work,  yet  nothing 
appeared  necessarily  inconsistent 
therewith,  and  it  was  distinctly 
averred  in  the  plea,  so  that  an  issue 
taken  thereon  must  have  led  to  a 
determination  of  the  case  on  its 
merits.  Held , also,  that  the  de- 
fence set  up  was  clearly  good. 
Papps  v.  Me/oil/e  et  at .,  124. 

2.  Buildmg  contract — Agreement 
to  take  timber  in  part  payme7it — Pro- 
perty in  such  timber  when  delivered .] 
— Defendant  agreed  to  put  up  a 
building  for  the  plaintiff,  for  £450, 
and  to  take  in  payment  thereof 
from  him  £250  in  materials,  at  the 
cost  prices,  or  such  quantity  as  the 
said  building  should  require,  and 
the  balance,  if  any,  in  cash.  The 
timber  had  been  all  furnished,  and 
the  building  partly  completed, 


when  it  was  blown  down,  and  the 
design  of  going  on  with  it  was 
abandoned.  Held , that  the  timber 
so  delivered  belonged  to  defendant. 
Graham  v.  Wiley , 265. 

3.  Pleading — ■ Promise  by  one  of 
several  debtors — Statement  of  consid- 
eration— Promissory  note .] — The  de- 
claration set  out  as  inducement 
certain  facts,  by  which  the  defend- 
ant, with  C.  and  Y.,  became  liable 
to  pay  the  plaintiff  £60;  and  al- 
leged that  in  consideration  thereof 
the  defendant,  by  an  instrument  in 
writing,  promised  the  plaintiff  to 
pay  her  the  same.  Held,  on  de- 
murrer, declaration  good,  for,  first, 
it  was  in  effect  a statement  that 
defendant  made  his  promissory 
note,  and  if  so,  no  averment  of 
consideration  was  required  ; and, 
secondly,  if  not  a promissory  note, 
the  consideration  stated  was  suffi- 
cient. Parsons  v.  Jones,  274. 

4.  Agreement  to  saw  logs  at  cer- 
tain rates  payable  monthly — Condi- 
tion precedent — Measure  of  damages 
— -New  trial.\ — Defendant  agreed 
to  saw  for  tbe  plaintiff  a certain 
quantity  of  logs,  which  the  plaintiff 
was  to  deliver  at  his  mill,  at  spe- 
cified rates,  which  would  have 
amounted  in  all  to  £590,  and  it  was 
stipulated  that  the  money  should 
be  paid  “ in  cash,  or  by  a nego- 
tiable note,  at  three  months,  at  the 
end  of  each  month’s  work.”  To 
an  action  for  not  sawing  logs  so 
delivered,  defendant  pleaded  that 
he  had  sawn  some  of  the  logs,  but 
the  plaintiff  refused  to  pay  him  ac- 
cording to  the  agreement,  and  that 
he  had  recovered judgmentforsuch 
default,  which  judgment  was  still 
unsatisfied.  Semble,  that  the  plea 
formed  a good  defence.  Qucere , as 
the  measure  of  damages  to  be  re- 
covered. But  as  the  jury  found 
for  the  plaintiff,  when  the  plea  was 


DIGEST  OF  CASES. 


653 


in  fact  proved,  a new  trial  was 
granted.  Buchanan  v Anderson 

331- 

CORONER. 

See  Inquisition. — Pleading. 

CORPORATIONS. 

See  Joint  Stock  Companies. — 
Municipal  Corporations. 

COSTS. 

See  Action. — Arbitration  and 
Award,  3. — Dower. — Slander. 

Of  Striking  a special  jury.^-See 
Clerk  of  the  Peace. 

The  plaintiff  leased  a house  from 
defendant,  and  a dispute  arose  as 
to  the  liability  for  some  repairs, 
which,  as  the  jury  found,  had  been 
done  by  the  plaintiff’s  order,  but 
on  the  understanding  with  defend- 
ant’s agent  that  defendant  should 
pay.  Defendant  refused  to  pay  ; 
and  the  plaintiff,  being  sued  for 
the  workdone,  defended  the  action, 
on  the  ground  that  the  defendant 
only  was  liable  to  the  contractor ; 
but  a verdict  was  rendered  against 
him,  which  he  paid,  with  costs. 
The  plaintiff  thereupon  sued  de- 
fendant. Held,  that  he  could  reco- 
ver from  defendant  the  amount  of 
such  verdict  only,  not  the  costs. 
Taylor  v.  Strachan , 76. 

COUNTY  COURT. 

See  Indemnity. — Municipal  Cor- 

PORATIONS,  I. 

Title  to  land  in  question — 
Practice .] — In  an  action  of  tres- 
pass in  a county  court  defen- 
dant pleaded  pleas  bringing  the 
title  to  land  in  question,  accompa- 


nying them  with  the  affidavit  re- 
quired by  8 Vic  ch.  13,  sec.  13. 
A nonsuit  having  been  ordered — - 
Held , upon  appeal,  that  the  effect 
of  the  pleas  was  to  oust  the  juris- 
diction of  the  court  altogether : 
that  the  judge  should  therefore 
have  refused  to  entertain  the  case  ; 
and  that  the  judgment  of  nonsuit 
must  be  reversed.  Powley  v.  White- 
Jtead,  589. 

COVENANT. 

See  Insurance,  i. 

Covenant  to  teach  and  hoard — 
Liability  of  heir  thereon .] — The 
plaintiff  declared  against  defend- 
ant, as  heir  ofW.,  upon  an  inden- 
ture, by  which  he  alleged  that  W. 
in  her  life-time  covenanted  with 
theplaintiff  to  teach  and  find  board 
and  lodging  for  her  during  a speci- 
fied period,  and  that  in  the  event 
of  her  death  her  heirs,  executors, 
and  administrators,  should  perform 
the  covenant.  Held , bad,  for  1, 
By  the  form  of  the  covenant  the 
heir  was  not  bound;  and  2.  Upon 
such  a contract,  being  one  of  ap- 
prenticeship, he  could  not  be 
made  liable.  Fraser  v.  Wright , 
514- 

COVENANTS  FOR  TITLE. 

See  Vendor  and  Vendee,  i,  2. 


CRIMINAL  LAW. 

See  Inquisition. 

Rules  made  under  the  Criminal 
appeal  Act,  159. 

Embezzlement  by  bank  clerk — 
Form  of  indictment-Contra formam 
statuti — 19  Vic. , ch.  121,  sec.  40]- 
The  prisoner,  being  a clerk  in 
the  Bank  of  Upper  Canada,  was 
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placed  in  an  office  apart  from  the 
bank,  and  entrusted  with  funds  for 
the  purpose  of  paying  persons  hav- 
ing claims  upon  the  government, 
which  payments  were  made  upon 
the  checks  of  the  Receiver-Gener- 
al, whose  office  was  in  the  same 
building.  While  so  employed  a de- 
ficiency was  discovered  in  his  ac- 
counts, which  he  first  ascribed  to 
a robbery,  but  he  afterwards  con- 
fessed that  he  had  lent  the  moneys 
entrusted  to  him  to  various  friends. 
It  also  appeared  that  on  a certain 
day  he  had  received  a check  from 
the  Receiver-General  for  £1439 
15s.,  for  coupons  on  government 
debentures  held  by  the  bank,  and 
had  credited  himself  in  account 
with  that  sum  as  if  paid  out  by  him 
on  the  check,  making  no  entry  of 
the  coupons,  thus  covering  his  de- 
ficiencies by  so  much,  and  making 
it  appear  that  he  had  paid  out  the 
amount  of  the  check  in  cash,  when 
in  fact  he  had  paid  nothing.  The 
indictment  contained  two  counts  ; 
the  first  charging  that  on,  &c.,  the 
prisoner,  being  a clerk,  then  em- 
ployed in  that  capacity  by  the 
bank,  did  then  and  there  in  virtue 
thereof  receive  a certain  sum,  to 
wit,  £“1439  15s.  for  and  on  account 
of  the  said  bank,  and  the  said 
money  feloniously  did  embezzle. 
The  second,  that  he,  as  such  clerk, 
received  a certain  valuable  secur- 
ity, to  wit,  an  order  for  the  payment 
of  money,  to  wit,  £1439  15s.  for  and 
on  acconnt  of  the  said  bank,  and 
the  said  valuable  security  felonious- 
ly did  embezzle.  On  this  indict- 
ment he  was  convicted  ofembezzle- 
ment.  Held , first,  that  the  indict- 
ment was  sufficient  in  form,  the 
omission  of  the  conclusion  contra 
formarn  statuti  being  no  objection. 
Secondly,  that  the  prisoner  had 
been  guilty  ofembezzlement  within 
the  19  Vic.,  ch.  121,  sec.  40  ; and 


the  conviction  was  affirmed.  Re- 
gina w.  Cummings , 15. 

2.  Conviction  for  working  on  Sun- 
day— 8 Vic.,  ch.  45 — Statef/ient  of 
defendant's  calling — Negativmg  ex- 
ceptions— Appeal  to  Sessions — Certi- 
orari.] — Defendant  was  convicted 
under  8 Vic.,  ch.  45,  “ forthat  he, 
Jacob  Hespeler,  of  the  village  of 
Preston,  Esquire,  did  on  Sunday, 
the  26th  day  of  July  last  past,  at 
the  township  of  Waterloo,  work  at 
his  ordinary  calling,  inasmuch  as 
he  and  his  men  did  maice  and  haul 
in  hay  on  the  said  day.”  He  ap- 
pealed to  the  Quarter  Sessions, 
where  the  question  wastried  before 
a jury,  and  the  conviction  affirmed. 
The  proceedings  having  been  re- 
moved by  certiorari  to  this  court. 
Held , 1.  That  the  statute  13  & 14 
Vic.,  ch.  45,  extended  to  this  case, 
and  authorized  the  trial  by  jury, 
though  in  the  8 Vic.,  ch.  45,  there 
is  a provision  for  appeal  to  the  Ses- 
sions, but  not  for  such  trial.  2. 
That  a certiorari  would  lie,  not  to 
examine  the  finding  of  the  jury  on 
the  facts,  but  to  determine  whether 
the  justices  had  exceeded  their  ju- 
risdiction. 3.  That  the  conviction 
must  be  quashed,  as  not  shewing 
any  offence  within  the  statute,  for 
defendant  was  not  alleged  to  be  of 
nor  to  have  worked  at  any  particu- 
lar calling.  Semble , that  it  was 
also  bad,  for  not  negativing  the  ex- 
ception in  the  statute,  by  stating 
that  the  work  done  was  not  one  of 
necessity.  Hespeler , Appellant , and 
Shaw,  Respondent , 104. 

3 . Indictment — - Conspiracy — Er- 
ror.] — Indictment  charging  that 
defendants  H.  C.  and  D.  were 
township  councillors  of  East  Nis- 
souri,  and  F.  treasurer:  that  de- 
fendants intending  to  defraud  the 
Council  of  £300  of  the  moneys  of 
said  council,  falsely,  fraudulently, 
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and  unlawfully,  did  combine  and 
conspire,  unlawfully  and  fraudu- 
lently, to  obtain  and  get  into  their 
hands,  and  did  then,  in  pursuance 
of  such  conspiracy,  and  for  the 
unlawful  purpose  aforesaid,  unlaw- 
fully meet  together,  and  fraudu- 
lently and  unlawfully  get  into  their 
hands  £*300  of  the  moneys  of  said 
council,  then  being  in  the  hands 
of  said  T.  as  treasurer  as  afore- 
said. Held , bad,  on  writ  of  error. 
Horseman , et  al.  v.  The  Queen , 543. 

Arson — Indictment  against  two 
— Slight  evidence  against  one — 
His  right  to  be  called  for  the  other 
— Or  to  have  his  case  submitted 
separately . — Where  no  evidence 
appears  against  one  of  the  several 
prisoners  he  ought  to  be  acquitted 
at  the  close  of  the  prosecutor’s 
case. — Qucere , whether  without 
such  formal  acquittal  he  may  be 
called  as  a witness  for  his  co- 
prisoner. Stmble , not,  unless  it 
appears  that  he  has  been  joined  in 
order  to  exclude  his  testimony. 
It  is  in  the  discretion  of  the  judge 
at  the  close  of  the  prosecution,  to 
submit  such  prisoner’s  case  sepa- 
rately to  the  jury  ; but  he  is  not 
bound  to  do  so, and  whether  he  has 
rightly  exercised  his  discretion  or 
not,  cannot  be  reserved  as  a point 
of  law.  Held , that  in  this  case  it 
could  not  be  said  that  there  was 
no  evidence  against  E.  H.,  one  of 
the  prisoners  ; and  semble,  that 
under  the  circumstances,  he  could 
not  be  called  as  a witness  for  the 
other.  Where  points  of  law  were 
reserved  under  the  act,  and  the 
prisoner,  besides  relying  upon 
them,  moved  for  a new  trial,  the 
court  refused  to  grant  it,  though 
the  evidence  was  slight.  The 
Queen  v.  William  Ilambly  and 
Edmund  Hambly ,617. 

CROWN  GRANT. 

* See  Ferry — Limitations  (Sta- 
tute of)  2,  3. — Seal. 


CROWN  LANDS. 

Purchaser  from  Crown — Right 
of  action  against  wrong-doer — 
Proof  of  possession — Effect  of  16 
Vic.,  ch.  150.]  -The  plaintiff  en- 
tered into  an  agreement  for  pur- 
chase of  land  from  the  crown.  He 
had  the  lots  surveyed,  and  paid 
persons  to  look  after  them  for  him, 
who  had  frequently  entered  and 
examined  them,  but  the  plaintiff 
had  not  entered  upon  the  land 
himself,  nor  cultivated  any  portion 
of  it.  Defendant  went  upon  the 
land  and  cut  trees,  for  which  he 
offered  to  settle  with  the  plaintiff’s 
agent,  but  he  afterwards  went  to 
the  local  crown  land  agent,  who 
was  ignorant  of  the  plaintiff’s  pur- 
chase, and  got  him  to  accept  a 
sum  of  money  and  give  a receipt 
for  it,  as  for  timber  cut  on  the 
same  land. — Held , that  the  plain- 
tiff’s possession  was  sufficient  to 
maintain  trespass  against  defend- 
ant, and  that  the  payment  to  the 
crown  land  agent  formed  no  ex- 
cuse. Qucere , whether  as  vendee 
he  could  recover  substantial  dam- 
ages for  the  trees  cut.  Held  also, 
that  the  16  Vic.,  ch.  159,  by  re- 
pealing the  former  acts,  does  not 
confine  the  right  of  action  against 
wrong-doers  to  those  who  have 
obtained  the  license  of  occupation 
mentioned  in  the  6th  clause  ; but 
leaves  to  other  purchasers  what- 
ever rights  they  may  have  at  com- 
mon law. — Henderson  v,  Mc- 
Lean, 8 C.P.  42,  in  part  dissented 
from.  Henderson  v.  McLean , 630. 


CUSTOMS. 

Assignment  of  Goods  in  Customs 
Warehouse .] — See  Assignm ent, 
3- 

DAMAGES. 

See  Dower. — Liquidated  Dama- 
ges.— New  Trial,  2. 
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Statement  of  in  Pleading ] — See 
Action. 

On  Protested  Bills  and  Notes ] — 
See  Bills  of  Exchange  and 
Promissory  Notes,  8,  9. 


DEBENTURES. 

See  Municipal  Corporations,  i. 


DEBTOR  AND  CREDITOR. 
See  Assignment. 


DEED. 

Construction — Habendum  incon- 
sistent with  premises .] — Under  a 
conveyance  to  A.,  her  heirs  and 
assigns,  habendum  to  A.,  her  heirs 
and  assigns,  and  in  the  case  of  her 
decease  leaving  issue,  then  in 
trust  to  O.  (her  husband,  > his 
heirs  or  assigns,  to  and  for  the 
benefit  of  the  said  children,  their 
heirs  and  assigns,  to  be  sold  for 
their  benefit,  if  the  said  O.,  his 
heirs  or  assigns,  should  think  fit; 
and  if  the  said  A.  should  not  sur- 
vive the  said  O.,  leaving  no  issue, 
then  to  the  said  O.,  his  heirs  and 
assigns  for  ever.  Held , that  the 
habendum  being  inconsistent  with 
the  premises  the  former  must  gov- 
ern, and  that  A.  took  a fee.  Owston 
v.  Williams  et  al , 405. 


DELAY. 

In  rendering  bail]--See  Arrest,  2. 

In  registering  assignment.']  — See 
Assignment,  2. 

Action  on  building  agreement — 
Delay  caused  by  the  masons  em- 
ployed by  plaintiff.] — See  Con- 
tract, 1. 

In  applying  to  stay  proceedings. — 
See  Division  Court. 


Beyond  defendant s line-in  trans- 
mitting goods  by  railway  or 
message  by  telegraph. — Liability 
for.] — Railways  and  Rail- 
way Companies,  7. — Telegraph 
Co. 

In  calling  on  defendant  after  dis- 
honour of  cheque  given  by  him 
in  payment  of  goods. — See  Ven- 
dor and  Vendee,  5. 


DELIVERY. 

On  sale  of  Goods — Effect  <>f.] — 
See  Vendor  and  Vendee,  4. 


DEMURRER. 

Where  there  is  a demurrer  to  a 
plea,  and  exceptions  are  taken  to 
the  declaration  ; if  the  plaintiff  on 
the  argument  abandons  the  de- 
murrer, the  court  will  not  give 
judgment  on  the  exceptions. 
Martin  v.  Arthur , 483. 


DESCRIPTION. 

On  goods  assigned.] — See  Assign- 
ments, 2,  3,  4. 

Lease — Defect  iv  e descript  i on — 
L aten  l am  biguity- Parol  ev  idcnce.  ] 
— Defendant  leased  to  plaintiff  a 
lot  of  land,  “known  as  the  Deni- 
son Terrace  residence,  and  to  em- 
brace all  the  land  from  the  car- 
riage drive  in  front  of  the  house  to 
Dundas  street,  on  the  south,  to  be 
bounded  on  the  east  by  the  garden 
fence  of  my  old  cottage,  and  on 
the  west  by  McGregor’s  garden 
and  my  orchard,  and  to  embrace  all 
the  flats  even  with  the  north  part 
of  the  cottage  now  occupied  by 
my  carpenter,  and  which  cottage 
is  to  go  into  the  bargain  with  the 
land.”  It  appeared  that  the  gar- 
den fence  extended  only  part 
of  the  way  to  the  drive  from  Dun- 
das street,  and  the  dispute  was 
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as  to  the  eastern  boundary  beyond 
it.  j Held,  that  the  plaintiff  was 
not  therefore  entitled  to  claim  to 
the  eastern  boundary  of  all  the 
land  known  as  the  park,  but  that 
this  being  a latent  ambiguity,  pa- 
rol evidence  was  admissible  to  as- 
certain what  was  intended  by  the 
parties.  Burgess  v.  Denison,  457 

2.  An  agreement  to  sell  and 
convey,  or  a deed  of,  “ one  acre  of 
land,  being  part  of  the  north-east 
quarter  of  lot  19,  in  the  seventh 
concession  of  Darlington,”  is  not 
void  for  uncertainty,  but  the  pur- 
chaser may  elect  what  acre  he  will 
have.  ( 'ummings  v.  McLachlan, 
626. 


DETINUE. 

See  Replevin,  i. 

DISTRESS. 

See  Taxes,  2. 

Exemption — Goods  in  the  way 
of  trade — Sale  of  Goods — Change 
of  Possession.]  — M.  a ship  builder, 
carried  on  his  business  in  a yard 
leased  from  A.  The  plaintiff  sent 
two  vessels  there  to  be  repaired, 
but  M.  not  having  sufficient  means 
it  was  agreed  that  the  plaintiff 
should  furnish  the  materials,  and 
he  purchased  from  M.  for  the  pur- 
pose some  oak  timber  then  in  the 
yard.  The  plaintiff’s  foreman 
took  possession  of  it,  and  a por- 
tion had  been  worked  up  by  the 
plaintiff’s  and  M.’s  men,  when  A. 
distrained  both  it  and  the  vessels 
for  rent.  Held,  that  there  had 
been  a sufficient  change  of  posses- 
sion of  the  timberto  dispense  with 
a registered  assignment  ; and  that 
both  it  and  the  vessels  were  ex- 
empt fron  distress.  Gildersleeve 
v Ault  and  Friel,  401. 


DIVISION  COURT. 

See  Railways  and  R.  W.  Co.’s,  6. 

Interpleader  — Action  against 
bailiff  for  seizure — Application  to 
stay  proceedings — Laches  — 13 
14  Vic.,  ch.  53,  sec.  102;  16  Vic., 
ch.  177,  sec.  7 — Construction  of.] 
The  plaintiff  in  November,  1856, 
sued  defendant,  a bailiff  of  a divi- 
sion court,  in  trespass  for  seizing 
his  goods  ; defendant  thereupon, 
in  February,  1857,  obtained  a 
summons  in  this  court,  calling  on 
the  plaintiff  to  shew  cause  why  the 
action  should  not  be  stayed,  and 
why  the  Judge  issuing  the  sum- 
mons should  not  adjudicate  upon 
the  plaintiff’s  claim.  When  this 
summons  was  obtained,  an  inter- 
pleader order  was  pending  in  the 
Division  Court,  which  the  judge 
of  that  court  determined  in  March, 
by  deciding  that  the  plaintiff  was 
entitled  to  the  proceeds  of  the 
goods  sold,  and  £15  as  damages, 
for  taking  them,  which  the  execu- 
tion plaintiff  then  paid  into  the 
Division  Court.  In  the  mean 
time,  however,  the  summons  in 
this  court  had  been  discharged  ; 
and  afterwards  the  plaintiff  pro- 
ceeded with  the  action  by  filing  a 
declaration  in  August,  to  which 
the  defendant  pleaded  ; and  a trial 
took  place,  which  resulted  in  a 
verdict  for  the  plaintiff.  The  de- 
fendant then  applied  to  rescind 
the  order  discharging  the  sum- 
mons in  this  court,  and  to  stay 
proceedings.  Held,  that  the  sum- 
mons should  not  have  been  dis- 
charged altogether,  but  proceed- 
ings should  have  been  stayed,  as 
directed  bv  the  16  Vic.,  ch.  177. 
sec.  7 ; and  that  the  defendant  was 
still  entitled  to  a stay  of  proceed- 
ings, under  the  statute,  notwith- 
standing his  laches  ; but  on  ac- 
count of  his  delay  the  rule  was 
made  absolute,  without  costs.  Un- 
der the  13  and  14  Vic.,  ch.  53,  sec. 
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102,  and  16  Vic.,  ch.  177,  sec.  7, 
amending  it,  the  judge  of  the  Divi- 
sion Court  must  adjudicate  upon 
the  claim  to  goods  seized  ; but  the 
application  to  stay  proceedings  in 
any  action  brought  for  the  seizure 
must  be  made  to  the  court,  or  a 
judge  of  the  court,  in  which  such 
action  is  pending.  Washington  v. 
Webb,  232 


DOWER. 

1.  Damages — Demand — 13  & 14 
Vic,  ch.  58.] — Dower — Plea,  tout 
temps  prist.  There  was  no  aver- 
ment that  the  husband  died  seized, 
and  no  damages  were  claimed, 
but  the  jury  found  for  the  plaintiff, 
and  is.  damages.  Held , that  the 
damages  must  be  struck  out. 
Where  nothing  appears  on  the 
record  to  shew  that  a demand  of 
dower  was  served,  semble  that  the 
master  cannot  tax  costs ; and, 
qucere  as  to  the  proper  made  of 
shewing  that  a service  of  demand 
was  “made  appear  on  the  trial” 
so  as  to  entitle  demandant  to 
costs  under  13  & 14  Vic.,  ch.  58, 
sec.  5.  Humphries  v.  Darnett,  463. 

2.  Evidence  of  assignment.  ] 
Held , that  upon  the  evidence  in 
this  case,  the  jury  were  justified 
in  finding  that  the  jury  had  as- 
signed dower  before  action 
brought.  Humphries  v.  Burton , 
5n. 


EJECTMENT. 

See  Mortgage. — New  Trial,  i. 

1.  Notice  of  Title — C.  L.  P.  A., 
sec.  222.] — Where  in  ejectment 
the  plaintiff  claimed  as  assignee  of 
a mortgage  made  by  defendant, 
and  defendant  by  his  notice  claim- 
ed under  a deed  from  the  mortga- 
gee. Held , that  defendant  might 


shewthat  he  was  an  infant  when  he 
executed  the  mortgage.  Grace  v. 

Whitehead , 50. 

2.  In  notices  of  title  in  eject- 
ment, under  the  C.  L.  P.  A.,  secs. 
222,  224,  it  is  only  necessary  to 
state  how  the  party  claims,  as  by 
conveyance,  descent,  &c.,  and 
from  whom,  without  exhibiting 
the  whole  chain  of  title.  Goltman 
et  al.  v.  Drown,,  133. 

3.  Where  a defendant  in  eject- 
ment, by  his  notice,  besides  deny- 
ing the  plaintiff’s  title,  claimed  to 
hold  under  a lease.  Semble,  that 
he  was  entitled  to  shew  an  adverse 
possession  by  himself  for  twenty 
years  in  order  to  defeat  the  plain- 
tiff’s  claim,  although  the  effect 
might  be  to  establish  a title  in 
himself  of  which  he  had  given  no 
notice.  Hill  v.  McKinnon , 216. 


ELECTIONS. 

No  vote  tendered  for  an  hour 
during  the  first  day — Votes  after- 
wards received — Close  of  election .] 

On  the  first  day  of  the  election 
more  than  one  hour  elapsed  with- 
out a vote  being  tendered,  but 
afterwards,  on  the  same  day,  votes 
were  again  received  until  four 
o’clock.  The  returning  officer 
then  declared  the  election  closed, 
and  refused  to  open  the  poll  on 
the  second  day,  in  consequence  of 
the  time  which  had  elapsed  during 
the  first  day  without  a vote.  Held, 
confirming  the  judgment  of  the 
county  court,  that  the  election  was 
illegal.  The  meaning  of  the  12 
Vic.,  ch.  81,  sec.  159,  is,  that  the 
poll  shall  be  kept  open  on  the  first 
day  till  four,  and  if  no  votes  come 
up  for  an  hour  after  the  last  vote 
un  that  day,  and  if  the  returning 
officer  sees  that  all  the  electors 
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have  had  a fair  opportunity  of 
voting,  the  election  may  then  be 
closed.  Regina  ex  rel.  Greely  et 
al.  v.  Gilbert , 263. 


EMBEZZLEMENT. 
See  Criminal  Law,  i. 


EQUITABLE  PLEADINGS. 
See  Vendor  and  Vendee,  2. — 
Woodstock  and  Lake  Erie 
R.  W.  Co. 


ESTATE. 

See  Deed. — Will,  2. 
ESTOPPEL. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Municipal 
Corporations,  i. — Notice  to 
Produce. — Replevin,  2. 

Held , confirming  Doe  McGill  v. 
Shea,  2 U.  C.  R.  123,  that  the 
deed  in  this  case,  given  by  the 
grantee  of  the  crown  before  the 
patent  had  issued,  being  similar 
to  the  deed  in  question  there, 
could  not  operate  by  estoppel. 
Todd  v.  Gain  et  al.,  516. 


EVIDENCE. 

See  Arbitration  and  Award,  3. 
— Bills  of  Exchange  and 
Promissory  Notes,  7. — Crimi- 
nal Law,  4. — Description.— 
Ejectment.  — Frauds  (statute 
of)  2,3,  4. — Indemnity.---Lien, 
12. — Limited  Partnership. — 
MaliciousProsecution. — N ew 
Trial,  i. — Notice  to  Produce. 
— Seal. — Will,  i. — Witness. 

EXECUTION. 

See  Lands — Lien,i — Pleading — 


Railways  and  R.  W.  Cos.,  6. 
— Vendor  and  Vendee,  8. 


EXECUTOR. 

Submission  by — Power  to  bind  him 
personally  by  aivardi] — See  Arbi- 
tration and  Award,  4. 


FALSE  REPRESENTATION. 

1 . Averment  of  Fraud — Pleading.  ] 

— In  an  action  for  false  represen- 
tation of  the  credit  of  a firm,  the 
statement  complained  of  was  that 
the  partners  were  worth  from  four 
to  five  thousand  pounds  between 
them , out  of  which  they  owed  de- 
fendant and  others  £1000  ; and 
the  plaintiff,  as  a denial  of  this 
statement,  alleged  that  they  were 
not  worth  from  four  to  five  thou- 
sand pounds  (not  adding  between 
them) ; and  that  they  were  not 
then  indebted  to  the  defendant 
and  the  other  persons  named  in 
£1000,  but  in  a much  larger  sum, 
namely,  £3000.  Held T,  that  the 

denial  of  the  worth  of  the  parties 
referred  to  was  not  more  exten- 
sive than  the  statement,  and  that 
it  was  sufficiently  alleged  that  they 
were  indebted  in  more  than 
£1000.  Held,  also,  that  it  was 
sufficient  to  allege  that  the  de- 
fendant wrongfully  and  falsely 
made  such  statements,  knowing 
them  to  be  false,  without  adding 
fraudulently , for  fraud  is  included 
in  the  allegation.  Held , also,  that 
in  the  declaration,  set  out,  it  suffi- 
ciently appeared  that  the  plaintiff 
had  given  credit  to  the  firm  in 
question.  Fowler  v.  Benjamin , 
I74- 

2.  Pleading  — Scienter.]  — The 
j plaintiff  declared  that  defendant, 

by  falsely  pretending  and  repre- 
| senting  to  the  plaintiff  that  if  the 


660 


DIGEST  OF  CASES. 


plaintiff  would  go  with  his  vessel 
to  Willie’s  bay,  for  the  purpose  of 
carrying  a load  of  defendant’s 
wood  thence  to  Cobourg,  he  would 
be  able,  by  reason  of  the  depth  of 
water  in  said  bay,  to  approach 
within  a convenient  distance  from 
the  shore,  and  load  the  wood  on 
his  vessel  with  scows — induced 
the  plaintiff  to  go  with  his  vessel 
to  the  said  bay  for  that  purpose, 
and  to  incur  great  expense,  &c., 
whereas^  the  depth  of  water  was 
not  sufficient,  &c.  Help,  on  mo- 
tion of  judgment,  i.  That  the 
declaration  was  sufficient,  without 
averring  that  defendant  knew  of 
the  want  of  water.  2.  That  it 
sufficiently  appeared  that  the  de- 
fendant induced  the  plaintiff  to 
go  for  the  wood  by  his  false  rep- 
resentation, though  no  contract 
to  carry  was  stated.  Harvey  v. 
Wallace,  508. 


FENCES. 

See  Railways  and  Railway  Cos., 

h 3>  5>  9- 


FERRY. 

Right  of  Crown  to  grant  ferry — 
Lease  during  pleasure - — Second  lease 
of  same  ferry — Apportionment  of 
rent — Use  and  occupation .]  — The 
Crown,  on  the  23rd  of  February, 
1838,  granted  a lease  to  D.  of  “our 
ferry  across  the  river  Detroit, from 
Windsor  to  Detroit,”  during  plea- 
sure, at  an  annual  rent,  payable 
on  the  24th  of  June.  On  the  14th 
of  March,  1843,  a precisely  similar 
lease  of  the  same  ferry  was  grant- 
ed to  B.,  and  it  was  proved  from 
that  time  B.  had  used  the  ferry 
greatly  to  D.’s  injury.  Help,  that 
the  second  lease  revoked  the  first : 
that  D.  was  liable  for  rent  only  up 


to  the  then  last  yearly  day  of  pay- 
ment mentioned  in  his  lase  ; and 
that  he  was  not  liable  for  the  use 
and  occupation  had  afterwards. 
Help,  also,  affirming  Kerby  v. 
Lewis,  6 O.  S.  207,  that  the 
Crown  had  clearly  the  right  to 
grant  an  exclusive  ferry  across 
the  Detroit  river.  Regina  v.  Da- 
venport, 41 1. 


FRAUD. 

See  Assignment,  2,  4. — Chattel 
Mortgage,  2. — False  Repre- 
sentation.— Pleading. 


FRAUDS  (STATUTE  OF.) 

1.  Undertaking  to  answer  for  the 
debt  of  another — Statement  0}  consid- 
eration.J — The  plaintiff  had  worked 
for  W.  in  getting  out  certain  tim- 
ber, but  had  not  been  paid  in  full. 
Defendant  afterwards  employed 
the  plaintiff  to  get  the  same  tim- 
ber to  market,  promising,  in  addi- 
tion to  his  ordinary  wages,  to  pay 
him  the  arrears  due  by  vV.  Help , 
not  within  the  Statute  of  Frauds 
as  an  undertaking  to  answer  for 
the  debt  of  another,  but  a new  and 
original  promise  made  upon  a dis- 
tinct consideration  of  benefit  to 
defendant.  Tumblay  v.  Meyers , 
143- 

2.  Guarantee — Statement  of  con- 
sideration— Pleading .] — Defendant 
gave  plaintiff  the  following  guar- 
antee : •*  I hereby  become  respon- 
sible to  you  for  the  payment  of 
£120  17s.  6d.,  on  the  first  day  of 
April  next,  in  case  John  . Cooper 
fails  in  paying  you  that  sum.”  In 
declaring  on  this  the  plaintiff  al- 
leged that  J.  C.  was  indebted  to 
him  in  the  sum  named  at  the  date 
of  the  guarantee,  and  that,  in  con- 
sideration of  his  giving  timetill  the 
1 st  of  April,  defendant  promised  to 
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pay  then,  &c.  Defendant  pleaded 
non-assumpsit.  Held , that  the 
plaintiff  must  be  nonsuited,  for  the 
consideration  stated  was  not  sup- 
ported by  the  instrument  produced, 
and  the  plea  put  in  issue  the  con- 
sideration as  well  as  the  promise. 
Evans  v.  Robinson , 169. 

3.  Sale  of  goods — Proof  of  accept- 
ance:.] — Held , in  this  case,  where 
plaintiff  sued  for  the  price  of  a 
carriage  which  he  had  agreed  to 
make  for  defendant,  that  upon  the 
evidence  set  out,  there  was 
clearly  no  sufficient  acceptance, 
within  the  statute  of  Frauds,  and 
the  13  & 14  Vic.,  ch.  61.  Wegg  v. 
Drake , 252. 

4.  Promise  to  pay  the  debt  of  an- 
other— Contract  in  writing .] — Plain- 
tiff had  worked  for  M.  & D.  at  their 
mill,  and  they  owing  him  for  wages, 
the  plaintiff’s  father  proposed  to 
let  them  have  a siding  machine  to 
put  up  in  the  mill,  and  that  the 
plaintiff  should  work  it  until  he  had 
saved  enough  to  pay  his  arrears,  ! 
his  wages  while  so  engaged,  and 
the  price  of  the  machine.  Defen- 
dant, who  was  then  about  to  pur- 
chase the  mill  from  M.&  D.,  agreed 
to  this  proposition,  and  he  after- 
wards completed  the  purchase. — 
The  machine  was  put  up  and 
worked  by  the  plaintiff,  and  defen- 
dant afterwards  promised  to  pay 
him  his  wages  while  so  employed. 
Held , that  by  the  arrangement  de- 
fendant had  assumed  the  arrears 
due  to  defendent  by  M.  & D.  as  a 
debt  of  his  own,  and  was  liable 
without  any  written  agreement; 
but  held  also,  that  his  letters,  set 
out  below,  sufficiently  shewed  a 
contract  in  writing.  Clark  v. 
Waddell , 352. 

FREIGHT. 

See  Lien,  i. 


GAMBLING. 

See  Illegality. — Lotteries. 
GRANT. 

See  F e wry.  —Seal. 

GREAT  WESTERN  RAILWAY 
COMPANY. 

Bridge  across  the  Humber — Arbi- 
tration under  20  Vic.,  ch.  146 — Claim 
by  mortgages — Right  to  pay  compen- 
sation awarded  into  court  under  16 
Vic. , ch.  99,  sec.  27 — Attach?nent  of 
debts — Application  to  Q.  B.  for  mony 
paid  into  C.  Pi] — The  judgment 
debtors  had  leased  from  C.  a lot  of 
land  on  the  River  Humber, on  which 
there  was  a stone  quarry,  and  upon 
an  arbitration  under  20  Vic.,  ch. 
146,  the  Great  Western  Railway 
Company  were  directed  to  pay 
them  £255,  as  compensation  for 
injury  occasioned  to  them  as  such 
lessees  by  the  erection  of  a perma- 
nent railway  bridge  over  the  river. 
Before  the  arbitration  one  of  them, 
being  then  the  sole  lesse,  had  mort- 
gaged to  a building  society  his  in- 
terest in  the  land,  and  all  privileges 
as  to  quarrying  stone  contained  in 
the  lease  ; and  the  railway  com- 
pany, being  notified  by  the  society 
not  to  pay  to  the  judgment  debtors 
the  amount  awarded,  paid  it  into 
the  Common  Pleas.  The  judgment 
creditors  having  obtained  judgment 
in  this  court,  attached  the  claim, 
and  asked  to  be  allowed  to  take 
the  money  out  of  court,  or  for  an 
order  on  the  company  to  pay  it. 
Held , 1.  That  the  money  being  in 
the  Common  Pleas,  this  court  could 
not  interfere  ; but  that,  if,  they  had 
power  to  dispose  of  it,  the  mort- 
| gagees  would  be  entitled  before  the 
j judgment  creditor.  Quccre,  whether 
' thecompany  were  authorised  under 
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the  16  Vic.,  ch.  99,  to  pay  such 
money  into  court.  See  note  (a)  to 
page  551.  Quaere,  also,  whether 
such  a debt  could  be  attached. 
French  v.  Lewis  and  Rowell — The 
Great  Western  Railway  Company , 
Garnishees , 547. 

GUARANTEE. 

See  Frauds,  (Statute  of,)  i,  2,  4. 
HEIR. 

See  Covenant. 


HIGHWAY. 

See  Railways  and  R.  W.  Cos. ,5,  9. 

1,  4 6*  5 Vic.,  ch.  10 — Opening 
road  by  district  council — Necessity  for 
by  -hw — Evidence  of  dedication .] — 
Under  the  4 & 5 Vic.,  ch.  10,  the 
district  council  could  not  open  a 
new  road  except  by  by-law  ; and 
in  this  case,  therefore,  no  by-law 
being  shewn,  it  was  held  that  the 
road  was  not  sufficiently  establish- 
ed. Held  also,  that  upon  the  evi- 
dence there  was  nothing  to  shew 
a dedication.  Regina  v.  Rankin, 

3°4* 

Disposal  of  original  allowance — 
By-law — 20  Vic  ,ch.  69.] — On  appli- 
cation to  quash  a by-law  authoris- 
ing the  conveyance  to  certain  par- 
ties of  an  allowance  for  road,  it 
appeared  that  a road  intended  to 
be  in  lieu  of  such  allowance  had 
been  laid  out  in  1833,  and  con- 
stantly used  since,  but  whether 
it  had  been  legally  established  or 
not  was  doubtful:  that  conveyances 
ad  been  actually  executed  in  pur- 
u ance  of  the  by-law,  and  that  it 
had  not  been  confirmed  by  any  by- 
law of  the  county  council,  and  was 


therefore  inoperative.  The  court, 
underthese  circumstances,  refused 
to  interfere.  I?i  re  Choate  and 
B l etcher  and  the  Municipality  of  the 
Township  of  Hope,  424. 

HORSE-RACE. 

See  Illegality. 


ILLEGALITY. 

See  Lotteries — Municipal  Cor- 
porations, 1. 

Plaintiff  and  I made  a bet  upon 
a horse-race,  and  deposited  the 
money  with  defendant  as  stake- 
holder. The  bet  was  illegal,  as 
neither  of  the  parties  owned  either 
of  the  horses,  and  they  were  not 
rurning  for  any  other  stake.  A. 
won,  and  the  defendant  paid  over 
the  money  on  his  order,  having 
been  previously  notified  not  to  do 
so.  Held,  that  the  plaintiff  might 
recover  back  the  amount  from  de-  , 
fendant  as  money  had  and  received. 
Anderson  v.  Galbraith,  57. 

INDEMNITY. 

See  Frauds  (Statute  of)  i,  2,4. — 
Vendor  and  Vendee,  7. 

Bond  to  indemnify  sheriff  for  not 
selling  under  ft.  fa.  — Recovery  against 
him  in  county  court — Plea,  that  by 
paying  he  prevented  an  appeal — Evi- 
dence?^— A sheriff  sued  upon  a bond 
of  indemnity  given  him  by  defend- 
ant for  not  selling  goods,  alleging  a 
verdict  and  judgment  against  him 
in  the  county  court,  which  he  had 
been  obliged  to  pay.  Defendant 
pleaded  that  he  had  defended  the 
action  for  the  plaintiff,  and  moved 
for  a new  trial,  which  was  refused  : 
that  he  then  gave  a bond  to  appeal, 
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according  to  the  statute,  and  ap- 
plied to  the  judge  to  certify  the 
proceedings,  but  the  plaintiff  (de- 
fendant in  that  action),  without 
notice  to  the  defendant  andagainst 
his  will,  paid  the  money,  by  means 
whereof  defendant  was  prevented 
from  prosecuting  the  appeal,  and 
from  procuring  a stay  of  proceed- 
ings on  the  execution.  It  appear- 
ed that  no  bond  had  been  given 
until  the  fifth  day  after  the  judg- 
ment was  entered,  and  that  the 
judge  of  the  county  court  had  on 
that  ground  refused  to  interfere. 
Held , that  the  plea  wras  not  proved, 
for  the  appeal  was  not  prevented 
by  the  plaintiff’s  payment,  as  al- 
leged, but  by  the  entry  of  judg- 
ment. Quaere,  whether  it  formed 
a good  defence.  Kingsmill  v. 
Weller , 479. 

INDICTMENT. 

See  Criminal  Law. 


INNS. 

See  Municipal  Corporations,  3. 


INQUISITION. 

Uncertainty.] — Held,  that  the 
inquisition  in  this  case  was  bad, 
for  the  piincipal  was  not  suffici- 
ently charged  either  with  man- 
slaughter or  murder ; and  it  was 
intended  to  charge  the  others  as 
aiding  in,  although  they  were  said 
to  have  been  present  at  the  “ mur- 
der aforesaid.”  Regina  v.  Breden 
et.  al.,  487. 


INSURANCE. 

See  Chattel  Mortgage,  3. 

1.  Covenant  to  Insure — Con- 
struction of — Measure  of  damages] 


— Covenant  by  lessee  to  insure 
the  premises  in  the  name  of  the 
lessor,  the  insurance  money  to  be 
expended  in  the  erection  of  new 
buildings.  Held , a covenant  run- 
ning with  the  land,  and  that  an 
action  would  lie  on  it  against  the 
assignee  of  the  lessee.  Held,  also, 
that  the  measure  of  damages  was 
the  value  of  the  premises  lost  to 
the  plaintiff  by  defendant’s  neglect 
to  insure,  such  value  not  exceed- 
ing the  sum  in  which  defendant 
was  to  have  insured  by  his  coven- 
ant ; and  that  it  could  make  no 
difference  that  on  the  failure  of 
the  lessee  to  insure  the  lessor  was 
allowed  by  the  lease  to  do  so,  and 
charge  the  premiums  as  rent. 
Douglass  v.  Murphy , 113. 

2 . Re-insurance — C on  sti  ucti on 
of  Policy- Action  brought  too  late 
— Computation  of  time.] — Plain- 
tiffhaving insured  a steamer  for 
£1500,  re-assured  with  defendants 
for  £500,  under  a policy  which 
provided  that  no  suit  should  be 
maintained  thereon  unless  com- 
menced “ within  the  term  of 
twelve  months  next  after  any  loss 
or  damage  shall  occur.”  The 
steamer  was  injured  in  November, 
1854,  and  the  plaintiffs,  having 
paid  the  amount  claimed  on  the 
9th  of  August,  1855,  brought  this 
action  on  the  8th  of  August,  1856, 
to  recover  from  the  defendants 
their  proportion.  Held,  too  late, 
for  that  “ the  loss  or  damage  ” re- 
ferred to  in  defendants’  policy  was 
the  injury  to  the  vessel,  not  the 
pavmentby the  plaintiffs.  Whether 
under  the  other  construction  the 
action  would  have  been  in  time, 
was  a question  raised  but  not  de- 
cided. The  Provincial  Insurance 
Company  v.  The  JEtna  Insurance 
Company,  135. 

3.  Insurable  Interest.] — Where 
the  plaintiff  had  contracted  to  pur- 
chase the  property  insured,  and 
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had  failed  in  making  his  payments 
punctually,  but  was  proceeding  in 
equity  to  compel  performance  by 
the  vendor.  Held , that  he  had 
an  insurable  interest.  Milligan  v. 
Equita  ble  Insurance  C ompany  ,314. 

4.  Second  insurance — Interim  \ 

receipt Waiver — New  trial.] — 

One  of  the  conditions  of  an  insur-  j 
ance  policy  was,  that  if  there ! 
should  be  any  insurance  at  any  | 
other  office  notice  should  be  given,  j 
and  the  same  indorsed  on  or  stated  j 
in  the  policy,  otherwise  the  first 
insurance  should  be  void.  He/d, 
that  an  insurance  effected  in  an- j 
other  office  by  an  interim  receipt, ! 
was  an  insurance  within  the  con- 1 
dition  ; but  as  there  was  some ! 
evidence  ol  a waiver  of  the  notice 
required,  which  defendant  could 
not  take  advantage  of  under  his 
replication,  the  court,  instead  of 
ordering  a non-suit  on  the  leave 
reserved,  granted  a new  trial  with 
leave  to  amend.  Hatton  v.  The 
Beacon  Insurance  Co.,  326. 

5.  The  declaration  stated  that 
defendants,  in  consideration  of 
£ 28  paid  to  them  as  the  premium 
of  insurance  of  £1500  on  certain 
property  described  in  the  plaintiff’s 
application,  promised  to  insure 
him  against  loss  by  fire  to  the 
amount  of  £1500  until  notified  to 
the  contrary,  subject  to  the  condi- 
tions of  the  policy — that  is,  the 
policy  usually  issued  by  defend- 
ants in  like  cases ; that  the  pro- 
perty was  destroyed  by  fire,  and 
although  the  plaintiff  had  done 
all  things  necessary  on  his  part, 
yet  defendants  had  not  paid  him 
the  sum  insured.  Held  bad,  the 
action  for  non-payment  of  the 
money  not  being  maintainable 
without  a policy  under  defendants’ 
corporate  seal.  Jones  v.  The  Pro- 
vincial Insurance  Co.,  477. 


6.  Policy  of  Insurance — Right 
of  action  by  assignee.] — An  as- 
signee of  a policy  of  insurance 
cannot  sue  on  it  in  his  own  name, 
although  the  company  agree  there- 
by to  indemnify  the  assured  and 
his  assigns.  Beemer  v.  The 
Anchor  Insurance  Co.,  485. 


INTEREST. 

See  Arbitration  and  Award,  3. 


INTERPLEADER. 
See  Division  Court. 


JOINT  STOCK  COMPANIES. 

1.  Action  for  calls - — Stock  taken 
by  agent — Proof  of  authority.] — 
The  defendant  had  taken  shares 
in  a road  company,  for  which  he 
subscribed  his  name  ; and  more 
stock  being  required,  the  secre- 
tary called  to  solicit  a further  sub- 
scription. Defendant  told  him  he 
would  take  another  £100,  and  the 
secretary  afterwards, in  defendant’s 
absence,  put  down  his  name  for 
these  shares.  Held,  not  sufficient 
to  charge  defendant.  The  authori- 
ty to  take  shares  for  another  in 
such  companies  should  be  in  writ- 
ing, but  sernble , that  a verbal  au- 
thority would  be  binding.  The 
Ingersoll  and  Thamesford  Gravel 
Road  Company  v.  McCarthy,  162. 

2.  The  lessee  of  a road  from  a 
joint  stock  road  company  cannot 
maintain  any  action  against  the 
lessors  for  neglecting  to  keep  their 
road  in  repair,  and  thus  causing  a 
diminution  in  the  tolls,  for,  in  the 
absence  of  any  covenant  in  the 
lease,  no  such  duty  arises  from  the 
reation  of  landlord  and  tenant. 
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The  34th  and  two  subsequent  sec- 
tions of  16  Vic.,  ch.  190,  are  in- 
tended for  the  protection  of  the 
public,  and  do  not  give  any  addi- 
tional rights  to  a lessee  of  the  road. 
Watson  v.  The  Sarnia  Plant?  Road 
Compa?iy , 228. 


JUDGMENTS. 

Sale  of  lands — Mortgage  for  pur- 
chase money — judgments  and 
executions  against  the  purchaser'] 
— See  Vendor  and  Vendee,  8. 


JURISDICTION. 

See  County  Court. 

JURY. 

See  Clerk  of  the  Peace. --Crimi- 
nal Law,  2. 

LAND. 

See  County  Court. 

Per  Burns,  J. — Lands  acquired 
while  the  writ  is  in  the  sheriff’s 
hands  may  be  sold  under  it,  if  pro- 
perly advertised,  though  they  have 
not  been  twelve  months  owned  by 
the  debtor.  Ruttan  v.  Levisconte , 
495- 

LANDLORD  AND  TENANT. 

See  Costs. — Distress. — Ferry, 
— Insurance,  i. — Joint  Stock 

Companies,  2. Limitations 

(Statute  of),  1. 

Lease — Security  for  rent — Con- 
dition precedent.] Defendant 

leased  to  the  plaintiff  certain  pre- 
mises, for  three  years  from  the  1st 
of  May  ; and  the  plaintiff  coven- 
anted that,  on  or  before  the  1st  of 
May,  he  would  give  to  defendant 
two  good  and  sufficient  securities 
for  the  performance  of  the  coven- 
ants in  the  lease  on  his  part. 
84 


Held , that  the  giving  such  securi- 
ty was  a condition  precedent  to 
the  plaintiff’s  right  of  possession 
under  the  lease. — Murphy  v. 
Scarth,  48. 

LEASE. 

See  Costs. --Description. --Ferry 
— Insurance,  i. — Landlord 
and  Tenant. — Railway  and 
R.  W.  Cos.,  8. — Vendor  and 
Vendee,  i. 


LIBEL. 

See  Slander. 

LICENSES. 

For • Taverns.] — See  Municipal 
Corporations,  3. 

LIEN. 

See  Replevin,  i. 

1.  Buffalo  and  Lake  Huron  Rail- 
way Co.— Lien  for  freight— De- 
mand of  too  much — 19  Vic.,  ch 
21— Effect  o/.]---Replevin  for  rail- 
way iron.  It  appeared  that  the 
iron  had  been  imported  from  Eng- 
land by  the  Buffalo,  Brantford  and 
Goderich  Railway  Company,  and 
was  shipped  from  Kingston  to 
Port  Colborne,  subject  to  ocean 
freight,  and  the  freight  by  schooner 
from  Kingston.  On  arriving  at 
Port  Colborne,  no  one  being  ready 
to  pay,  the  iron  was  left  by  the 
master  in  defendant’s  charge,  to 
hold  subject  to  the  freight, and  was 
piled  on  a piece  of  ground  belong- 
ing to  Government,  where  other 
iron  owned  by  the  company  was 
also  lying,  but  separate  from  this. 
Afterwards  the  Buffalo  and  Lake 
Huron  Railway  Company  (the 
plaintiffs)  bought  out  the  old  com- 
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pany  under  the  ig  Vic.,  ch.  21,  and 
arranged  certain  writs  of  fi.  fa. 
under  which  the  sheriff  had  seized 
this  and  the  other  iron,  and  they 
thereupon  demanded  the  iron  in 
question  from  defendant,  who  re- 
fused to  give  it  up,  claiming  the 
ocean  freight,  which  had  in  fact 
been  paid,  and  the  freight  from 
Kingston,  as  well  as  demurrage, 
and  some  other  charges  not  reco- 
verable. The  plaintiffs,  however, 
refused  to  pay  any  thing,  and  re- 
plevied. Held , 1st,  That  the  iron 
could  not  be  considered  as  having 
been  delivered  to  the  old  raifway 
compan}',  when  landed,  as  it  was, 
at  Port  Colborne.  2nd.  That  the 
statute  19  Vic.,  ch.  21,  did  not  take 
away  the  right  of  lien  ; nor  could 
anything  done  by  the  sheriff  have 
that  effect.  3rd.  That  defendant 
having  a clear  right  to  detain  for 
the  freight  from  Kingston, of  which 
no  tender  had  been  made,  his  right 
was  not  prejudiced  by  having  de- 
manded more  than  was  due.  The 
Buffalo  and  Lake  Huron  Railway 
Company  v.  Gordon , 283. 

2.  ’Wharfinger — Payment .] — In 
this  case,  where  defendant  claimed 
a lien  on  certain  goods  for  wharf- 
age, but  it  appeared  that  for  many 
years,  including  the  time  when 
these  goods  came,  defendant  and 
plaintiff  had  been  dealingtogether, 
and  defendant  had  charged  his 
claims  for  wharfage  in  account 
current,  on  which  payments  had 
been  made  from  time  to  time. 
Held , that  it  was  properly  left  to 
the  jury  to  say  whether  the  wharf- 
age on  the  goods  in  question  had 
been  paid,  and  that  they  were 
justified  in  finding  that  it  had  been. 
Boyd  et  al.  v.  Maitland . 


LIMITATIONS  (STATUTE OF). 
See  Ejectment,  3. 


1.  Agreement  for  sale  of  lands — 
Possession  by  vendee — Statute  of 
Limitations .] — A.  entered  into 
possession  of  land  in  1833,  and  in 
1834  made  an  agreement  to  pur- 
chase it  from  B.,  the  owner,  the 
purchase-money  being  payable  by 
instalments,  with  interest,  the 
last  of  which  would  fall  due  in 
1839, when  a deed  was  to  be  given. 
Nothing  was  said  in  the  agree- 
ment about  possession  or  the  right 
to  it,  and  A.  continued  to  hold  for 
more  than  twenty  years  without 
making  any  pavment.  Held , that 
A.  was  only  tenant  at  will  ; that 
the  will  determined  at  the  expira- 
tion of  a year  from  the  execution 
of  the  agreement  ; and  that  B., 
bringing  ejectment  in  1857,  was 
barred  by  the  statute.  Jones  v. 
Cleavelandy  9. 

2.  Rectory — Rector  when  barred 
— Effect  of  statute  against  grantee 
of  Crown.] — A rector  is  not  barred 
by  adverse  possession  of  the  glebe 
land  for  twenty  years,  unless  he 
has  been  incumbent  during  the 
whole  of  that  time.  Qucere , per 
Robinson , C.J.,  whether,  when  the 
Crown  grants  lands  of  which  ano- 
ther is  in  possession,  and  con- 
tinues in  possession  twenty  years, 
the  grantee  who  has  never  been 
in  possession  is  barred.  Hill  v. 
McKinnon , 216. 

3.  4 Wm.  IV.,  ch.  1,  sec.  17 — Con- 
struction of- -Possession  by  grantee 
before  patent .] — The  possession  of 
land  by  a person  deriving  title 
from  the  Crown,  which,  under  the 
4 Wm.  IV.  ch.,  1,  sec.  17,  will 
enable  the  statute  to  run  against 
him,  must  be  a possession  after 
the  patent  has  issued.  In  this  case 
B.  went  upon  the  land  for  the  pur- 
pose of  performing  the  settlement 
duty,  and  conveyed  to  H. 
(from  whom  the  plaintiff  claim- 
ed) : he  then  left  the  coun- 
try, and  the  patent  was  after- 
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wards  issued  in  his  name.  After 
B.  left  defendant  took  possession, 
and  had  continued  more  than 
twenty  years,  but  there  was  no 
evidence  that  B.,  while  patentee, 
knew  of  his  being  there.  Held, 
that  the  plaintiff  was  not  barred. 
Quaere , whether  B.’s  occupation, 
merely  for  the  purpose  of  perform- 
ing settlement  duty,  would  have 
been  sufficient,  even  after  the  pa- 
tent, to  deprive  him  of  the  benefit 
of  the  statute.  Stewart  v.  Murphy , 
124. 


LIMITATIONS  OF  ACTIONS. 

See  Insurance,  2. — -Limitations 
(Statute  of.) — Railways  and 
R.  W.  Cos.,  3,  11. 


LIMITED  PARTNERSHIP. 

Share  of  special  partner  not  paid 
in  cash — Admissions  of  liability — 
12  Vie,,  ch.  75,  secs.  2,  4,  10.]  — 
Under  12  Vic.,  ch.  75,  secs.  2,  4, 
the  money  to  be  contributed  by 
the  special  partners  must  be  ac- 
tually paid  in  cash,  or  they  will  be 
liable  as  general  partners.  Where 
the  note  was  signed  T.  & Co.,  and 
it  was  asserted  that  the  firm  was 
a limited  partnership,  composed  of 
T.  as  general  and  W.  as  special 
partner,  but  it  appeared  that  W., 
when  he  gave  the  note,  had  repre- 
sented to  the  payee  that  he  was  a 
partner,  and  had  an  interest  in  the 
business.  Held , sufficient  to  war- 
rant the  jury  in  finding  W.  equally 
liable  with  T.  Watts  v.  Taft  et  al ., 
256. 


LIQUIDATED  DAMAGES. 

Construction  of  agreement-^Liqui- 
dated  damages  or  Penalty .] — See 
Vendor  and  Vendee,  9. 


LOTTERIES. 

1.  izGeo.  II.,  ch.  28 — 19  Vic., 
ch.  49.] — Plaintiff  sold  a tract  of 
land  to  H.,  givingan  agreement  to 
convey  on  payment  of  the  purchase 
money  at  certain  periods,  and  H. 
re-sold  it  in  lots  by  a lottery, 
which  the  plaintiff  was  aware  of, 
but  had  nothing  to  do  with.  After 
the  drawing  it  was  arranged  that 
the  plaintiff,  instead  of  H.,  should 
enter  into  agreements  with  the 
persons  purchasing  by  the  tirage 
to  convey  to  them  the  lots  which 
they  had  drawn  on  the  terms  there 
agreed  upon,  and  that  the  sums 
payable  by  them  should  be  receiv- 
ed by  the  plaintiff  on  account  of 
the  purchase  money  due  to  him  by 
H.  In  an  action  by  the  plaintiff 
on  the  covenant  to  pay  contain- 
ed in  one  of  such  agreements,  held, 
that  the  sale  by  lottery  was  illegal, 
underthe  12  Geo.  II., ch.  28,  which 
must  be  treated  as  in  force  here  at 
the  time  of  such  sale,  notwith- 
standing our  act,  19  Vic.,  ch.  49  : 
and  that  the  agreement  declared 
upon,  being  an  adoption  of  such 
sale,  could  not  be  enforced.  Cronyn 
v.  Widder  et  al.,  356. 

2.  The  imperial  statute  against 
lotteries,  12  Geo.  II.,  ch.  28,  held 
to  be  in  force  in  this  country. 
Corby  v.  McDaniel  et  al.,  378. 

MALICIOUS  ARREST. 

See  Arrest. 


MALICIOUS  PROSECUTION. 

Proof  of  information — Necessity 
\for  arrest — Termination  of  Pro- 
ceedings.']— In  an  action  for  mali- 
cious prosecution  for  felony  before 
magistrates,  it  is  not  necessary  to 
prove  that  defendant  laid  an  in- 
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formation  on  oath,  where  that 
is  not  averred  in  the  declara- 
tion : it  is  enough  to  shew 

that 1 he  set  the  magistrates  in 
motion;  nor  is  it  indispensable 
to  sustain  such  action  that  the 
party  charged  should  have  been 
arrested  or  imprisoned.  In  this 
case  the  plaintiff,  on  receiving  the 
magistrate’s  summons,  attended 
in  obedience  to  it.  The  charge  of 
felony  made  against  him  by  defen- 
dant was  dismissed  ; but  the  ma- 
gistrates thought  he  had  been 
guilty  of  a misconduct  in  the  same 
matter,  and  he  was  requested  to 
attend  on  another  day,  to  which 
they  adjourned  for  the  purpose  of 
considering  that  point.  Held , that 
the  determination  of  the  proceed- 
ings with  regard  to  the  charge 
complained  of  was  sufficiently 
shewn.  Sinclair  v Haynes , 247. 


MEASURE  OF  DAMAGES. 

See  Contract. — Insurance. — 
New  Trial. — Telegraph  Com- 
pany.— Vendorand  Vendee,  3. 

MERGER. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Assignment — Illegality. 

Illegal  payments  authorised  by 
resolution — recovery  by  coun:il  of 
succeeding  year — Money  had  and 
received — Evidence  of  Illegality  as 
to  the  different  items — Payment  for 
attendance  as  councillors.'] — In  an 
action  for  money  had  and  re- 
ceived, brought  by  the  municipality 
of  a township  for  1857,  against 


the  defendant,  who  had  been  Reeve 
in  1856,  it  appeared  that  at  a meet- 
ing of  the  council  in  that  year,  de- 
fendant being  in  the  chair,  it  was 
resolved:  1.  That  the  treasurer 
should  pay  defendant  the  sum  of 
£129,  “for  moneys  advanced- 
attending  commission— salary  as 
councillor  for  1856— for  defending 
Chancery  suit,  &c.”  2.  That  the 

defendant  should  be  authorised  to 
sign  an  order  on  the  Treasurer  to 
pay  certain  witnesses  called  by  the 
council  their  expenses  attending 
the  commission,  and  paying  other 
township  officers,  &c.,  not  already 
paid  by  order  on  the  treasury.  3. 
That  the  Reeve  should  give  an 
order  on  the  treasurer  for  £10  10s., 
in  favour  of  N.,  for  services  as 
township  clerk.  It  was  proved 
that  the  treasurer  paid  the  £129  to 
defendant  : that  the  commission 
mentioned  was  held  under  12  Vic., 
ch.  81.,  sec.  181,  to  examine  into 
the  financial  affairs  of  the  town- 
ship : that  the  suit  referred  to  had 
been  brought  by  one  C.  respecting 
the  affairs  of  the  township  ; but 
the  clerk  swore  that  no  documents 
had  come  into  his  possession 
shewing  for  what  the  moneys  paid 
to  the  defendant  had  been  expend- 
ed, and  no  evidence  was  given  to 
shew  what  portion  of  the  £129 
had  been  received  for  his  attend- 
ance in  the  council.  There  had 
been  no  by-law  to  authorise  any  of 
these  payments.  Held,  that  upon 
this  evidence  it  should  have  been 
left  to  the  jury  to  say  how  much, 
if  not  all,  of  the  £129  was  an  ille- 
gal payment  ; and  that  the  resolu- 
tion, though  not  quashed,  would 
be  no  defence.  With  regard  to 
the  different  items  mentioned  in 
the  resolutions^--/?^,  as  to  the 
“ moneys  advanced,”  that  nothing 
could  be  recovered  without  shew- 
ing that  the  payment  made  by 
defendant  was  illegal.  As  to  the 
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charge  for  “ attending  commis- 
sion,” that  it  was  prima  facie  ille- 
gal, and  the  defendant  should  have 
shewn  his  right  to  it.  That  anv 
payment  to  defendant  for  attend- 
ance at  council  was  clearly  illegal, 
and  could  be  recovered  in  this  form 
of  action  by  the  council  of  the  suc- 
ceeding year.  Semble,  also,  that 
the  treasurer  might  be  indicted  for 
making  such  payment.  As  to  the 
money  paid  for  defending  the  suit, 
that  it  should  have  been  shewn  that 
there  was  some  reasonable  ground 
of  defence,  and  authority  by  by- 
law to  defend.  As  to  the  second 
resolution,  that  the  moneys  drawn 
under  it  must  be  proved  to  have 
been  paid  to  defendant,  and  not  to 
the  witnesses  and  officers.  As  to 
the  third  resolution,  that  as  there 
was  no  evidence  of  illegality  in  the 
payment  nothing  could  be  recov- 
ered.— The  Municipality  of  East 
Nissouri  v.  Horseman , 576. 


MONEY  PAID. 

See  Costs.— Vendor  and  Ven- 
dee, 1. 

Agent  acting  for  plaintiffs  and 
defendants  — Misappropi  iation  of 
defendants'  funds— Application  of 
plaintiffs'  money  to  make  up  the 
deficiency  ---  Right  of  action  by 
plaintiffs.'] — One  S.  was  treasurer 
of  the  county  of  Middlesex  and 
agent  of  the  Gore  Bank,  having 
his  office  for  both  purposes  in  the 
same  building.  The  Council  had 
no  account  with  the  bank,  and  did 
not  direct  S.  where  to  keep  his 
funds  as  treasurer,  and  he  had 
always  received  enough  to  meet 
all  disbursements  for  the  county. 
He  did,  however,  open  an  account 
with  the  bank,  without  the  know- 
ledge of  the  counsel,  and  having 
misapplied  the  moneys  of  the 
council,  overdrew  that  account 
without  the  knowledge  or  authority 


of  the  bank,  nearly  £8,000,  for  the 
purpose  of  paying  debts  due  by  the 
county  for  interest  on  debentures 
and  other  claims,  which  he  ought 
to  have  paid  out  of  the  moneys  re- 
ceived by  him  as  treasurer.  The 
coupons  on  some  of  these  deben- 
tures were  stamped  by  S.  as  paid 
by  the  Gore  Bank. — S.  having  ab- 
sconded, the  bank  sued  the  coun- 
cil for  the  amount  thus  overdrawn, 
as  money  paid  to  their  use.  Held , 
that  no  portion  of  it  could  be  re- 
covered.]— The  Gove  Bayik  v.  The 
Municipal  Council  of  the  County 
of  Middlesex , 593. 


MORTGAGE. 

See  Chattel  Mortgage. — Great 
Western  R.  W.  Co. --- New 
Trial. --Vendor  and  Vendee, 
1,  2,  7,  8. 

Taken  as  collateral  security  for  a 
Note.]---See Bills  of  Exchange 
and  Promissory  Notes,  3. 

Proviso  for  notice  in  writing  de- 
manding payment-- Notice  signed 
by  attorney ---Proof  of  authority .] 
---Where  a mortgage  provided 
that  no  means  should  be  taken  by 
the  mortgagee  to  obtain  posses- 
sion of  the  land,  until  he  should 
have  given  to  the  mortgagor  one 
calendar  month’s  notice  in  writing 
after  default  made,  demanding 
payment.  Held , in  ejectment  by 
the  mortgagee,  that  a notice  sign- 
ed by  the  plaintiff’s  attorney,  who 
was  also  his  attorney  in  a suit 
brought  upon  the  covenant  more 
than  a month  before  this  action, 
was  sufficient,  without  any  proof  of 
authority.  Key  worth  v.  Thompson , 
178. 

MUNICIPAL  CORPORATIONS. 

See  Highway. --Schools. 
Action  for  obstructing  proceedings  of 
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commissioners  under  12  Vic.,ch. 

81,  sec.  i8i.].~S*0  Action. 

1.  Illegality  of  by-law  pleaded 
to  action  on  debentures---How  far 
a defence  against  bona  fide  holder 
—-Repleader--- Appeal---#  Vie.,  ch. 
13,  sec.  67.]---The  plaintiff  sued 
a municipal  corporation  on  two 
debentures  issued  by  them.  De- 
fendants pleaded  that  the  deben- 
tures were  issued  under  a by-law, 
which  w'as  illegal  for  want  of  com- 
pliance with  the  directions  of  the 
statute,  and  that  the  debentures 
therefore  were  not  binding  on 
them.  The  plaintiff  replied  that 
he  was  a bona  fide  holder  for  value, 
and  without  notice  of  the  illegality; 
and  upon  the  issue  the  jury  in  the 
County  Court  found  in  the  plain- 
tiff’s favour.  The  learned  judge 
refused  to  grant  a re-pleader,  and 
upon  appeal — held,  that  he  was 
right,  for  a re-pleader  is  granted 
only  to  advance  substantial  justice. 
Qucere,  whether  the  refusal  to  grant 
a re-pleader  is  an  appealable  mat- 
ter. Anglin  v.  The  Municipality 
of  the  Township  of  Kingston,  121. 

2.  Tavern  licenses— What  duty 
may  be  imposed  without  reference 
to  electors— Imperial  duty— Fees 
of  officers-"ib  Vic.,  ch.’  184,  sec. 
4.]— A by-law  requiring  the  pay- 
ment of  £10  for  an  inn  license, 
over  and  above  the  imperial  duty 
of  £2  5s.  currency,  need  not  be 
approved  of  by  the  electors  under 
16  Vic.,  ch.  184,  sec.  4,  for  that 
clause  applies  only  to  by-laws  im-  | 
posing  a fee  of  more  than  £10  ex- 
clusive of  the  imperial  duty.  Fees 
directed  to  be  paid  to  the  treasurer 
and  inspector,  are  not  to  be  con- 
sidered as  part  of  the  duty  on  the 
license.  In  re  Harrison  and  the 
Town  Council  of  the  Town  of  Owen 
Sound , 106. 

3.  Corporation  — Liability  for 
work — Authority  of  Committee--- 


Countermand  ---  Corporate  Seal--- 
A ppsalf\--- The  Municipal  Council 
for  1856  passed  a resolution  that 
certain  work  should  be  done,  for 
which  a verbal  tender  was  made 
by  the  plaintiff  to  the  street  and 
sidewalk  committee,  and  accepted 
in  writing  by  a majority  of  the 
Committee,  after  the  last  meeting 
of  the  council  in  1856,  and  with- 
out the  tender  having  been  sub- 
mitted to  the  Council,  or  any  writ- 
ten contract  executed.  In  April, 
1857,  some  time  after  the  plaintiff 
had  commenced  the  work,  the 
Council  passed  a resolution  noti- 
fying him  not  to  proceed,  but  he 
went  on  notwithstanding, and  com- 
pleted it,  and  in  this  action  brought 
for  the  price,  a verdict  was  taken 
for  the  plaintiff, with  leave  reserved 
to  enter  a verdict  for  defendants, 
unless  the  whole  amount  claimed 
could  be  recovered.  Held,  affirm- 
ing the  judgment  of  the  court  be- 
low, that  the  plaintiff  could  not  re- 
cover. Held,  also,  that  an  appeal 
would  lie  from  the  decision  of  the 
judge  below  on  a verdict  so  taken. 
McLean  v.  The  Town  Council  of 
the  Town  of  Brantford,  347. 

4.  By-law — Interest  of  applicant 
— Publication.^— An  owner  of  real 
estate  which  has  been  assessed  is 
entitled  to  move  against  a by-law, 
though  his  name  does  not  appear 
on  the  roll.  It  is  sufficient,  under 
14  & 15  Vic.,  ch.  51,  sec.  18,  that 
the  manner  of  ascertaining  the  con- 
sent of  the  electors  should  be  pre- 
scribed by  a notice  attached  to  the 
proposed  by-law  when  published, 
though  the  act  says  that  it  shall  be 
determined  by  the  by-law.  The 
same  act  directs  that  a copy  of  the 
by-law  shall  be  inserted  at  least 
four  times  in  each  newspaper 
printed  within  the  limits  of  the 
municipality,  but  the  court  refused 
to  quash  a by-law,  under  which  a 
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large  sum  had  been  borrowed,  be- 
cause it  had  been  published  three 
times  only  in  one  of  two  papers. 
A full  copy  of  the  by-law  in  this 
case  was  not  published,  but  at  the 
time  of  passing  a clause  was  added 
appointing  the  day  on  which  it 
should  come  into  operation,  and 
directing  that  the  debt  should  be 
payable  within  twenty  years  from 
that  day,  while  in  another  clause 
the  debentures  were  made  payable 
in  twenty  years  from  their  dates. 
The  court,  however,  held , that 
whether  the  provisions  of  the  14 
& 15  Vic.,  ch.  51,  sec.  18,  sub-sec. 
3,  or  of  the  16  Vic.,  ch.  22,  sec.  2, 
suh-sec.  4,  were  to  govern,  this  was 
an  irregularity  for  which  they  were 
not  bound  to  quash.  Boulton  and 
The  down  Council  of  the  Town  of 
Peterborough,  380. 


MUNICIPAL  ELECTIONS. 
See  Elections. 


MUTUAL  INSURANCE 
COMPANY. 

See  Chattel  Mortgage,  3.  . 


NEW  TRIAL. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Contract, 
4. — Criminal  Law,  4. — Insur- 
ance, 4. — Replevin,  2. — Slan- 
DER-  A 

1.  Mistake  at  trial--Dishonest  de- 
fence.]- Plaintiff  sold  to  E.  and  took 
back  a mortgage,  which  he  neglect- 
ed to  register,  and  in  the  mean- 
time E.  sold  to  defendant,  who  re- 
corded his  deed  first.  In  ejectment 
brought  on  the  mortgage,  defendant 
objected  to  the  want  Lof  registry, 


but  closed  his  case  without  having: 
put  in  and  proved  the  plaintiff’s 
deed  to  E.,  to  shew  that  the  title 
was  a registered  one  when  defend- 
ant got  his  deed.  The  learned 
judge  at  the  trial  would  not  allow 
the  defence  to  be  re-opened  ; and 
as  it  appeared  that  the  defendant 
was  aware  of  the  mortgage  when  he 
purchased  from  E.,  and  was  there- 
fore setting  up  a dishonestdefence, 
the  court  refused  to  interfere. 
Blakely  v.  Garrett,  261. 

ft 

2.  New  trial  granted  for  exces- 
sive damages,  in  an  action  brought 
by  an  administratrix,  under  10  & 
11  Vic.,  ch.  6,  to  recover  damages 
for  the  death  of  the  intestate,  caus- 
ed by  a railway  accident.  Morley , 
Administratrix  of  Morley  v.  The 
Great  Westell  Railway  Company, 
504- 


NOTICE  OF  ACTION. 

Path -?7i  aster-  Proof  that  defendant 
acted  bona  fide — 14  &=  15  Vic.,ch. 
54,  sec.  9.] — In  thiscase,  thedefen- 
dant  being  path-master,  and  as- 
suming to  act  as  such,  moved  the 
| plaintiff’s  fences,  the  effect  of 
which  was  to  take  off  land  from 
the  plaintiff’s  lot  and  acd  it  to  the 
defendant’s.  Jt  was  left  to  the 
jury  to  say  whether  defendant  act- 
ed bonafide  in  the  execution  of  his 
duty,  and  they  having  found  that 
he  did,  the  court  refused  to  disturb 
the  verdict.  Helliwell  v.  Taylor , 
279- 


NOTICE  TO  PRODUCE. 

Form  of —Evidence— Letters--Es- 
topped .] — Plaintiff  sued  defendant 
for  the  price  of  some  fruit  trees, 
and  the  defence  was  that  they  had 
not  been  purchased  by  defendant, 
but  received  to  sell  upon  commis- 
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sion  for  the  plaintiff.  Defendant 
had  given  a notice  to  produce  “the 
several  documents  hereunder  spe- 
cified, and  all  other  documents, 
letters,”  &c.,  “ relating  to  the  mat- 
ters in  question  in  this  cause:”  the 
schedule  specified  all  letters,  &c., 
“ and  particularly  certain  orders 
given  by  defendant  to  plaintiff  to 
forward  the  trees  which  the  defen- 
dant was  to  sell  for  the  plaintiff 
underthe  agreement  between  them, 
and  which  orders  are  dated  in  or 
about  March,  1856.”  Held,  suffi- 
cient to  let  in  secondary  evidence 
of  a letter  written  by  defendant  to 
plaintiff  in  March,  requiring  trees 
to  be  sent  by  a certain  time.  Held, 
also,  that  defendant  having  put  in 
a letter  from  the  plaintiff  to  estab- 
lish that  he  had  received  the  trees 
for  sale,  was  not  bound  by  the 
plaintiff’s  statement  in  the  same 
letter  of  the  amount  due  for  such 
trees.  Leslie  v.  Morrison , 130. 


NOTICE  OF  TITLE. 
See  Ejectment. 


ONTARIO,  SIMCOE  AND 
I-IITRON  R.  W.  Co. 

See  Railways  and  Railway  Cos.,i. 


PARTNERSHIP. 

See  Limited  Partnership.' 

Promissory  note — Indor semen  t 
by  one  partner  of  partnership  nam 
as  sureties- Proof  of  his  author- 
ity.']— The  plaintiff  having  a claim 
against  M.,  agreed  to  give  him 
time,  on  receiving  a good  indorsed 
note,  and  M.  sent  him  a note,  made 
by  himself,  payable  to  W.  M.  or 
order,  and  indorsed  by  W.  M.  and 


by  the  firm  of  “J.  and  J.  Carveth.” 
The  plaintiff  took  the  note  before 
it  was  due,  knowing  nothing  of 
the  circumstances  under  which  it 
was  indorsed  by  the  firm,  or  of  the 
authority  of  James  Carveth,  who 
indorsed  it,  to  use  the  partnership 
name.  When  it  fell  due,  James 
Carveth  being  absent  from  the 
country,  the  plaintiff  sued  the 
other  partner,  John.  Held , that  he 
was  entitled  to  recover.  Henderson 
v.  Carveth,  324. 


PATENT  (FOR  LAND). 
See  Seal. 


PATH-MASTER. 
See  Notice  of  AcTipN. 


PAYMENT. 

See  Lien,  2. 

To  be  made  monthly  on  contract  to 
saw  logs — When  non-payment 
will  entitle  defendant  to  abandon 
the  contract.]-- See  Contract,  4. 

By  cheque.] — See  Vendor  and 
Vendee,  5. 

PAYMENT  INTO  COURT. 
See  Great  Western  Railway  Co. 


PERJURY. 
See  Slander. 


PENALTY. 

Const} uction  of  Contract — Liqui- 
dated damages  or  penalty.] — See 
Vendor  and  Vendee,  9. 
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PLEADING. 

See  Contract,  i,  3. — Criminal 
Law,  1,  2. — False  Represen- 
tation.— Indemnity.  — Princi- 
pal and  Surety.  — Railways 
and  R.  W.  Cos.,  1,  3,  4,  8,10.— 
Replevin,  i. — Set  Off.- -Tax- 
es, 2. — Vendor  and  Vendee, 7. 

Suit  by  coroner  on  note  seized 
under  execution  ---  Pleading  ---  20 
Vic.,  ch.  57 ,sec.  22.] — The  plain- 
tiff, as  coroner,  sued  upon  a note 
made  by  defendant,  payable  to  B. 
or  order,  alleging  that  while  it  re- 
mained unpaid,  one  M.  recovered, 
a judgment  against  B.,  C.  and  D., 
and  issued  a fi.fa.  directed  to  the 
plaintiff,  under  which  he  seized  the 
note.  Defendant  pleaded,  that 
after  the  making  of  the  note,  and 
before  this  suit,  B.  being  the  owner 
and  holder  of  said  note,  delivered 
it  to  C.  to  receive  the  amount 
thereof,  and  pay  with  it  a demand 
made  by  the  owners  of  a certain 
vessel  against  B.  & Co.,  and  hand 
over  the  residue  to  the  Commercial 
Bank.  And  further,  that  in  the  suit 
in  which  said  judgment  was  re- 
covered, an  order  was  made  for 
defendants  to  appear  and  be  ex- 
amined before  the  judge  of  the. 
count)'  court  as  to  the  debts  due 
them,  &c.,  and  the  note  was  then 
filed  in  the  Court  of  Common 
Pleas  ; that  the  plaintiff  and  M. 
had  notice  of  the  premises,  and  1 
said  note  was  taken  out  of  the  said  j 
court  by  the  fraud  of  the  plaintiff, ! 
and  others  in  collusion  with  him, 
and  the  plaintiff,  at  the  commence- 
ment of  this  suit,  was  the  holder 
of  said  note  by  fraud.  Held , on 

demurrer  to  the  plea,  declaration 
good,  for  it  must  be  assumed  that 
the  writ  was  properly  directed  to 
the  coroner,  as  it  might  be  under 
20  Vic.,  ch.  57,  sec.  22.  Plea  bad, 
as  shewing  no  defence.  Brown 
v.  Gordon , 342. 


POSSESSION. 

See  Crown  Lands.  — Landlord 
and  Tenant.  ---  Limitations 
(Statute  of)  . - - -Mortg  a g e . 
Actual  and  continued  change  o/.]--- 
See  Assignment, 3,4.-- Distress . 
By  Vendee  under  contract  of  Sale. ] 
--See  Limitations  (Statute  of.) 


PRACTICE. 

! Sec  County  Court.  ---  Criminal 
! L aw,4-— Dem  u reef— -Division 
Court. --- Dower,  i.--  Eject- 
| ment.—Great  Western  R.W. 
j Co.— New  Trial.— Notice  to 
Produce. —Slander. 

I 


PRINCIPAL  A.ND  AGENT. 

See  Bills  of  Exchange  and  Pro- 
missory Notes, 2 — Joint  Stock 
Companies,  i.  ---  Mortgage. -- 
I Municipal  Corporations,  3.— 
Partnership.  - - - Railwa  ys  and 
R.  W.  Cos.,  1. 

Agent  for  sale  of  goods--  When 

liable  on  common  counts .]  — Held , 

that  upon  the  evidence  in  this  case, 

set  out,  the  defendant,  who  had 

acted  as  agent  for  the  plaintiff  in 

selling  trees,  could  not  be  held 

liable  on  the  common  counts  for 

the  trees  sold,  but  must  be  sued 

j specially  for  not  accounting.  Leslie 

v.  Morrison,  318. 

7 J 


PRINCIPAL  AND  SURETY. 

Bond — Non-execution  by  one  of 
three  obligors  named — When  a de- 
fence for  cosurety  — Variance — 
Pleading.] — The  plaintiffs  sued 
defendants  H.  .&  D.  as  having 
jointly  executed  a bond  to  secure 
paymentof  rent  by  H.,  which  being 
| set  out  in  the  plea,  it  appeared  that 
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T.  was  also  named  in  it  as  obligor, 
but  had  not  executed.  It  appeared 
that  at  the  execution  of  the  bond 
T.  was  not  present,  and  defendant 
D.  told  the  plaintiffs  that  he  could 
not  conveniently  attend,  but  would 
sign  it  at  any  time.  T.,  however, 
afterwards,  on  being  applied  to  by 
the  plaintiffs,  refused  to  execute, 
and  no  objection  had  been  made 
by  D.,  although  aware  of  the  refu- 
sal. Held,  that  the  non-execution 
by  T.  was  no  defence  under  a plea 
of  non  est  factum  by  H.,  as  shew- 
ing a variance  between  the  bond 
declared  on  and  that  set  out.  Held, 
also,  that  under  the  circumstances 
D.  was  not  relieved  from  liability 
by  T.  not  having  executed  the 
bond.  Sidney  Hoad  Company  v. 
Holmes  and-  Davis,  268. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 

PROPERTY. 

Agreement  to  take  timber  in  pay- 
ment on  the  building  contract — * 
Properly  in  such  timber  when  de- 
livered.] — See  Contract,  2. 

Sale  of  goods — Effect  of  delivery 
in  vesting  property .]-- -See  Ven- 
dor and  Vendee,  4. 

Agreement  to  make  bricks  for 
plaintiff --When  property  vests.] 
—See  Vendor  and  Vendee,  6. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

See  New  Trial,  2. 

1.  Ontario,  Simcoe  and  Huron 
Railroad  Company ---Obligation  to 
fence— Pleading---N otice  to  fence.'] 


— Declaration  against  the  Ontario, 
Simcoe  and  Huron  Railroad  Com- 
pany, alleging  that  the  plaintiff’s 
horses  were  lawfully  upon  certain 
land  belonging  to  one  M.,  out  of 
which  the  defendants  had  taken  a 
strip  for  their  road  : that  the  pro- 
prietor of  said  lands  desired  them 
to  fenceoff  the  land  so  taken  from 
his  land,  yet  defendants  neglected 
to  do  so,  by  means  whereof  the 
plaintiff’s  horses,  then  being  upon 
said  land,  escaped  therefrom  on  to 
the  railway,  and  were  killed  by 
the  train.  Held,  on  demurrer,  de- 
claration bad,  as  it  was  not  averred 
that  the  horses  were  on  the  land 
with  the  consent  of  the  owner, and 
defendants  therefore  were  not  lia- 
ble.— Upon  the  trial,  it  appeared 
that  M.’s  land,  from  which  the 
plaintiff’s  horses  got  upon  thetrack, 
was  altogether  unenclosed, but  that 
they  were  there  by  M.’s  consent, 
the  plaintiff  having  agreed  to  pay 
her  a small  sum  for  their  pastur- 
age. Held , that  the  company  were 
not  liable. — A notice  to  fence, 
given  by  letter  written  by  M.’s 
son, who  acted  for  her  in  such 
matters,  to  the  superintendent  of 
the  company.  Held,  sufficient. 
Auger  v.  The  Ontario,  Simcoe  and 
Huron  Railway  Company , 92. 

2.  Arbitration — 14  & 15  Vic.,ch. 
51,  sec.  11. — Appointment  of  third 
j arbitrator.]--- Plaintiff  and  defend- 
ants each  appointed  an  arbitrator, 
under  14  & 15  Vic.,  ch.  51,  sec. 
11,  to  value  certain  lands  of  the 
plaintiff  required  by  defendants 
for  their  railway.  The  two  arbi- 
trators, not  being  able  to  agree, 
upon  a third,  went  to  the  judge  of 
the  county  court,  who  upon  their 
application  appointed  a third.  No 
notice  was  given  to  the  railway 
company  of  the  intention  to  make 
such  application,  but  it  appeared 
that  the  arbitrator  appointed  by 
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them  was  their  general  agent  for 
obtaining  the  land  required  for  the 
right  of  way  : that  on  three  other 
occasions  the  judge,  acting  on  his 
request  as  representing  the  com- 
pany, had  made  similar  appoint- 
ments, and  on  one  the  defendants 
had  paid  the  amount  awarded. 
The  arbitrator, however,  swore  that 
he  had  no  authority  to  apply  to  the 
judge  in  this  case,  and  that  on  the 
other  occasions  his  proceedings 
were  sanctioned  by  the  solicitor 
for  the  company.  The  plaintiff 
having  sued  the  company  upon  the 
award  made — held , that  the  third 
arbitrator  was  properly  appointed  ; 
and  the  award  was  sustained. 
Daly  v.  The  Buffalo  and  Lake 
Huron  Railway  Company , 238. 

3.  14  & 15  Vic.,ch.  5i ,sec.  13  — 
Construction  of — Obligation  to, 
fence.] — ^Sub-sections  1 and  2 of  14 
& 15  Vic.,  ch.  51,  sec.  13,  are  dis- 
tinct provisions,  passed  with  dif- 
ferent objects.  The  first  is  to  com- 
pel the  company  to  fence  in  their 
track,  so  that  cattle  may  not  get 
upon  it  and  be  injured  by  the 
trains : non-compliance  renders 

them  liable  for  any  such  injury,  but 
this  clause  does  not  apply  until 
the  railway  is  in  use.  The  second 
is  to  provide  for  the  separation, 
not  only  of  the  track,  but  of  all 
lands  taken  by  the  company,  from 
the  lands  of  adjacent  proprietors, 
so  that  the  latter  may  not  be  sub- 
ject to  trespasses  by  cattle  escaping 
from  the  company’s  lands;  this 
clause  may  apply  before  the  rail- 
way is  in  operation,  but  not  until 
six  months  after  the  company 
have  taken  the  land,  and  been  re- 
quested to  fence  it. 

Where,  therefore,  a declaration 
charged  that  defendants  built  their 
railway  over  the  plaintiff’s  land, 
but  neglected  to  fence  jis  directed 


by  sub-section  1,  whereby  cattle 
broke  in  and  destroyed  his  crops, 
but  it  was  not  averred  that  the 
plaintiff  had  requested  them  to 
fence,  nor  that  the  six  months  had 
elapsed.  Held,  that  no  cause  of 
action  was  shewn,  for  the  injury 
was  one  within  sub-section  2,  and 
these  averments  were  essential. 
Elliott  v.  Buffalo  and  Lake  Huron 
Railway  Company,  289. 

4.  The  declaration  in  this  case 
was  the  same  as  in  Elliott  v.  This 
Company,  page  289,  but  charged, 
as  additional  damage  resulting 
from  the  same  breach  of  duty,  that 
by  reason  thereof  a steer  and 
heifer  of  the  plaintiff  got  upon  the 
railway,  and  were  killed  by  an 
engine  of  the  defendants  running' 
thereon.  Held,  bad.  Ferguson  v. 
The  Buffalo  and  Lake  Huron  Rail- 
way Company,  296. 

5.  Neglect  to  maintain  cattle- 
guards — Ox  escaping  from  highway 
— Liability— 14  & 15  Vic.%  ch.  51, 
sec.  13.] — Declaration  charged  de- 
fendants with  neglecting  to  main- 
tain cattle-guards,  by  means 
whereof  the  plaintiff  ’s  ox,  lawfully 
being  on  the  said  highway,  got 
upon  the  railway,  and  was  killed 
by  the  train.  It  appeared  that 
there  were  no  cattle-guards  at  the 
time  of  the  accident,  and  that  the 
ox  got  from  the  highway  on  to  the 
track.  Held , affirming  the  judg- 
ment of  the  court  below,  that  in 
the  absence  of  cattle-guards,  de- 
fendants, under  14  & 15  Vic.,  ch. 
51,  sec.  13,  were  liable,  without 
reference  to  the  question  whether 
the  ox  was  lawfully  on  the  highway 
or  not.  Huist  v.  Buffalo  a id  Lake 
Huron  Railway  Company , 2^9. 

6.  Buffalo  B.  S3  G.  R.  \V.  Co. — 
Sale  to  plaintiffs-- 19  Vic.,  ch.  21-- 
Claim  under  division  court  cxecu - 
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tions .] — On  the  18th  of  March, 

1855,  the  Buffalo,  Brantford  and 
Goderich  Railway  Company  mort- 
gaged the  goods  in  question  to  Her 
Majesty,  to  secure  £15,000;  and 
on  the  17th  of  April,  1855,  they 
executed  a second  mortgage  of  the 
same  property  to  other  parties. 
These  mortgages  were  duly  filed. 
On  the  20th  of  February,  1856,  an 
execution  was  issued  at  the  suit  of 
Her  Majesty  for  the  same  debt,  on 
which  the  property  was  seized,  and 
afterwards  other  executions  came. 
The  sheriff  put  defendant,  who  was 
a bailiff  of  a division  court,  in  pos- 
session on  the  29th  of  April,  1856, 
to  hold,  first,  on  account  of  the 
sheriff,  and  next  on  account  of 
several  executions  which  defendant 
had  in  his  hands  from  division 
courts.  On  the  nth  of  February, 

1856,  the  Buffalo,  Brantford  and 
Goderich  Railway  Co.  sold  out  to 
the  Buffalo  and  Lake  Huron  Rail- 
way Co,.,  which  was  confirmed  by 
the  19  Vic.,  ch.  21  ; and  that  com- 
pany having  arranged  the  execu- 
tions, the  sheriff  afterwards  de- 
livered possession  to  their  agent  of 
the  property  at  Brantford,  in  the 
name  of  the  whole.  Defendant 
however  claimed  to  hold,  notwith- 
standing, under  the  division  court 
executions.  These  executions  were 
all  subsequent  to  the  sale  made  on 
the  nth  of  February,  1856,  and 
had  expired  before  the  sheriff  gave 
up  possession.  The  plaintiffs  (the 
Buffalo  and  Lake  Huron  Railway 
Company)  having  replevied  from 
defendant —Held,  that  they  were 
entitled  to  recover.  The  Buffalo 
and  Lake  Huron  Railway  Com- 
pany v.  Brookshanks,  337. 

7.  Great  Western  Railway  Com- 
pany-Goods received  to  be  forward- 
ed to  New  York --Conditions  refer- 
red to  in  receipt--!) elay  beyond  de- 
fendants' line- -Liability.']--  Defen- 


dantswere  charged  with  negligence 
and  delay  in  the  carriage  of  certain 
furs  belonging  to  the  plaintiff,  from 
Toronto  to  New  York,  in  pursuance 
of  their  contract.  Defendants’  rail- 
way extended  only  to  Suspension 
Bridge,  and  it  appeared  that  the 
goods  were  delivered  to  them, 
addressed  to  R.,  at  New  York,  and 
receipt  given,  which  specified  that 
they  were  received  to  be  forwarded 
to  such  address,  subject  to  their 
tariff,  rules  and  regulations.  In 
these  conditions  it  was  stated  that, 
when  goods  were  intended,  after 
being  conveyed  by  their  railway, 
to  be  forwarded  by  other  means  to 
their  destination,  the  company 
would  not  be  responsible  after 
they  were  so  delivered.  The  goods 
were  sent  on  by  defendants  to  the 
Suspension  Bridge,  and  there  de- 
livered to  the  New  York  Central 
Railroad  Company,  which  placed 
them  in  the  bonded  warehouse  of 
the  American  customs,  until  cer- 
tain documents  were  procured, 
without  which  they  could  not  be 
sent  on.  The  plaintiff  was  asked 
by  defendants  for  such  papers,  but 
they  were  not  furnished  for  some 
time,  and  the  furs  were  spoiled  by 
the  delay.  Held,  that  there  was 
no  contract  by  them  to  convey  the 
goods  to  New  York  as  alleged,  but 
their  undertaking  was  only  to 
carry  them  over  their  own  line, 
and  deliver  them  to  the  company 
which  was  to  take  them  on. ---Ro- 
gers  v.  The  Great  Western  Railway 
Company,  389. 

8.  Covenant  to  maintain  crossings 
—Action  thereon-- Lease  of  the  land 
by  plaintiff - --Pleading. ]---To  an 
action  on  a special  agreement  for 
not  maintaining  proper  crossings 
for  the  plaintiff,  whose  lands  had 
been  separated  by  the  railway,  and 
for  not  keeping  up  the  cattle- 


DIGEST  OF  CASES. 


677 


guards  and  fences  connected  with 
such  crossings,  defendants  pleaded 
that  the  agreement  was  executed 
by  them  tor  the  benefit  of  the 
plaintiff,  his  executors,  administra- 
tors and  assigns, for  the  time  being 
the  occupants  of  said  land, and  that 
during  the  whole  continuance  of 
the  grievances  complained  of,  one 
J.  T.  and  others  were  possessed  to 
their  own  use, and  to  the  exclusion 
of  the  plaintiff,  of  said  land  on  each 
side  of  the  railway,  for  divers  terms 
of  years,  under  leases  executed  by 
the  plaintiff  before  the  commence- 
ment of  said  grievances.  Held , 
no  defence.  Hugo  v.  The  Great 
Western  Railway  Company , 506. 

9.  Horse  getting  on  track  from 
highway — 20  Vic.,  cli.  il,  sec.  16.] 
— In  an  action  against  a railway 
company  for  not  erecting  fences 
and  cattle-guards,  whereby  the 
plaintiff’s  horse  got  on  the  track 
and  was  killed,  there  was  evidence 
to  shew  that  the  horse  escaped  from 
the  plaintiff’s  field  into  the  street 
within  half  a mile  of  the  railway, 
and  thence  upon  the  track.  Held, 
that  if  so  the  plaintiff  was  precluded 
from  recovering  by  the  20  Vic.,  ch. 
12,  sec.  16,  though  the  horse  was 
not  killed  at  the  very  point  of  in- 
tersection. Ferris  v.  The  Grand 
Ty'iink  Railway  Company , 474. 

10.  Great  Western  Railway  Co. 
— Action  against  for  taxes — Plead- 
ing — Want  of  notice — 16  Vie.,  ch. 
182,  secs.  8,  21.] — The  declaration 
stated  that  a tax,  amounting  to 
^128,  was  duly  assessed  against 
defendants,  for  the  year  1856,  of 
which  they  had  due  notice,  yet  de- 
fendants, although  said  sum  had 
been  duly  demanded  of  them,  re- 
fused to  pay  the  same.  Defen- 
dants, as  to  £6  15s.  5<I.,  pleaded 
payment  into  court,  and  except  as 
to  that  sum,  that  the  assessors  for 


the  year  did  not  deliver,  or  trans- 
mit by  post  to  any  station  or  office 
of  defendants,  a notice  of  the  total 
amount  at  which  they  had  assessed 
defendants’  real  property  in  the 
municipality,  distinguishing  the 
value  of  the  land  occupied  by  the 
road  and  the  value  of  all  defen- 
dants’ other  real  property.  Held,  a 
good  defence.  The  Municipality 
of  the  Township  of  London  v.  The 
Great  Western  Railway  Company , 
500. 

11.  Damages  causea  hv  Railway 
— Limitation  and  right  of  action 
— Conveyance  to  ( ompany  by  plain- 
tiff's vendor .] — The  plaintiff  sued 
the  Grand  Trunk  Railway  Com- 
pany, alleging  that  their  road  pas- 
sing through  his  land  obstructed 
the  flow  of  water  which  used  to 
escape  along  a ravine,  and  thereby 
flooded  several  acres  of  his  farm, 
and  made  his  residence  unhealthy 
and  unfit  to  live  in.  There  was  no 
natural  stream  through  the  ravine; 
and  no  negligence  was  complained 
of  in  the  construction  of  the  rail- 
way. It  appeared  that  the  plain- 
tiff had  purchased  from  one  B., 
who,  in  1854,  had  conveyed  to  de- 
fendants the  track,  and  given  a 
receipt  in  full  for  the  purchase 
money,  and  for  all  damages  occa- 
sioned by  the  railway  passing  over 
his  land.  Held,  that  the  action 
j could  not  be  maintained.  Wallace 
| v.  The  Grand  Trunk  Railway  Com - 
! pany  of  Canada,  551. 


RECOGNIZANCE. 
See  Arrest,  2.  Bail. 


REGISTRATION. 

See  V endor  and  Vendee,  8. 
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RENDER. 
See  A r rest,  2. 


RENT. 

Apportionment  of.] — See  Ferry. 


REPLEADER. 

Refusal  to  grant — How  far  an  ap- 
pealable matter.]— -See  Munici- 
pal Corporations,  i. 


REPLEVIN. 

# 1.  14  cs-2 * * 5  15  Vic.,  ch.  64 — Detinue 
— Lien — Pleading.]  — Where  the 
goods  have  been  replevied  under 
the  14  & 15  Vic.,  ch.  64,  and  the 
declaration  is  for  detaining  merely, 
the  pleadings  should  be  as  in  de- 
tinue. In  such  an  action  a lien 
cannot  be  given  in  evidence  under 
a plea  denying  the  plaintiff’s  pro- 
perty. Stevens  v.  Cousins , 329. 

2.  Second  replevin  of  same  goods 
— Contradictory  evidence — Incon- 
sistent verdicts — Verdict  against  a 
wrong  doer---New  trial  refused.]-  - 
H.  owned  certain  land,  off  which 
the  plaintiff  in  this  case  had  wrong- 
fully cut  and  carried  away  a num- 
ber of  oak  staves,  and  left  them 
upon  the  bank  of  a creek  not  far 
off.  H.  replevied,  describing  the 
number  of  staves  in  the  writ  as 
10,900,  and  the  bailiff  under  it 
seized  all  that  were  lying  together 
on  the  bank,  believing  them  to  be 
about  7,000,  leaving  out  only  a 
small  number  that  were  scattered. 

H.  then  sold  to  defendants  all  the 
staves  thus  replevied,  and  after- 
wards the  plaintiff  took  olit  a writ 
of  replevin  against  defendants  for 

6,000  staves,  and  under  it  seized  j 
that  number  from  the  staves  so  | 

sold.  Both  actions  of  replevin  | 


were  tried  at  the  same  assizes, 
and  in  that  brought  by  H.,  which 
was  disposed  of  first,  the  jury 
found  that  only  2,730  of  the  staves 
belonged  to  him  as  having  been 
cut  on  his  land.  On  the  trial  of 
this  case,  it  was  sworn  that  the 
number  of  staves  on  the  bank  when 
the  first  writ  was  executed  exceed- 
ed 15,000,  and  the  plaintiff  gave 
evidence  to  shew  that  most  of  the 
staves  then  there  had  not  been  cut 
on  H.’s  land.  It  appeared,  how- 
ever, that  a considerable  quantity 
had  been  shipped  and  sent  off  by 
! persons  in  privity  with  the  plain- 
tiff ; but  the  evidence  on  these 
points  was  contradictory.  The  jury 
were  directed  to  ascertain  how 
many  staves  had  been  taken  from 
H.’s  land,  ^is  to  which  the  verdict 
in  the  other  case  was  not  conclu- 
sive, and  that,  as  defendants 
claimed  only  as  his  vendees,  the 
plaintiff  was  entitled  to  a verdict 
for  any  others  that  there  might 
have  been.  They  found,  however, 
for  defendants,  and  the  court  re- 
fused to  interfere,  holding  that  the 
plaintiff  having  been  clearly  a 
wrong-doer  in  trespassing  on  H.’s 
land,  was  not  entitled  to  consider- 
ation. Sills  v.  Hunt  et  al.,  521. 


REPRESENTATION. 
See  False  Representation. 


REVOCATION. 

See  Arritration  and  A ward,  5. — 
Ferry. 


ROAD. 

See  Highway.— Joint  Stock  Com- 
panies. 
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RULES. 

Under  the  Criminal  Appeal  Actl\ — 
See  Criminal  Law. 


SALE  OF  GOODS. 

See  Vendor  and  Vendee,  4, 5,  6,  9. 


SALE  OF  LANDS. 

See  Crown  Lands — Vendor  and 
Vendee,  i,  2,  7,  8. 


SCHOOLS. 

See  Taxes,  i. 

By-law  altering  Union  Schoolsec- 
tions — Omission  of  notice — By-law 
to  levy  rate — 13  <£*  14  Vic.,  ch.  48, 
sec.  18 , sub-sec.  4—16  Vic.,  ch.  185, 
sec.  1-146-  15  Vic.,ch.  loq,  sec 
— The  Municipality  of  Vespraand 
Sunnidale,  before  the  16  Vic.,  ch. 
185,  passed  a by-law  remodelling 
the  school  sections  of  those  town- 
ships, which  transferred  to  Union 
School  section  No.  3,  created  by  the 
by-law,  a part  of  Vespra,  which 
had  formerly  belonged  to  Union 
School  section  number  4 of  Vespra, 
Flos,  Oro,  and  Medonte.  Held , 
that  this  was  beyond  the  power  of  j 
the  municipality,  and  that  the  by- 
law was  bad.  It  appeared  also 
that  no  notice  had  been  given  of 
the  intended  alteration,  and  on 
this  ground  as  well  the  by-law  was 
illegal.  Held,  also,  that  as  section 
No.  3 was  illegally  constituted,  a 
by-law  passed  to  raise  money  for  a 
school-house  erected  there  was  also 
bad  ; and  the  by-law  in  this  case 
passed  for  that  purpose  was  bad, 
too,  for  omitting  to  comply  with 
the  requisites  under  14  & 15  Vic. , | 
ch.  109,  sec.  4,  of  all  by-laws  creat- 
ing a debt  or  contracting  a loan.  1 


Hart  and  the  Municipality  of  Ves- 
pra and  Sunnidale,  32. 


SEAL.  ‘ 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  5. — Insurance, 
5 — Municipal  Corporations,  3. 

The  want  of  a seal  to  a patent 
when  produced  at  a trial  is  not  a 
fatal  objection,  if  it  is  clear  upon 
inspection  that  it  has  once  been 
sealed.  Todd  v.  Cain  et  al.,  516. 


SET-OFF. 

See  Bills  of  Exchange  and  Peo- 
missory  Notes,  6. 

Cheque — Set-off — PleadingP\ — 
To  an  action  on  a cheque  by  the 
bearer  against  the  maker,  defend- 
ant pleaded  that  the  cheque  was 
given  to  one  B.,  who  had  always 
been  the  lawful  holder  thereof,  and 
that  the  plaintiffs  held  the  same  as 
his  agents;  that  it  was  givenfor  bills 
of  exchange  drawn  by  B.  on  H.  & 
Co.,  and  since  overdue  and  disho- 
noured, whereof  B.  had  notice  : 
that  the  cheque  was  held  by  plain- 
tiffs as  B.’s  agents,  and  B.  was 
liable  to  pay  defendant,  as  drawer 
of  said  bills,  the  amount  of  said 
cheque,  and  defendant  offered  to 
set  off  the  same.  Held,  on  demur- 
rer, plea  bad,  for  not  alleging  that 
the  bills  were  dishonoured  before 
the  commencement  of  this  suit. 
Wood  et  al.  v.  Stevenson , 527. 


SHERIFF. 

See  Indemnity.-- Lands. --Taxes, 2. 


SLANDER. 

Perjury— Arrest  of  Judgment — 
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Words  imputingto  the  plaintiffth.e 
having  taken  a false  oath,  but  not 
in  any  judicial  proceeding,  or  on 
any  occasion  where  it  would  be  an 
offence  in  law,  are  not  actionable  ; 
but  where  the  jury  on  such  a charge 
gave  £2  10s.  damages  the  court  re- 
fused a new  trial  in  order  to  give 
defendant  his  costs,  but  arrested  the 
judgment.  Hogle  v.  Hogle , 518. 


SPECIAL  JURY. 
See  Clerk  of  the  Peace. 


STATUTES  (CONSTRUCTION 
OF). 

29  Car.  II.,  ch.  3. — See  Frauds  (statute 
of). 

12  Geo.  II  ,ch.  28. — See  L otteries,  1,  2. 

4 Wm,  IV.,  eh.  1,  sec.  17.—  See  Limi- 
tations (Statute  of). 

7 Wm.  IV.,  cli.  3,  sec.  29. — See  Arbi- 
tration and  Award,  5. 

4 & 5 Vic.  ch.  10. — See  Highway,  1. 

8 Vic.,  ch.  13,  sec.  13. — See  County 
Court. 

8 Vic.,  ch.  13,  sec.  57.— See  Municipal 
Corporations,  1. 

8 Vic.,  ch.  45. — See  Criminal  Law,  2. 

10  & 11  Vic.,  chi  6. — See  New  Trial,  2. 

12  Vic.,  ch.  74. — See  Assignment  2. 

— — ch.  75. — See  Limited  Partner- 
ship. 

12  Vic.,  ch.  70. — See  Bills  of  Exchange 
and  Promissory  Notes,  8,  9. 

12  Vic.,  ch.  78 — See  Commission  for 
taking  affidavits. 

12Vic.,ch.  81, sec.  159. — See  Elections. 

— sec.  181 . — See  Action, 

Money  had  and  received. 

13  & 14  Vic.,  ch.  45. — See  Criminal 
Law,  2. 

13  & 14  Vic.,  ch.  53,  sec.  102.— See  Di- 
vision Court. 

13  & 14  Vic.,  ch.  58.  — See  Dower,  I. 

13  & 14  Vic.,  ch.  61. — See  Frauds  (Sta- 
tute of). 

13  & 14  Vic.,  ch.  62. — See  assignment, 
2. — Chattel  Mortgage,  1. 

14  & 15  Vic.,  ch.  5.  See  Commission 
for  taking  Affidavits. 

14  & 15  Vic.,  ch.  51,  sec.  18.— See  Mu- 
nicipal Corporations,  4. 


14  & 15  Vic.,  ch.  54 — See  Notice  of  Ac- 
tion 

14  & 15  Vic.,  ch.  94.— See  Bills  of  Ex- 
change >and  Promissory  Notes,  4. 

16  Vic.,  ch.  19,  sec.  5.— See  Will,  1. 

16  Vic. , ch.  22. — See  Municipal  Cor- 
porations, 4. 

16  Vic.,  ch.  99,  sec.  27.— See  Great 
Western  R.  W.  Co. 

16  Vic  , ch.  159. — See  Crown  Lands. 

16  Vic.,  ch.  177,  sec.  7.— See  Division 
Court. 

16  Vic.,  ch.  182.— See  Taxes,  2. 

16  Vic.,  ch.  184. — See  Municipal  Cor- 
porations, 2. 

16Vic.,  ch.  190. — See  Joint  Stock  Com- 
panies, 2. 

18  Vic.,  ch.  21. — See  Taxes,  1. 

19  Vic.,  ch.  21.  — See  Lien. 

19  Vic.,  ch.  43,  (Common  Law  Proced- 
ure Act,  1856,)  sec.  88.— See  Arbitration 
and  Award,  1. 

‘ sec.  97. — See  Arbitration 

and  Award,  5. 

— : * secs.  222,  224.— See  Eject- 

ment. 

— sec.  291. — See  Bond. 

19  Vic.,  ch.  49. — See  Lotteries. 

19\ic.,  ch.  74. — See  Woodstock  and 
Lake  Erie  R.  W.,  &c.,  Co. 

19  Vic.,  ch.  90,  sec.  20.— See  County 
Court. 

19  Vic.,  ch.  92. — See  Clerk  of  the  Peace. 

19  Vic  , ch.  121. — See  Criminal  Law,  1. 

20  Vic.,  ch.  3. — See  Assignments,  3. 

ch.  69. — See  Highway,  2. 

ch.  146. — See  Great  Western 

R.  W.  Co. 


STATUTE  OF  FRAUDS. 
See  Frauds  (Statute  of.) 


STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of.) 


STAYING  PROCEEDINGS. 
See  Division  Court. 


SUNDAY. 

See  Criminal  Law,  2f 
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SURETY. 

See  Principal  and  Surety. 


SURVEYOR. 
See  Witness. 


TAVERN  LICENSES. 

See  Municipal  Corporations — 3. 

TAXES. 

See  Attorney — Railways  and 
Railway  Companies,  10. 

1.  Extension  of  time  for  collection 
-Duration  of  Collector' s authority .]- 
The  time  for  levying  a school  tax 
in  the  city  of  Kingston,  imposed 
by  by-law  in  December,  1855,  was 
extended  by  resolutions  of  the  city 
council,  under  18  Vic.,  ch.  21, 
sec.  3,  until  the  istof  August,  1856, 
and  again,  on  the  22nd  of  Decem- 
ber, 1856,  to  the  1st  of  March,  1857. 
— Held , that  the  collector,  who  was 
the  same  person  for  both  years, 
might  distrain  between  the  1st  of 
August  and  the  22nd  December, 
1856,  although  no  resolution  ex- 
tending the  time  was  then  in  force  ; 
McLean,  J.,  dissenting, -Newberry 
v.  Stephens , et  al .,  65. 

2.  Sale  for  taxes — Distress — 16 
Vic.  ch.  i82.]---Under  the  16  Vic., 
ch.  182,  the  sheriff  may  sell  land  for 
taxes,  as  directed  by  the  writ,  un- 
less he  has  good  reason  to  believe 
that  there  is  sufficient  distress.  A 
declaration,  therefore, which  charg- 
ed him  with  neglect  of  duty  in  sel- 
ting  when  there  were  goods  on  the 
land  to  distrain,  but  did  not  aver 
that  he  had  noticeof  the  goods  be- 
ing there,  was  held  insufficient. 
— Foley  v.  Moodie , Sheriff \ 254. 
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TELEGRAPH  COMPANY. 

Action  for  negligence  in  sending 
telegraphic  message --Liabilities  for 
delay  beyond  defendants'  line--- 
Measure  of  damages---Fallin  flour 
market.]- Defendants  owned  a tele- 
graph extendingtQ  Buffalo  only, but 
in  their  printed  hand  bills  they  ad- 
vertised their  line  “as  connecting 
| with  all  the  principal  cities  and 
j towns  in  Canada  and  the  United 
I States,”  and  they  received  the 
j charge  for  transmission  to  places 
j beyondtheir  line.  The  plaintiff  had 
| some  flour  in  the  hands  of  N.,  his 
! agent  at  New  York,  and  about  3 p. 

! m.  on  the  23rd  of  November,  de- 
livered to  defendants  at  Hamilton 
the  following  message,  addressed 
to  N.,  paying  charge  to  New  York; 
“ Am  disposed  to  realize— sell 
1500  barrels.”  At  the  time  of  de- 
livering the  message  nothing  was 
said  as  to  its  importance,  or  the  ne- 
cessity of'its  immediate  despatch, 
and  owing  todefendants’line  being 
out  of  order  it  was  not  sent  till  5 
on  the  following  afternoon — being 
Saturday.  The  defendants’  oper- 
ator received  it  at  Buffalo,  and  on 
the  same  day  delivered  it  at  the  of- 
fice of  the  American  Company  to 
transmit  to  New  York, paying  their 
charge.  It  was  not  received  by  the 
plaintiff’s  agent  in  New  York  until 
after  business  hours  on  the  26th, 
and  in  the  meantime  the  price  of 
flour  had  fallen  materially.  The 
agent  therefore  did  not  sell,  but 
held  the  flour  until  the  end  of  De- 
cember, and  as  the  market  had  con- 
tinued to  fall,  it  then  realized 
nearly  55,  a barrel  less  than  could 
have  been  obtained  on  the  23rd  or 
24th.  In  an  action  against  defend- 
ants for  negligence  in  trasmitting 
and  delivering  the  message  at  New 
York  the  jury  found  for  the  defend- 
ants ; and  on  motion  for  new  trial, 
— held , that  the  verdict  must  stand, 
for  the  only  negligence  shewn 

VXI.,  U.  C.  Q.  B. 
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was  in  delivering  the  message  at 
New  York,  and  if  defendants  were 
liable  for  that  they  would  not  be 
answerable  for  loss  caused  by  a fall 
in  the  market,  but  under  the  evi- 
dence for  nominal  damages  only.--- 
Per  Robinson , C.  J .and  McLean , J. 
— Defendants,  under  the  facts 
proved  could  not  be  held  liable  for 
delay  beyond  their  own  line,  but 
were  bound  only  to  transmit  the 
message  to  Buffalo,  and  hand  it  to 
the  American  Company  there,  pay- 
ing the  charge  to  New  York.—  P^r 
Burns  J.---That  defendents  were 
liable  as  upon  an  undertaking  to 
transmit  the  message  to  New  York, 
and  deliver  it  there. --Stevenson  v. 
The  Montreal  Telegraph  Company , 
530- 


TITLE. 

See  County  Court 

Action  for  negligence  in  investiga- 
tion of]— See  Attorney. 

Notice  of  in  Ejectment]— See  Eject- 
ment. 

Action  on  Covenants  for] — See 
Vendor  and  Vendee,  i,  2. 


TRESPASS. 

See  Crown  Lands. 


UNCERTAINTY. 

See  Description — Inquisition. 


USE  AND  OCCUPATION. 
See  Ferry. 


VENDOR  AND  VENDEE. 
See  Distress.— Insurance,  3. 

1 .  Deed  of  land  and  mortgage  back 
--Prior  Lease— -Covenants  for  title— 
Right  to  sue  on — Money  paid]  -The 


defendant  conveyed  land  to  the 
plaintiff  by  deed,  made  under  the 
act  to  facilitate  the  conveyance  of 
real  property, containing  covenants 
for  right  to  convey,  for  quiet  pos- 
session,and  thathe  had  done  no  act 
to  incumber,  and  on  the  same  day 
took  back  a mortgage  in  fee  to  se- 
cure the  purchase  money,  in  which 
it  was  provided  that  the  plaintiff 
should  retain  possession  until  de- 
fault, Before  making  the  deed  the 
defendant  had  leased  land  to  one 
D.,  to  whom  the  plaintiff  was 
obliged  to  pay  £66  to  obtain  pos- 
session. Held,  that  this  sum  could 
not  be  recovered  as  money  paid, 
and  that  the  plaintiff  could  not  sue 
upon  the  covenants  in  the  deed 
while  the  mortgage  continued  in 
force.  Proctor  v.  Gamble,  no 

2.  Covenant  against  incumbran- 
ces on  sale  of  vessel — Action  thereon 
— Effect  of  notice  to  vendee  of  the 
incumbrance  complained  of — Equit- 
able defence — Payment  of  purchase 
monev.]-McDonell  et  al,  v.  Thomp- 
son, 154. 

3.  Bond  to  convey  land- Measure 
of  damages .] — In  an  action  on  a 
bond  to  convey  land  within  a cer- 
tain time,  where  defendant’s  in- 
ability arose  from  his  having  neg- 
lected to  do  the  settlement  duties, 
and  take  out  the  patent.  Held, 
that  the  plaintiffs  damages  were 
not  confined  to  the  purchase  money 
paid  and  interest.  Plume r et  al.v. 
Simonton,  220. 

4.  Sale  of  goods — Notes  to  be 
given — Effect  of  delivery .] — Defen- 
dant purchased  some  horses  and  a 
wagon  from  the  plaintiff, at  auction, 
the  terms  being  that  he  should  give 
his  own  notes  at  three,  six,  and 
nine  months,  endorsed  by  one  W., 
and  on  his  promise  to  give  these, 
he  was  allowed  to  take  the  goods. 
W.  refused  to  endorse,  and  the 


DIGEST  OF  CASES. 


683 


plaintiff  having  waited  for  some 
time  without  getting  the  notes,  re- 
plevied. It  was  left  to  the  jury  to  say 
whether  the  delivery  was  absolute, 
with  intent  to  pass  the  property, 
or  conditional  on  defendant’s  giv- 
ing the  notes,  and  they  found  for 
the  plaintiffs.  Held , a proper  di- 
rection, and  that  the  verdict  was 
warranted.  Smith  v.  Hobson , 368. 

5.  Sale  of  goods — Payment  by 
check.'] — Defendant  bought  goods 
from  the  plaintiffs,  paying  part  in 
cash,  and  giving  for  the  balance  a 
bank  check  drawn  by  H.  payable 
to  bearer.  Plaintiffs  presented  the 
check  earl}-  next  morning,  but 
there  were  no  funds  ; and  at  the 
end  of  a week,  after  repeatedly 
calling  upon  H.,  they  demanded 
payment  from  defendant.  Held , 
that  they  could  not  recover,  for, 
first,  the  check  must  be  taken  to 
have  been  received  as  cash ; and 
secondly,  the  plaintiffs  had  at  ail 
events  made  it  their  own  by  the 
delay  in  calling  on  defendant. — 
Redpath  et  al.  v.  Kolfage,  433. 

6.  Agreement  to  make  bricks  for 
plaintiff — Construction  of — When 
the  property  vests.] — In  an  action 
to  try  the  right  to  certain  bricks,  it 
appeared  that  they  had  been  made 
by  one  D.  for  the  plaintiff,  who 
were  to  find  the  wood  to  burn  the 
kilns,  and  deduct  it  from  the  price, 
and  had  supplied  wood  to  the  ex- 
tent of  several  hundred  pounds. 
The  bricks  had  not  been  delivered, 
and  defendant  claimed  them  under 
an  assignment  from  D.  Held , that 
it  was  properly  left  to  the  jury  to 
say,  whether  by  the  agreement 
between  the  plaintiffs  and  D.  the 
bricks  were  to  become  the  plaintiffs’ 
property  as  soon  as  they  were 
made  ; and  that,  under  the  evi- 
dence given,  they  were  justified  in 


finding  that  they  were.  Burnett 
et  al.  v.  McBean,  466. 

7.  Sale  of  land  subject  to  mort- 
gage— Promise  to  indemnify  against 
mortgage — Declaration — P/actice 
in  demurrer.] — Declaration,  that  in 
consideration  that  the  plaintiff 
would  sell  and  convey  to  defend- 
ant certain  lands  for  £700,  defend- 
ant promised  to  pay  off  said  mort- 
gage, and  save  the  plaintiff  harm- 
less therefrom  : that  in  pursuance 
of  said  agreement  the  plaintiff 
then  sold  and  conveyed  said  lands 
to  defendant : that  the  defendant 
not  having  saved  harmless  the 
plaintiff  from  the  said  mortgage, 
and  the  sum  of  £123  being  due 
thereon,  the  plaintiff  was  obliged 
to  pay  it,  of  which  the  defendant 
had  notice,  but  hath  not  repaid 
the  same  to  the  plaintiff,  or  in- 
demnified him  for  such  payment. — 
Held , good,  on  demurrer,  Martin 
v.  Arthur,  483. 

8.  Sale  of  lands — Mortgage  for 
purchase  money — Effect  of  judg- 
ment and  executions  against  the 
purchaser.] — Where  lands  are  con- 
veyed to  a purchaser,  against 
whom  judgments  are  then  regis- 
tered, and  executions  against  lands 
in  the  sheriff’s  hands,  and  a mort- 
gage is  taken  back  on  the  same 
day  for  a balance  of  purchase 
money,  the  judgments  and  execu- 
tions attach  before  the  mortgage. 
Ruttan  v.  Leviscmite,  495. 

9.  Agreement  to  sell  land — Li- 
quidated damages  or  penalty — Un- 
centainty  of  description .] — Where 
in  a contract  for  the  sale  of  land,  it 
was  agreed  that  in  case  either  of 
the  parties  should  retract,  he 
“ should  pay  to  the  other,  byway 
of  ascertained  and  liquidated  da- 
mages the  sum  of  £100.”  Held , 
that  such  sum  could  not  be  treated 
as  a penalty.  An  agreement  to 
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sell  and  convey,  or  a deed  of ‘‘  one 
acre  of  land,  being  part  of  the 
nort-east  quarter  of  lot  19,  in  the 
7th  concession  of  Darlington,”  is 
not  void  for  uncertainty,  but  the 
purchaser  may  elect  what  acre  he 
will  have.  Cummings  v.  McLach- 
lan,  626. 

VENIRE  FACIAS. 

See  Bond. 


WHARFINGER. 
See  Lien,  2. 


WILL. 

1.  Proof  of  will  executed  out  ofU. 
C.—16  Vic.,  ch.  19,  sec.  5. — “ Her 
Majesty's  possessions.  ” ] — The 
words  “Her  Majesty’s  possessions 
out  of  Upper  Canada,”  used  in  16 
Vic.,  ch.  19,  sec.  5,  include  Eng- 
land : and  it  was  held,  therefore, 
that  the  probate  of  a will  executed 
there,  under  the  seal  of  the  Prero- 
gative Court  of  Canterbury,  was 
properly  received  in  evidence. — 
Coltman  et  al.  v.  Brown,  133. 

2.  Construction  of — Estate  in  fee , 
or  during  widowhood .] — Under 
the  following  will  : “ In  the  first 
place,  my  will  is  that  my  beloved 
wife  shall  inherit  all  my  messuages 
and  tenements,  situated  and  lying 
in  the  township  of  Colchester, 
known  and  described  by  the  half 
of  lot  No.  71,  and  lot  No.  72,  con- 
taining in  all  300  acres,  more  or 
less,  with  the  appurtenances  there- 
unto belonging  ; also  all  my  per- 
sonal estate,  goods  and  chattels, 
of  what  kind  and  nature  soever,  I 
give  and  bequeath  to  my  loving 
wife,  during  her  widowhood  ; and 
in  case  of  her  marriage  or  decease, 
then  to  be  disposed  of  and  equally 
divided  between  my  sons  and 


daughters,”  &c.,  (naming  them). 
To  my  son  J.  S.  I bequeath  100 
acres  of  land  (describing  it).  “And 
for  the  execution  hereof  I do  here- 
by appoint  T.  M.  and  C.  S.  to  be 
my  executors  of  this  my  last  will 
and  testament,  with  full  power  and 
authority  to  do  and  perform  every 
thing  herein  mentioned.”  The 
will  bore  date  21st  of  August,  1818. 
On  the  2 1 st  of  September  follow- 
ing this  codicil  was  added  : “ And 
further,  it  is  my  will  that  my 
youngest  daughter,  Eliza,  born  on 
the  23rd  of  August,  during  my  sick- 
ness, should  equally  share  with 
the  rest  of  my  children  (naming 
them);  and  in  case  of  tne  death  of 
either  of  the  above  named  children 
before  the  estate  be  divided,  then 
their  share  to  be  justly  divided  be- 
tween the  survivors.”  Held,  that 
the  widow  took  a fee  in  the  land 
first  mentioned  : McLean,  J.,  dis- 
senting, and  holding  that,  upon 
the  construction  of  the  whole  will, 
with  the  codicil,  the  direction  for 
a division  in  case  of  her  marriage 
or  decease  should  be  applied  to 
the  real  as  well  as  to  the  personal 
property.  Ebeyiezer  Wright  and 
Eliza  Wright,  his  wife , v.  Francis 
Wright,  184. 

WITNESS. 

See  Criminal  Law,  4. 

Power  of  commissioners  under  12 
Vic.,  ch.  81,  sec.  181,  to  summon 
witnesses .] — See  Action. 

A person  not  being  a licensed 
surveyor  is  a competent  witness 
on  a question  of  boundary.  Potter 
v.  Campbell  etal.,  109, 


WOODSTOCK  AND  LAKE 
ERIE  RAILWAY  CO. 

19  Vic.  ch.  84 — Construction  of — 
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Equitable  Pleadings.}-**  The  Wood - 
stock  and  Lake  Erie  Railway  and 
Harbour  Company  gave  a bond  to 
the  Town  Council  of  Woodstock, 
reciting  that  the  Council  had 
agreed  to  lend  them  £25,000  to 
assist  in  constructing  their  rail- 
way, and  conditioned  that  the 
Company  should  not  expend  the 
loan,  nor  begin  to  construct  their 
road,  until  the  whole  sum  neces- 
sary to  complete  it  from  Wood- 
stock  to  Port  Dover  should  be  ob- 
tained. Held , that  there  was 
nothing  in  the  19  Vic.,  ch.  74,  (the 


I provisions  of  which  are  set  out  in 
the  case)  to  relieve  defendants 
from  liability  for  a previous  breach 
of  this  condition.  The  Town  Coun- 
cil of  the  Town  of  Woodstock  v. 
The  Woodstock  and  Lake  E?ie 
Railway  and  Harbour  Company , 
146. 


WORDS  (CONSTRUCTION 
OF.) 

“Her  Majest  fs  possessions  out  of 
Upper  Canada."} — See  Will,  i. 
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